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ABQD£D  ANQ  DETJ^MINED 
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COURT  OF  EXCHEQUER, 
EXCBfiUVmt  CHAMBER. 


SITTINGS  AFTER  MICHAELMAS  TERM, 

0^6bo.  III. 
GRAY'S  INN  HALL. 


Coram  Richards,  Lord  Chief  Baron. 


1819. 


Whistler,  Clerk,  v.  Wigney.       ^  ^/ISi 

Exceptions  were  taken  to  the  defendant's  Adefendaathi 
answer.     One  of  them  was,  that  the  defendant  buiforanac' 
had  not  set  forth  an  account  of  the  titheable  la  kind,  muM 
matters  taken  by  him,  the  tithes  of  which  were  woot^  tit£ 
sought  to  be  recovered  by  the  plaintiff's  bill.  uke^^wltt, 

although  he 
reliet  oa  a  At* 
MBca  of  covpotitioB  or  modas,  or  it  will  lie  good  groaad  of  exeeptioa. 

VOL.  VIII.  A  Hmt, 


I  CASES   INT  THE   EXCHEQUEB, 

,^^^         Hom^  in  support  of  the  answer  submittedi  that 

wiuswBAy    where  the  defendant  resisted  the  plaintifTs  claim 

r.  '       to  the  tithes  in  kind,  by  settinir  up,  as  in  the 

present  case,  a  defence  of  composition,  the  effect 

of  which,  if  proved,  would  be,  to  shew  that  the 

plaintiff  was  not  entitled  to  an  account,  it  was 

-  not  a  ground  of  exception  to  the  answer,  that  it 

did  not  in  the  first  instance,  set  forth  an  account. 

of  titheable  matters. 

The  Lord  Chief  Baron.^^lt  is  a  general  rule 
of  equity,  that«  if  a  defendant  answer  at  all,  he 
must  answer  fully.  It  has  been  fr^qupnt^ly^he^, 
that  defendants  must  set  forth  an  account  in 
their  answers,  notwithstanding  they  set  up  a  de- 
fence  of  composition  or  modus. 

Exception  allowed. 


-Ejt  parte 


SITTINGS   APTKR  MICH.   TXRM»  60  0£0.  IIT. 


1619. 


tMhDt€. 


Ex  parte  Williams  and  Others  (his  Sureties*) 
[In  the  Matter  of  the  Estreat  of  a  Recognizance.] 

LmrLEDALE  now.  shewed  cause  against  a  tui  Coort  bas 
rule  which  had  been  obtained  in  Michaehnas  o^eTrMo^- 
Term,  lulling  upon  Lord  Viscount  Deerhursti  SJJTSidSl^ 
(the  rule  being  directed  to  be  served  upon  the  c??«.^roVid. 
Attomey-Geoeral)  to  shew  cause  why  the  recog-  *J*nJ*i^^'t 
nizance  of  the  applicants,  which  had  been  cer-  ""!^'»« 'bwitaf 
tificd  into  this  Court    by  the  Speaker  of  the  Parliament 

•^  *^  .       upon  their  be- 

Hous6  of  Commons,  should  not  be  vacated.  ing  certified 

into  the  Ex- 
cheqaer  by  tha 
Speakeir  of  the 

The  facts,  as  collected  from  the  affidavits,  were,  Hoawofconi- 
that  Williams,  on  the  part  of  himself  and  other  repoA  of  the 
freemen  of  the  city  of  JVorcesttr^  complaining  of  mittee:  and  is 
the  undue  election  and  return  of  Lord  Durhurst^  ciraTmefiu  ' 
as  member  for  that  city,  petitioned  the  House  of  1^^  to^u- 
Commons  against  such  return,  and  entered  into  Kcogntuneaa 
the  recognizances  required  by  the  28th  Geo.  III.  "^^^^^l 
c  52.*    himself  in  200/.    and  two  sureties  in  SJl^by'Vol^^^ 

The  parties 
enterinfr  into 
*  Bj  Uie  9th  section  of  that  Act»  which  reqtiireff  parUes  to  the  recogni- 

enter  into  a  recogDisance  to  appear  before  the  House,  at  jance,  arc  not 
*i_    ^-        !•     J  i»    ^  1  -       .  . «        .        ,  .  .  ■  bound  to  at- 

tbe  time  fixed  for  takiDg  into  consideraUon  the  petiUon,  and  tend  tlie  Com- 

to  appear  before   any  Select  Committee  appointed  by  the  mittee  to  the 

Home  for  the  trial  of  the  same;  it  is  enacted,  "  that  if  Uie  IjMoTp'J^tf  to 

petilioDer  vho  shall  have  entered  into  such  recognizance,  hear  the  deter- 

shall  not  appear  before  the  House,  within  one  hour  after  the  cim^tte'I/M 

time  fixed  for  appearing  before  a  Select  Committee,  or  if  the  io  whetlier'tlie 

Select  Committee  appointed  for  the  trial  of  snch  petition  shall  P«5>^<»«  ^^  ^"- 
•  #    *     At.    TT  \L  ^        ^  1.1  volous  or  f  ex" 

miorm  uie  Uoase  that  snch  person  or  persons  did  not  ap«  atioos. 

pear  before  the  said  Committee  bj  himself  or  themselves,  or 

A«  by 


4  QASliA  IV  'SHJi  £%GH£9Ui;m 

1810.       100/.  each ;  conditioned  that  the  principal  should 

]^]!^^     appear,  &c.  (in  the  words  of  the  act)  at  the  time 

wt^Mu:    fixed  by  the  House  for  the  trial  of  the  petition, 

and  in  the  mean  time  shunld  rene\r  the  same  at 

each,  aui^ceeduig  session^  until  it  should  be  heard 

before  a  Select  Committee  bf  the  House,  or  be 

by  permission. 


The  petitioneift  duly  attended  the  Setect  Com* 
8>ittee  on  the  day  appoinMd  (the  17th  c^  March) 
and  the  three  following^  days^  on  ihe  laM  of 
wbich^  the  petitioner'^  ceunsel  stated  to  the 
Conusittee  the  substance  of  the  ease,  and  in- 
formed  theon  that  it  waa  no*  iRtoided  by  tiie 
petitioners,  to  bring  forward  any  evidence  in 
au pport  of  the  petition,,  and  Lord  D^^r hurst  was 
heard  in  answer-  A  qiiestion  then  asoae,  as  to 
the  petition  being  declared  frivokms  and  vex- 
atjoufi,  A&d  WL  that  point-  the  Committee  post- 
poned the  decision  to  ai  furtbep  day,  when  (39d  of 
Mtvch^  they  determined  that  the  petition  was 
frivoloua  and  vexatious.  The  pannes  petitiontng 
were,  oa  the.  sasie  day,  called  in  ta  hear  the  deci^ 
sioQi  but  did  not  appear,  whereupon  the  Com- 
mittee entered  upon  their  minutes  the  following 
Eesolutioa:  ''  that  when  the  ease  of  the  freemen 


by  hifl  or  their  counsel  or  agents,  to  pro$ecuie  4^r  said  peti* 
thn,  in  every  such  case,  such  person,  oo  persona  shall  bf 
held  to  have  made  default  in  his  or  their  said  secognisance, 
and  the  Speaker  of  the  House  of  Conunona  sliall  theceapoii 
certify  the  same  into  the  Court  of  Exchequer,  and  mck  o«p- 
tificaie  shall  be  canclusive  evidence  of  such  defauity  and  the 
said  recognizance  shall  then  have  the  same  effect,  as  if 
estreated  from  a  court  of  law.** 

of 
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of  the  city  of  Worcester  petitioners,  against  the       lBio» 
return  of  Lord  Viscount  Deerkurst  came  before     ^T*^ 

ExftirU 

the  said  Select  Committee /or  the  purpose  of  de^  William* 
cision,  the  said  petitioners  did  not  appear  by 
diemselvesy  their  counsel,  or  Agents.**  The  appli« 
cants  disclaimed  any  intention  of  disrespectful 
demeanour  towards  the  Committee;  and  stated, 
that  diey  had  acted  solely  from  not  considering 
themselves  bound  by  the  recognizance,  to  attend 
the  decision,  as  well  as  the  trial  df  the  petition. 

The  Speaker,  having  certified  the  recognizance 
into  this  Oouit  upon  that  report,  as  required  by 
the  Act  of  Parliament, 

Richards^  upon  this  statement  of  facts,  moved 
for,  and  obtained  the  present  order,  upon  die 
ground,  that  the  parties  petitioning  were  not 
bound,  •  by  the  terms  of  the  stsitut^  to  attend  thfe 
decision  of  the  question  reserved  for  the  Con- 
sideration of  the  Committee;  and  that  having  ' 
attended  the  hearing,  they  had  satisfied  the  con- 
dition  of  their  recognizances, 

The  iub^tance  of  the  cause  how  shewn  w^as, 
diat  in  k  case  df  this  sort,  where  by  the  statute, 
the  Spealteir*s  cJertificate  Was  declared  to  be  con- 
cTusive  evidence  of  thie  forfeiture  of  tlie  recog- 
nizance by  breach  of  the  condition,  the  Court 
had  no  Jurisdiction  to^  enteftaiii  any  enquiry  re- 
specting it  upon  affidavits,  the  iSelect  Committee 
having  been  constituted  the  sole  and  exclusive 
judges  of  that  question  by  the  Act  of  Parliament: 

aud 


^^  parte 
WUUAMI. 
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i^lpj       and  that  the  party's  only  remedy  was   by  an 
action  at  law. 


It  was  aliso  contended,  that  by  this  statute  and 
the  53  Geo.  III.  c.  71,  the  petitioners  were  bound 
to  be  in  attendance  on  the  Select  Committee  fVom 
the  beginning  of  the  proceedings  to  the  end,  as . 
they  had  a  responsible  duty  to  perform,  and  had 
subjected  themselves  to  liabilities  from  which 
tliey  could  not  otherwise  be  discharged— refer- 
ring to  the  12th  section  of  the  act,  and  the  form* 
of  the  recognizance  prescribed  at  the  end  of  tKe 
statute,  one  of  the  terms  of  which  is,  that  the 

* 

costs  are  to  be  paid  to  the  opposite  party  ill  c^e 
the  Committee  should  report  the  petition ,  frivo- 
lous or  vexatious. 

"  Richards,  Zord  Chief  Baron. — ^The  question 
of  this  Court  having  jurisdiction  in  the  present 
case,  depends  entirely  on  the  language  of  the 
act  of  Parliament.  The  general  jurisdiction  of 
this  Court  in  cases  of  this  sort,  is  founded  on  the 
33  Hen.  VIII.  c.S^j  .and  unless  there  be  any 
thing  in  the  28  Geo.  III.  c.  52,  or  the  53  Geo.  IIL 
c.  71,  which  takes  away  that  jurisdiction,  there 
is  no  doubt  that  the  Court  may  interfere  in 
this  case,  if  satisfied  that  the  application  is  founded 
upoii  sufficient  merits— (his  Lordship  redd  the 
9th  section  of  the  former  act).  The  practice 
undet  that  section,  is  for  the  Speaker  of  die  House 
of  Commons  to  certify  the  default  into  this  Court 
upon  the  Report  of  the  Select  Committee.  Tlie 
recognizance  then  comes  here  estreated,  and  being 

here, 
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bere^  it  is,  according  to  the  terms  of  the  statute,      tBio. 

to  be  dealt  with  by  "  as  if  estreated  from  a  court  g^^^^ 

of  law,"  and  that  would  be  sufficient  to  bring  WiixLuii. 
it  within  the  ordinary  jurisdiction  of  the  Court* 

The  next  question  then  is,  whether  this  be  a 
proper  case  in  point  of  merits  for  our  exercising 
that  jurisdiction  in  favour  of  these  parties ;  and 
on  that  part  of  the  case,  I  confess,  it  appears  to 
me,  that  this  is  a  proper  case  for  the  interference 
of  the  Court,  and  that  the  applicants  have  good 
groond  for  seeking  relief  here. 

Grama¥»  Baron. — Independently  of  our  ordi- 
nary jurisdiction,  I  think  this  act  of  Parliament 
expressly  gives  us  the  power  of  judging  whether 
we  should  not  interfere  in  a  case  of  this  sort,  and 
the  recognizance  being  once  brought  here,  the 
jurisdiction  of  the  Court  over  it  attaches.  We 
are  in  no  danger  in  this  case,  as  I  had  at  first 
feared  that  our  judgment  might  conflict  with  that 
of  the  House  of  Commons,  for  the  Speaker 
acts  wholly  ministerially  in  this  proceeding. 

Upon  the  present  application,  additional  infor- 
mation is  given  to  this  Court  of  which  the  Com- 
mittee could  not. have  been  apprised  (his  Lord* 
ship  stated  the  circumstances.)  There  appears  to 
have  been  no  contempt  of  the  authority  of  the 
Committee,  and  the  petitioners  may  liave  had 
good  ground  for  abandoning  tlie  petition  with 
the  lesTst  possible  expence,  and  they'^eem  to  have 
appeared  and  to  have  acted  bondjidc  throughout. 

1  there- 


B  CASE9  IV   TU£   XKOUEQIUER} 

M10.      I  therefore  think  the  CcAitt  has  jurlsdietion  to 
""^^^^     interfere,  and  that  this  lecogytizanoe  ought  not 

Williams.     tO  be  enforced. 

Wood,  Baron.— 1  am  of  the  same  opinion. 
Th«  question  is  not;,  whether  this  recogQizance 
ha$  b^en  forfeited  or  not  j  but  whether  we  have 
a  fight  to  r^ieve  the  party  r-m-I  think  we  have 
that  right  tmdei*  th^  83  Hen.  VIIL  and  that  the 
Sia.  Geo.  III.  idoes  not  affect  it 

Then  arises  the  question^  whether  the  circum- 
stances disclosed  by  the  affidavits,  furnish  a  suf- 
ficient equitable  ground  for  our  interfeieiicei  and 
I  ain  of  opinicm  that  they  do« 


>< 


Garhow,  Baron. T^l  entirely  concun  I  do 
not  think  the  party  is  bound  to  attend  the  Com- 
mittee down  to  the  last  moment,  but  ouXy^  hy 
analogy  to  other  gourXs^  so  long  as  his  attendr 
aoffe  should  be  necessary  for  the  dispatch  k>f  tbip 
mrticM^ar  business.  The  Speaker  is  obliged  to 
return  the  recognid^ance  here,  and  if  tikis  Coiajt 
had  not  jurisdiction  to  relieve  the  party  in  a  fit 
case  it  would  be  a  laoien table  thing,  a^,  a  man 
^igbtt  in  consequence,  be  ippri^a^  for  life;: 
suoid  to  tell  him  he  might  briog  an  actum  wouM 

be  absurd. 

I  am  of  opinion  that  we  have  jurisdiction  to 
relieve  him,  and  that  the  circumstances  of  this 
case  furnish  ample  grounds  for  discharging  thi$ 
recognizance. 

Per  Curiam. 

Rule  absolute. 
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18Id. 

Coram  Richards,  Lord  Chief  Baron. 


^■■*«W«'«>^P»BWW«BBi"V«< 


Petch,  Clerk,  v.  Dalton,  Stather,  Wood         ifSlSi. 

and  Burton. 


SaRBER  noved  thut  the  minutes  of  tbede*  Animpropn- 
ciee  pronounced  on   this  case,    in   Majf  last  *y  being  an  oc. 
m^bt  be  amended,'— by  coafinning  the  diieotion  ^^fi^ltf^ 
for  payment  of  costs  to  the  three  first  defaidants  luh^li^not 

^iiiv    '  liable  to  costs 

'""J*  '  on  a  decree  in 

fiiToar  of  the 
plaintiff  gene* 

Th\$  mu  a  bill  by  a  vicar  &r  tttbe^  t»  «"*  ^^l\'Z!* 

y  1 '       ^        DO  in  a  case 

was  originally  filed  against  the  thiee  fint  defend-*  ^*']^  ^' 
ants,  who  were  occupiers.    As  to  several  of  the  the  occopiers 

*  1  ^  having  set  np 

titheable  matters  they  set  up  a  defence  of  mo- a  defence  of 
dwe9i  but  iti»  to  the  tithes  of  isgistai^t  and  tar*  of  the  tithes 
^s^  they  pleaded  thAt  they  were  payable  to  tlMi  the  impropri- 

•  •  t  1-1111       rm     '  ator.  he  also  is 

MHpfppnftte  rector,  who  was  tbeir  landlord.    The  therefore  made 
I^amttff  tbei)  amended  his  biUi  making  him  aleo  H^by  ame?d.' 
a  party ;  and  he  adopted  the  defence  of  the  oo*  2^  npon^ 
cupiers  and  asserted  his  claim  on  the  record.  hiL  to  receive 

the  tithes  so 
alleged  to  have 

On  Ae  hearing,  issues  were  ordered  to  try  some  ^S?  *"■***  ^ 
of  the  modules  J   but  an  account'  wte  decreed    xithonghit 
against  the  defendantB^  generally,  as  to  the  thhea  ^^^ 
of  turnips  and  agistment.  SwSL"ie^ 

impropriate 

•  The  Deputy  Remembrancer  had  not  yet  parnd  the  de-  [h^^coort^r 

cree.  mt^tni  comUIAf 

and  for  the 
t  Vide  ante,  vol.  vi.  p.  232.  •  sake  of  seen- 

of  paying  htm 
bis  costs. 

If,  however,  a  party  so  improperly  made  a  defendant,  put  the  plaintiff  to  annece9;>ary 
cipencc,  the  Court  will  order  lum  to^iay  cosUi. 


f 
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tstd.  The  minutes  of  that  decree  were  entered  as 

Baltom 

and  othen.  <'  An  Eccount  of  the  titlie  agistmenti  and  of 
>temips  claimed  by  the  bill,  with  costs  to  be 
taxed  and  paid  by  the  defendants  to  the  plaintiff^ 
exoept  so  far  as  relates  to  the  costs  of  the  depo- 
aittons  oa>  the  «part  of  the  defendant  after-*men- 
tkmsd  and .  provided  for."  (Then  follows  the  di- 
veeliioii  of  issues)  ^<  Refer  it  to  the  Deputy  Re« 
meMbmncer  to  tax  the  costs  occasioned  by  the 
depositions  of  the  defendants  (except  as  to  three 
of  the  witnesses),  separate  and  distinct  from  the 
general  costs  to  be  taxed  as  aforesaid  ;  such  costs 
to  be  paid  by  the  occupiers  to  the  plaintiff.  Re- 
sur^iB  farther  directions." 

The  motion  was  grounded  on  the  principle 
tbat^  the  land  owner  had  been  unnecessarily  made 
A.partyi  inasmuch  as  he  occupied  no  part  of  the 
Ij^^lsy  and  that  he  was  therefore  not  liable  to 
pay  aoy  part  of  the  costs^ 

.  •'  'I     '»f<  '  • 

,  ,,Martin,  and  ^oupell  opposed  it;  submitting, 
that  this  motion,  although  in  form  appearing  to 
involve  only  a  question  of  costs,  would,  in  ifact, 
lieoe^^arity  induce  a  re-hearing  of  the  cause— -and 
^o  that  thi^  defendant  now  applying  was  con- 
cluded, by  the  length  of  time  which  had  elapsed 
jSjipQp  jthe.^dei^ree  was  pronounced*.  And  they 
.cpntepded,  besides,  that  the  land  owner  having 

•  Sattbgs  after  Mickaelmai  Term,  50  Geo.  IIL 

been 
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been  property  made  a  party  by  aneodmeBt,  in     ^^ 

consequence  of  the  occupiers  having  relied  on  a  Pbtch^cMc, 

defence  of  title  in  hinii  vhich  he  had  adopted     D4mii 

by  puttihg  his  daim  on  the  record  by  his  answer, 

and  insisting  on  it  till  the  hearing,  and  had .  gone 

even  further  than  usual,  by  stating  &at  in  coHi^ 

skieration  of  his  right,  the  occupiers  had  paid  fakn 

the  tidie;  he  had  made  himself  iiabie  for  the 

costs  of  which  he  had  dius  been  -  the  OGcaaion  t 

whereas,  if  the  owner  had  not  been  made  a  party 

under  such  circumstances,  the  Cotifrt  would' llttfvtt 

asked — how  any  decree  .  could   be'  nmde  ftr.  tt 

plain  tiff,  behind  the  back  of  a  p^ty  stated  to  be 

so  materially  iiitere^ted? 


*i  •  t  f 


Barber  in  reply,  adverted  to  the  case  of  Ai^^ 
strong  v.  Hewitt  •,  where  on  its  being  put  by 
the  coutiset  lor  the  dtffi^tidants,  as  in  'obJ€ict}oii  of 
want  of  proper  parties^  that  the  ilnptdpmte  retiM 
there,  who  was  similarly  sihiated  WitS^  the  pirsbh 
claimuig  under  that  character  here,'  had'dot 'b6<M 
made  a  defendant ;  the  Court  sslid,'^if' h^'h&^l^  b^cA 
made  a  party,  the  other  defendants  (the  occu- 
piers} would,  most  probably,  have  been  ordered 
to  ^y  his  costs  t.'  *"      '  '         '      '*  •• 

fticH ARDs, '  Lord  Chief  ^Bdfon.  *i- 1  belffevfe 
it  hasMbeen  in  some  instaiices  idrder6d;  fiiat  4h 
improprbpriate  rector  ifioutd'  j)ay  c(iitsf,'''but 
I  confess  I  could  never  t'ert  KdW.^^or  dt  What 
principle^  in  some   cases,   that  *  Was   dbnfel' "In 

*  Aoie,  ToL  ir.  p.  216. 

f  In  this  case  the  impropriator  examined  no  witnesses.^ 

one 
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imB.      ^^   particular   case^    indeed,    I   recollect  tfamt 

,  Sl^^/*^     a  party,  who  was  improperly  made   a  defend-*^ 

"^"j.  -  '  ant|  was,  and  I  think  properly,  ordered  to  pay 

■nd^oSen.    C06t9,    but    that  WBS  wherc   he   had   put    the 

plaintiff  to  considerable  expoide  by  examinios^ 

^««»  .ho  ».id  not  &r»i.h  W  matcri^ 

/^/^^^^',^:^i^  testimony  in  his  farour,  and  that  was  of  course 

a  matter  of  special  circumstances.  My  general 
notion  is  thiS|— ^yoii  have  no  right  in  any  case  ta 
make  any  man  a  party  to  a  suit  unless  you  can 
obtain  a  decree  against  him.  Now,  here  there 
could  be  DO  decree  against  Burion,  for  he  is  not 
t^Ud  on  by  the  bill  to  do  any  thing.  I  re« 
member  Lord  Chief  Baron  Eyre  used  to  say  that 
it  was  frequently  a  prudent  course  to  bring  a 
party  before  the  Court,  for  the  sake  of  security^ 
by  a  prayer  in  aid,  but  I  confess  I  do  not  under* 
>  stand  what  praying  in  aid  means  in  a  Court  of 
£quil^«  I  am  aware  that  it  may  often  be  uaeful 
to  4B  owner  to  procure  himself  to  be  made  a 
party,  lest  the  occupier  should  neglect  his  rights^ 
but  I  could  make  no  decree  against  him.  On  the 
other,  haad,  there  is  sometimes  this  difficulty  oq 
^  pl^intiff^  that  in  certain  cases,  as  hero,  an 
owner  who  may  be  considered  as  a  defendant 
behind  the  other  defendants  may  be  necessarily 
made  a  party^  lest  the  Court  should  not  be  able 
to  dec^e  against  the  occupiers  in  his  absence. 
It  may^  therefore,  be  in  such  cases,  useful  to  a 
plajtu^iff  to  make  the  owner  a  party,  but  it  must 
always  be  do^e  at  the  peril  pf  the  plaintiff  j 
and  there  may  be  cases  of  special  circum- 
stances, certainly,  wherein  the  Court  might  not 

*  give 
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give  ootte  agaiBtt  hnn*    In  die  4>reMBt,  I  am  of      Mrt. 
opavoQ  ti)at  tike  impropnatm^  is  not  liable.  pttcn,  etek» 


t. 

BALtOH 

Ordetcd  that  the  Bill  be  dis-    «»fotteii 
mi*ed,  vritHoMt  Costs^  as  to 
defeadaKt  Burion. 


Carom  kichakb^  Lwi  Chkf  Bwn. 


Kbk^mv  tr.  YoRKE  and  others.  *^i^ 


1  iiE  piainiiff  wh<^  was  vkar  of  Long  P'resfon^  ir a  flMdm  be 
Y$rk,  dainwd  by  the  present  bilF  an  amount  of  all  swer  to  a^^ 
tit^s  wltfaiK  the  pamh,  except  com  and  wool,  ^^elZ^ 
mi  aute  other  tithes,  with  respect  to  which  the  ^^SSS^ 
patties  had,  sinqe  the  commencement  of  the  suit,  bf^^^^tTbe' 
come  to  an  arrangement.  S^*"*tte^ 

not,  or  the  wii> 
Hemes  state  ii 

The  principal  defence,  8$  far  as  it  reliates  tp  the  ^^^of^^f- 
present  question,  was  moduses.  thent*cov«^ 

others  they  do 
rm  *••/*»  11^-  .     «  not  know,  the 

The  platntm    lested   m$  case   entirely  uppt^  modosisnot 
oertain  speci&c  eiuk>wmeata  produced  by  him  iti  S^^cannot  be 

*.     X?  1.*     i.'*.!  therefore  acted 

WyfOrt  of  his  title;  upon:  norU 

'VUa  the  doabt  a 

gronod  where- 
on the  Court 

]nlldliect«n.iM«e,  bat  air  aceonnt  wQl  be  decreed  of  all  the  titheabK  matters  said  te 

^  cowered  by  the  modas. 

Nor  is  it  at  all  a  matter  in  aid  of  snch  a  defence  as  remoTing  the  above  objection,  that 
the  anwert  allege  that  the  defendants  have  been  informed  and  believe  that  the  payment  ^ 
ijaaodu  covering  all  the  articles  (sp«dattm),  and  theplamiif  rtadi  that  alleaation  <m 
(hehiariog;  becanse  a  plaintiff  Is  not  bound  and  concluded  by  I'eading  ont  of  answers 
^gations  which  he  must  necessarily  read  in  order  to  fomish  the  Court  with  the  qnes-. 
^1  at  lune ;  and  still  less  is  the  Court  bound  by  the  plaintiff  reading  snch  passages. 


lU^lft.  The  deif^aut^ .  nlied  upon  die  efftN^t  of  sub* 

sequet^t  aiS9ge  .havings  i  hoefi  contrary  to  llie  ^ teiiofr  - 
of  those  ^ii4ow]n$nt$>  fiS  being  destructive  of  thevr 
^utbprjlty in  3u«UuQitig  the  plaintiff's  daitn;  «nd 
f:^at  ysage.  th^ptoyitdnhy  the  production  of  the 
books  of  tithe  ooUectors,  which  carried  the  evi* 
4ence  of  the  nioney  paymente  that  they  relied  upon 
as  being  moduses,  as  far  back  as  fifty  years,  arid 
also  by  the  pa^di  testimony  of  the  tid^  collectors. 

The  whole  point  of  the  cause  turned  upon  the 
effec^of  the.  avidenee  tendered  in  support  of  a 
modus  for  grass,  hay,  hemp  and  flax^  agistment, 
and  other  things,  proving  the  money  payment  to 
have  b^en  made  and  received  in.  satisfaiition  of 
the  tithe  of  grass  and  hay,  as  the  witnesses  had 
beei^  informed  and  believed;  but  they'^severaily 
added,  .that  they  did  not  know  iK^hetbtt'  they  M^er« 
payable  in  satisfaction  of  the  ether  titbeable  mut^ 
ters  or  not«  It  was  also  proved  that  hemp  and 
flax  had  not  been  grown  in  the  parish  as  far  as 
any  of  them  could  remember. 

On  the  part  of  the  defendants  it  was  subimtted, 
in  substance,  that  as  there  had  beeif  no  hemp  and 
flax  grown  in  the  parish  during  the  memory  of 
the  witnesses,  and  the  proof  of  the  money  paymient 
being  so  completely  established  by  the  evidence ; 
it  was  no  answer  on  the  part  of  the  plaintiiF 
claiming  the  tithes  in  kind,  to  say,  that  because 
the  witnesses  could  not  speak  to  the  fact  of  their 
being  payable  for  all  the  articles  enumerated  as 
being  covered  by  the  modus,  and  particularly  in  a 

case 
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wbere  many  of  such  arficle^  had  not  been  ^^V, 
vithin  their  memory  produced  ^iti  tiie  titheable  ksmnm 
pbces  of  the  parish;  and  where  the  pfedntUf  had  \^m 
read  oQt  of  the  defendants  answer  their  attegation, 
that  the  payment  was  a  modus  pay&ble  in  Iteu  of 
diose  articles,  speciatim^  by  whidi  allegation,  they 
aiged,  the  pkdntiiF,  having  read  it  and  therefore 
made  it  a  part  of,  his  case^  was  bound  and  con- 
chided,  acccxpding  to  die 'established  practice  of 
Courts  of  Equity,  the  defence  on  the  record  was 
weil  supported :  or  that  if  the  C6urt  should  not 
dismiss  the  bill  they  could  not  decnee  an  accouA^ 
but  must  grant  an  issue ;  for  if  there  was  any 
doubt  in  the  mind  of  the  Court,  it  must  be  as  t6 
Aefact^  wbidi,  in  a  case  of  this  sort,  could  only 
be  determined  by  die  usual  course  of  a  trial  at 
law,  by  which  alone  it  could  be  ascertained  for 
what  spedfic  matters  the  payment  was  madd,  -^ 
Sar^  diat  tft.was  a  modus  had  been  proved  by  all 
the  evidence  in  the  cause,  as  far  as  in  this  Court 
suchua  defence  could  be  proved. 

The  plaintiff  *s  counsel  relied  on  the  topics  upon 
which  the  judgment  of  the  Court  is  principally 
founded,  contending,  that  the  defence,  as  pleaided, 
was  not  sustained  by  the  evidence  in  the  cause; 
and  that,  therefore,  the  plaindff  was  entitled  to 
a  decree  upon  the  primd  facie  title  of  his  endow- 
aicnt. 

«  Fenblanque  and  Roupeil  were  of  counsel  with 
the  plaintiff,  and 

Martin  and  Dowdeswell  for  the  defendants. 

RlCHAEDS, 
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and  otiien. 


BiCHAfiDi^  L4lti  Chitf  Bmron^^now  ddiwred 
judgBMnty-^having  first  strcmglj  vecomindndect,  hi 
vaiiiy  an  a«raq^Biiaat4)et\ieeii  tke  parties^  iff  con- 
sidecattOn  of  the .  forcible  testimoiry  m  f^tOM  ef 


After  stating  due  vdual  pt elimbiaFy  niaetets^  hte 

4^Dfd4l)tp  pr^c^eeded  thtt%i^l!he>{^lBiiitifiV  i^  t^ 
couFite  oi?  hits  c&ae,.  at  the  heaxingv  ba^g  v^d/^the 
aoaww  *of  the  delendatnis,  in  order  to  ^w  the^ 
ikdmiMiow^  of  .tlae  pbintiff  being*  vicai^,  atid  of  the 
defendanta  bemg  occnpikis  aad  ha^iriiig  tkhAibie 
m^t^d^  aftMvatnds  read  a  passage;,  wbicfa  is  M^ 
tfre4  ^  ffddi  frQm;tb«  aiiswcrs  of  aU  thedefbtid^ 
anta  ^w  I  belLeve  they  jotatly  averred  urbat  traa 
read); ,  whtrewyi  itfiket'  ad^iittiiig  the  litle^  of  dit 
vicai:^  they  say^  ^  they  da  9Qt«  knoir  0f  ttelme 
that  the  said  plaintiff  did>  as  siich  vicary  becoaar, 
or  that  he  is  by  imfnemoEial  usage  or  ptneacriptimM^ 
PFihy  ^SBfi  Qtbor  Umlkl  way  a  and  meiana  entitled 
to  have,  receive,  or'  take  all  and  singolar  the  titlves 
of  the  titheable  matters  yearly  arising,  growing, 
and  renewing,  ift  aftd  tfaroi^gboat  tke  said  paiish, 
or  the  ti[t]^^le  ^li^csefritlieieo^  other  than  the  ti4he 
of  cor&b  and  w>oK  On  idrie  jeontrary,  ddendamts 
say  they  h^y0  been  lafoMiedr  and  believe  that  die 
said  pianatifi^.afi  snehiYitar  as  aferese&d,  is  entitled 
toy.  and  daat  the  viears  of  the  said  parish  for  the 
time  being,  the  predecessors  of  the  said  pl^oiti^ 
have,  ftorh  th^  time  of  the  endowment  of  the  said 
yicirBJgfi  r  and  that  tbe^  raeters  «f  the  said  parish 
for  the  time  being,  from  the  time  whettof  the 
memory  of  man  is  not  to  the  contrary,  up  to  tbe 

endowttient 
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endowment  of  the  said  vicarage,  were  and  have      UiO» 

been  entitled  to,  and  have  received  and  taken    i^bmpion 

certain  moduses  or  pecuniary  payments,  in  lieu  of      y^„ 

the  tithes  of  agistment,  and  for  the  tithes  of  hay,    *^  •^•^ 

hemp,  flax,    and  garden  fruits,  yearly   arising* 

growing,  renewing,  or  increasing  in  the  said  pa- 

rishy  and  the  titheable  places  thereof,  and  in  lieu 

of  the  tithes  of  foals  dropped,  and  of  milk  yielded 

in  the  said  parish,  or  the  titheable  places  thereof^ 

as  hereinafter  mentioned,  and  tbfeiidants  crave 

leave  to  refer  to  such  pmofs  of  the  said  pkintifF's 

title  to  such  tithes  as  the  said  plaintiff  shall  be 

abk  to  produce/'    That  was  certainly  read  by  the 

plaintiff. in  the. course  of  shewing  his  title  by  the 

admission  of  the  defendants :  and  there  is  no  doubt   ' 

but  that  the  plaintiff  is  entitled  to  read  oat  of 

the  answer  that  which  shews  wb^t  jtb^.  issiie  is| 

for  otherwise  the  Court  would  never  understand 

what  it  is.    The  defendants  may  also,  in  openipg 

Uieir  answer,  ^ead  every  word  that  is  material: 

and  here  thay  certainly  say,  that  they  have  heard 

and  believe  that  there  is  a  modus. 

Then  it  Was  said,  on  the  part  of  the  defendants^ 
that  the  plaintiff  having  read  this  passage  out  of 
^le  answer,  is  concluded  by  it,  unless  he  proves 
by  evidence  of  his  own,  that  the  belief  formed 
by  the  defendants  is  not  a  correct  belief*  Now, 
I  am  of  opinion, '  that  I  am  bound  to  look  at 
and  ertimate  all  the  evidence  produced  by  the 
defendants,  and  that  1  cannot  say,  because  one 
party  says  he  has  heard  and  believes  a  thing,  that 
therefore  such   belief  is  conclusive  against  the 

vou  vin.  B  other 


1« 


181». 


iiidoitfien* 


other  in  a  Oourt  cf  Equity.  I  kftow,  cm -die  con^ 
tmry,  that  where  a  party  professes  lumself  lo 
believe  ^n  allegation,  that  the  Court  is  .bound  to 
see  if  it  may  uot  believe  against  him ;  but  if  the 
defendants  say  we  believe  so  and  so,  titere  is  no 
doubt  but  that  if  the  plaintiff  gives  evidence  on 
the  other  side  to  shew  the  belief  ill-founded^  that 
the  plaintiff  must  succeed  against  that  belief.  If, 
therefore,  I  see  evidence  aliunde  in  this  case^  and 
I  must  judicially  look  at  all  the  evidence  to 
see  if  thie  belief  is  ill-founded,  wfaedier  it  ap- 
pear from  what  is  read  by  the  plaintiff  to  shew 
what  the  issuer  are  between  the  parties  wbidi 
he  is  efttitied  and  obliged  to  do,  or  from  the 
evidence  of  the  defendant,  I  must  take  the  whole 
together  and  decide  upon  the  whole  case.  I  do 
not  tfeeiiefore  hold  myself  bound  to  think  thi^t 
what  was  read  fiponpk  the  aaswer  is  conclusive  of 
dUl  the  facts  upon  which  the  defendants  found 
dieir  belief;  or  that  it  is  therefore  to  be  consi- 
dered as  supported  by  evidence.  In  either  way  I 
take  it  to  be  a  matter  Which,  in  liie  first  instaixe, 
does  not  bind  the  plaintiff;  and  if  the  defendants 
give  evidence  proper  to  be  admitted,  we  must 
then  see  how  it  is  ti^et ;  and  whether,  where  there 

■ 

is  other  evidence  in  the  cause,,  that  is  sufficient 
to  contradict  it 


Then  let  us  see  what  the  defendants'  evidence 
in  this  case  is.  The  fiirst  nrodus  is  laid  by  Mr. 
Yarke^  who  occupies  land,  and  is  a  clefendant' 
for  all  the  land  witliin  the  division  oiBklten  fVest, 
and  it  is  a  payment  of  I4s.  &i.  in  lieu  of  all  tithes 

<)f 
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of  by,  bemp,  flax,  agistinent,  the  fruits  of  gfti^ 
dens,  and  the  fruits  of  trees,  and  of  all  small 
tithes  whatsoever,  except  the  tithes  of  calves, 
lambs,  goslings,  chickens,  ducklings,  pigs,  eggs, 
bees,  honey,  and  vrax,  which  are  payable  in  kind 
to  die  vicar,  and  except  the  tithes  of  foals  and 
mitl^  for  which  separate  moduses  are  payable.  I 
beKeve  the  other  defendants  state  the  same  modus 
to  the  same  effect ;  and  this  is  what  Mr.  Varke 
aod  the  ether  defendants  tender  in  issue  by  their 
answer,  as  one  of  these  moduses.  But  how  have 
they  gone  on  to  prove  these  moduses  ?  I  am  in 
possession  of  the  evidence,  and  I  am  bound  to 
act  Qpon  it ;  and  if  they  do  not  prove  these  mo- 
duses, is  the  plaintiff  to  be  concluded,  because 
they  say  by  their  answer,  that  they  believe  there 
are  such  moduses,  although  they  fail  to  prove 
them,  or  even  if  they  prove  by  their  depositions 
&at  there  are  no  such  moduses  ?  Certainly  not. 
The  proof  they  offer  is  this— 5fepAeii  Camm  their 
first  witness  says,  that  a  modus  of  14^.  S(/.  has 
beea  paid  by  the  township  of  Halton  West  for 
^  tithes  of  grass  and  .hay,  that  is,  for  agist- 
DJcnt;  but  whether  for  any  thing  else  he  knows 
&ot;  and  that  is  the  case  with  all  the  other  wit- 
nesses except  one:  for  William  Robinson  says, 
the  modus  is  payable  for  grass,  but  not  for  hay, 
as  iar  as  he  knows.  Now  the  question  is,  whe- 
Aer  the  defendants  have  proved  that  this  modus, 
set  lip,  covers  hemp  and  flax  ?  It  cannot  be  con- 
adered  that  they  have.  But  then  they  say,  that 
they  have  not  proved  it  in  respect  of  hemp  and 
flax,  because  hemp  and  ^ax  have  not  been  sown 
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on  these  lands  during  the  time  to  which  the  wit- 
nesses speak.  They  however  lay  the  modus  as 
covering  hemp  and  flax,  and  to  say  that  there 
would  be  evidence  to  shew  those  articles  covered 
by  the  modus,  if  they  grew  there,  is  nothing;  be- 
cause what  they  call  a  modus  is  taken  to  cover  a 
great  deal  more,  namely,  all  small  tithes,  except  so 
and  so.  It  is  not  pretended  to  shew,  even  accord- 
ing to  their  own  way  of  putting  it,  that  no  other 
titheable  matter  professed  to  be  covered  was 
grown  in  the  parish,  though  hemp  and  flax  was 
not.  That  modus  might  perhaps  be  sufficiently 
proved  if  it  had  been  confined  to  hay  and  agist- 
ment; but  when  the  defendants-  tender  in  issue  a 
modus,  covering  a  great  many  other  things,  some 
of  which  of  course  they  had  in  the  parish,  be- 
cause it  is  not  alleged  that  they  had  not,  there  is 
a  variance  between  the  allegation  and  the  proof 
which  I  consider  destroys  the  defence. 


In  that  view  of  the  case,  it  seems  to  me,  I 
confess,  that  I  am  not  at  liberty,  not  to  say  that 
there  is  mo  such  modus  proved  here  as  that  which 
they  allege  covers  hay  and  agistment;  for  that 
is  the  effect  of  the  evidence  of  their  witnesses  i 
they  know  that  it  covers,  and  believe  it  has 
been  always  paid  for  grass,  and  hay;  but  they 
do  not  know  that  it  extends  to  any  thing  else. 
I  am  bound  to  say,  and  I  think  every  body  will 
agree  with  me,  that  if  this  matter  were  tried 
in  an  issue,  a  Jury  must  declare  that  if  the  de- 
fendants do  not  prove  that  it  covers  any  thing 
more,    they   disprove  the  modus  as  laid.      If  I 

assert 
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assert  that  a  modus  covers  hay  and  agistment       1B19. 
and  other  things,  and  my  witnesses  prove  that  it     |^,^„^,^ 
covers  hay  and  agistment,  but  whether  any  thing  ^* 

else  they  know  not,  a  Judge  would  be  bound  to  ^  aoa  otben. 
direct  the  Jury  that  the  modus  in  issue  was  not 
proved ;  and  that  being  the  &se  here,  as  it  seems  . 
to  me,  I  am  under  the  necessity,  though  with 
great  reluctance,  to  direct  the  account  to  be  taken 
of  all  the  titheable  matters  which  are  said  to  be 
covered  by  the  general  modus.    With  respect  to 
milk  and  foals  it  will  not  then  be  necessary  for 
me  to  direct  an^  account ;  and  even  in  directing 
an  account  of  the  other  articles,  it  will  only,  as 
I  fear,  be  the  beginning^  of  a  new  suit.    Yet  when 
I  see  the  probable  result  of  this,  and  when  X  re- 
collect that  the  plaintiff  is  only  vicar  of  the  pa^ 
risfa,  and  no  one  knows  how  long  he  may  remain 
M,  I  cannot  but  lament  the  consequence,  parti- 
cularly when  I  find  that  a  sum  of  money  has  been 
payable  so  constantly  for  the  tithes  of  hay  and 
agistment    It  was  ujidier  these  impressions  that  I 
was  induced  to  throw  out  a  question,  whether  you 
mi^t  not  in  some  way  or  other  arrange,  so  as 
to  do  justice  to  both  parties,  withoutlgoing  to 
any  further  expences,  or  being  involved  in  other 
suits.  * 

On  that.part  of  the  case  therefore,  his  Lordship 
decreed 

An  Account. 
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Coram  richaeimi,  Lord  Chief  Baron. 


wiiy,  X  Evans  and  others  v. 


Friday,  /  Evans  and  others  v.  Massey,  Esq. 

a  bequest  to  a  THE  ouestions  in  this  CEsc  arosc  out  of  tlie  fol- 

child  en  veturg 

tamere-^no-  lowing  facts  Stated  on  the  record  by  the  bill  and 
citing  that  the  answer,  and  found  by  the  Deputy  Remembrancer's 
ingtwonatwd  report,  the  result  of  a  reference  to  him  to  take 

€kiUdnM»  and  i  •    '      /«    i 

'  ikewMikertiip-  an  accouut,  and  enquire  of  the  necessary  matters 
Mntu^attMi  to  form  the  foundation  of  furtlier  directions. 

ciUM"—  in 
these  words-^ 

biowA^&c^.  Bills  had  been  filed  by  the  two  nephews,  the 
woiHdi Marked  ''^^iduary  legatees  of  Henry  Evans,  and  two  of 
eommar^.  his  illegitimate  children,  against  his  executor,  for 
tvreenbfack-  the  purpose  of  obtaining  a  declaration  by  the 
good  bequest,  Court,  whether  the  child  mentioned  to  be  unborn 

although  ID  the  .  ^ 

immediately     at  the  time  of  the  making  of  his  will  by  the 

iubsequent  .  •  t     t  t 

paru  of  the     tcstator,  was  or  wai$  not  entitled  to  take  any 

will,  the  testa-  .  ^^  , 

tor,  referring    benefit  uuder  it. 

to  the  previous  ' 
bequest  to  the 

cauTrhem  in^*^'  The  tcstator,  who  resided  in  India^  had,  at  the 
^^hml^y  time  of  his  making  his  will,  two  natural  children 
c/kifrja^M*'*'  by  a  woman  with  whom  he  was  then  cohabiting, 
caoi^fu^t  and  who  was  then  pregnant  with  another  child. 

a  bequest  to  The 

one  not  other- 


wise  described  than  as  the  unborn  illegitimate  cJkiid  of  the  testaioff  but  the  object  of 


the  child  of  the  testator :  or,  in  the  comprehensive  languace  of  the  judgment,  it  is  not 
by  sudi  a  bequest  made  a  condition  precedent,  that,  to  enable  the  child  to  take,  it  must 
be  ascertained  to  be  the  child  of  the  testator. 

The  essence  of  the  nde  is,  that  in  all  such  cases  there  should  be  sufficient  eertainty 
in  describing  the  object  of  the  testator's  bounty,  to  preclude  the  necessity  of  having 
recourse  to  proof  aUundim 
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The  win  was  dated  the  14th  of  August,  1910,  the      iSM. 


• 


material  part  of  which,  as  far  as  relates  to  the 

potats  now  brought  under  discussioo^  was  in  these 

words,  <*  Having  two  nature  chiHren^  and  the     iumst. 

'^  Hiotber  sty^poied  to  be  now  carrying  a  third 

'^  ckiU,  I  do  will  and  bequeath  [the  whole  of  my 

^  property  in  England  at  this  tamej  or  now  on 

"^  the  seas  proceeding  to  England^  to  be  divided 

^  equally  between  them,  that  is  to  say,  if  another 

^  child  should  be  bom  by  the  mother  of  the  other 

^  two,  in  the  proper  time,  that  such  child  is  to 

^  have  one^thiid  of  such  property  in  England,  or 

^  proceeding  to  England,  this  property  to  be  laid 

'*  auk  in  the  fnndsi  or  other  public  seeurities,  and 

^  allowed  to  accumulate  till  the  dbikirea  shall 

^  respectively  attain  the  age  of  twenty-one  years, 

'^  deducting  annually  from  the  interest  such  pro- 

''  portion  as  may  be  necessary  for  their  education 

«<  and  tlieir  other  expences :  should  either  of  the 

*^  children  die,  the  property  to  be  divided  be* 

^  tween  the  other  two,  and  in  that  case  the  sur- 

*•  vivor  to  be  tlie  heir  of  the  other  two,  pro- 

'^  vided  one  shall  live  to  be  of  the  age  of  twenty* 

•*  one  years-}— If  they  all  die  previously  to  their 

''  reaching  that  age,  then  my  property  to  go  to 

**  my  two  nephews,  Richard  Emns  and  Lm^ 

'<  EvuMj  as  h^einafter  mentioned.    It  is  to  be 

''  nndesstDod,  that  each  child  attaining  t^  agi^^ 

**  of  twenty-one  years,  is  entitled  to  his  or  her 

''  third  or  haHf  share,  as  the  case  may  be.    I  re* 

*^  quest  my  deaririend  X  H.  IX  OgHmc^  of  Ma* 

"  dras^  and  John  Binnejff  Esq.  agent  at  Madras, 

''  to  be  my  executors  in  India,  and  my  friend 

**  Colonel  Massey  to  be  my  executor  in  England, 

"  and 
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^'  and  guardian  to  tny  children  jointly,  with  Ri-* 
chard  Evans  and  Lacy  Evans^  my  two  ne«* 
phews.  I  bequeath  the  whole  of  my  remaining 
property,  after  paying  mt  natural  children  a% 
'*  afordsaidy  to  '(the  said  nephews,  describing 
^'  them)  with  the  deductions  hereafter  mentioned, 
**  and  also  leave  them  my  residuary  legatees^  The 
^<  deductions  will  be  mentioned  hereinafter  in  a 
*«  codicil." 
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The  testator  died  on  the  16th  of  the  same 
month.  The  mother  of  the  children  was  enseint 
at  the  time  of  the  date  of  the  wi|l,  and  in  about 
seven  months  after  the  testator^s  decease  was  He-- 
livered  of  a  female  child,  which  died  shortly  after 
its  birth* 

The  cause  was  first  heard  in  December^  1814, 
when,  on  a  reference  to  the  Deputy  Remem* 
brancer  being  ordered,  the  report  found  in  sub- 
stance the  facts  above  stated,  and  upon  that  re- 
port it  was  now  again  brought  on  for  further 
directions. 

JcrvU  and  Blig^h  for  the  plaintiffs,  contended, 
that  the  bequest  in  this  case  to  the  unborn  child 
was  void,  upon  the  authority  of  all  the  dicta  and 
decisions  which  they  adverted  to,  in  4he  following 
order.  In  Co.  Lilt,  {a)  it  is  said  to  be  a  principle 
of  law,  that  a  bastard  cannot  take  till  after  he  hath 
gained  a  name  by  reputation.  The  case  ofAfetham 


(a)  Co.  Litt.  36.  referring  to 
BbdweU  ▼,  Edwards,  Moor, 


430.     2BoIl.Abr.  ^.    Cro, 
Elie.  509.  Noy,  355. 

V,  The 
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x.'Tkc  Dukt  9f  Devon  (a)  has  conclusively  esta- 
Uisfaed,  that  a  bequest  to  an  illegitimate  child  not 
in  egse  cannot  take  effect  There  a  deviae  to  all 
the  Duke's  natural  children  by  a  particular  woman/ 
was  held  to  extend  only  to  children  who  had  at 
die  time  of  making  the  will  not  only  been  bom, 
fant  had  acquired  the  reputation  of  being  his  chil* 
dtcn ;  and  m  that  case  Lord  Macdesfield  founds 
his  judgment  upon  the  regard  due  to  the  policy 
of  the  law,  in  discouraging  illicit  intercourse  in 
finrour  of  marriage.  In  ffilkinson  v.  Aiam  (&)  it 
was  held,  that  a  devise  to  the  children  of  a  partis 
cnlar  man  by  a  woman,  to  whom  he  was  not  mar« 
ried,  could  not  take  effect  \  and  the  Lord  Chan- 
cellor, in  commenting  upon  that  determination 
in  the  subsequent  case  of  Gordon  v.  Gordon  (c) 
saysy  that  the  difficulty  there  (in  Wilkinson  v. 
Jdam)  was,  that  there  was  no  mode  of  trying  the 
question  upon  grounds  of  evident  policy ;  because 
the  law  will  not  permit  you  to  prove  who  is  the 
real  iather  of  the  child,  but  only  who  is  reputed 
to  be  the  fathers  "  and  then,-'  observes  his  Lord-* 
ship,  ''it  follows  that  the  child  must  be. born; 
for,  until  bom,  it  has  no  reputation," 
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In  this  case  they  submitted^-whatever  argument 
might  he  founded  on  the  bequest,  having  in  the 
Srst  instance  been  given  to  the  child  to  be  bora 
of  the  mother,  and  which  she  Mras  then  supposed 
to  be  carrying  as  making  good  the  bequest,  on 


(«)  1  P.  Wms,  529. 
(1^  1  Vea.  &  Bes.  446. 


(c)  1  MeriF.  152. 
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m^*      the  ground  of  its  being  givtu  to  ike  child  of  a 


£vAv»  particular  wofnantr^yet  the  iatroduotoiy  woixb  of 
wfiA  ouitrs^  ^  bequest,  *^  having  two  natural  children^and  the 
mother  supposed  to  be  now  canying  a  third  chM,^ 
the  subsequent  distinct  recognition  by  the  testator 
of  its  being  his  intention  to  bequeath  tine  prO-» 
perty  to  his  own  child,  and  his  havii^  so  design 
sated  the  objects  of  hb  intended  bounty  by  after- 
wards calling  them  his  children,  and  his  natural 
children  as  aforesaid^  shewed  that  the  testator 
considered  that  child  his  awn,  and  that  therefore 
he  had  given  to  it  the  property  bequeathed,  wer« 
circomstances  in  this  case  which  brought  this 
bequest  precisely  within  the  principle  of  Edrie 
Y.  Wilsan{a)^  where  the  Master  of  the  Rolls 
expressly  adopts  the  principle  laid  down  by  Loid 
Coktf  and  the  recognition  of  it  by  Lord  Macclts* 
Jieldy  lliat  a  bastard  cannot  take  as  the  issue  of  a 
particular  person  until  it  has  acquired  the  reputar 
tiod  of  being  the  child  of  that  person,  which  can- 
not be  before  its  birdi ;  and  his  Honor  acts  upon 
it  a€eordingly.*<^*'  If  the  bequest  (observes  his 
Honor,  pursuing  bis  train  of  reasoning)  had  been 
to  the  natural  child  of  which  a  particular  woman 
was  enseint,  without  reference  to  any  person  as 
fhe  father,  there  would  be  no  uncertainty  in  that 
bequest,  and  probably  it  would  be  heid  good; 
but  here  there  is  no  gift  to  the  child  of  which 
Mary  Mackarel  might  be  enseint,  except  as  the 
child  of  the  testator.**  In  this  case  it  is  obvious 
there  is  an  express  reference  by  the  testator  to  the 
unborn  offspring  as  his  child,  and  to  himself  as 

(a)  17  Vei.  S2a. 

the 
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tfae  father^  and  that  brings  it  under  the 

observatioits  of  the  Master  of  the  Rolb^  in 

yexiug  his  Judgment;  and  those  observations  are 

so  precisely  applicable  to  this  particular  case^  diat 

unless   that    decision  be  an  authority  governing 

im  cBse^  ^e  doctrine  established  by  it  can  be 

no  longer  considered  lav;  and  that  case  nmst,  by 

1  dectsion   against  the  pkintiflb  in  this  suit,  be 

eoiseqmently  over-ruled*    The  Master  of  the  Rolls 

there  says  (having  previously  observed  that  die 

language  of  the  will  clearly  shewed  it  wss  not 

natter  of  indifference  to  the  testator  whether  the 

dnld,  to  whom  he  had  bequeathed  the  property, 

should  have  been  begotten  by  him  or  by  another) 

^  I  cannot  therefore  do  what  is  required,  that  isi 

''  reject  the  words  *  by  me'  as  superfluous  ;"«''-«nd 

if  he  could  not  reject  the  words  '  by  me'  in  that 

case,   on  what  distinction  can    the  word  ^  my' 

m  this  case  be  rejected  as  superfluous  ?— •''  Sup« 

^  posing  the  words  (he  continues)  '  as  she  may 

'  happen  to  be  enseint  of  by  me'  could  be  taken 

^  to  mean  *  as  she  Is.  now  enseint  of  by  me/  in 

^  which  Aere  is  considerable  difficulty;  yet  i# 

^  the  rule  of  kw  does  not  acknowledge  a  natural 

^  child  to  have  any  father  before  its  birth,  thalt 

mere  change  of  phrase,  eould  not  have  the  effect 

of  making  the  bequest  good.    He  means  to 

give  to  an  unborn  bastard   by  a  descrip|;ion 

which  by  law  such  person  cannot  answer;  and 

if  you  take  away  that  part  of  the  description 

nen  eamtat  that  the  gift  would  ever  have  been 

^  made."    His  Honor  concludes  by  saying,  that 

^  therefore,  without  breaking  in  upon  the  rule 

"  laid 
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^^  laid  down  by  Lord  Coke^  and  considered  by 
Lord  Maccksfield  as  established,  I  cannot  hold 
that  there  is  a  sufficient  certainty  in  this  le« 

•*  gatee," 

In  that  case  then  it  must  be  taken  to  have  been 
decided,  that  a  designation  of  the  person  to  whom 
a  bequest  were  made  by  the  description'  of  a  child 
en  ventre  sa  mere^  as  being  the  child  of  the  tes** 
tator,  though  by  reference  only,  was  not  such  a 
description  as  would  effectuate  the  bequest. 

On  the  same  point  of  the  necessity  of  a  clear 
description  being  furnished,  in  order  to  enable  an 
illegitimate  child  to  take,  they  also  cited  the  cases 
of  Cartwright  v.  Vawdry  {a\  and  Godfrey  v. 
Davis  (b). 

In  the  recent  case  of  Gordon  v.  Gordon  (c)  the 
Lord  Chaucellor  recognizes  the  principle  of  the 
decision  in  Earle  v.  Wilson^  and  declares  that  that 
latter  case  is  not  to  be  considered  as  in  any  degree 
affecting  the  former.  At  the  conclusion  of  his  judg- 
ment, so  anxious  is  his  Lordship  to  preserve  the 
authority  of  Earle  v.  tVilsoUj  he  says,  *^  I  repeat 
that  this  is  not  to  be  taken  as  governing  either 
the  question  of  what  would  be  my  decision  if  the 
words  were,  *  to  my  only  unborn,  but  not  in  ewe,* 
even  though  it  may  be  sufficiently  pointed  out  as 
the  child  of  a  particular  mofhen"  In  that  case 
certainly  the  decision  was  in  favor  of  the  unborn 


(a)  5  Ves.  $30.  (h)  6  Ibid.  43. 


(c)  \  Meriv.  14L 

illegitin^ate 
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ill^timate  child ;  but  there  was  nothing  in  the  141^. 

will  indicating  that  the  bequest  was  founded  on  ^^^^ 
a  supposition  that  it  was  the  child  of  the  testator. 


I  Mamcy. 


On  the  words  of  this  will  therefore,  they  sub- 
mitted, it  was  quite  manifest  that  the  testator  gave 
the  bequest  to  the  unborn  illegitimate  child  as 
being  his ;  for  so  he  has  expressed  himself,  by 
calling  that  as  well  as  the  other  offspring  of  the 
same  mother  his  children :  and  they  contended, 
diat  on  the  authorities  such  a  bequest  cannot  take 
effect,  on  the  grounds  of  being  an  encourage* 
mcnt  to  immorality — contrary  to  the  policy  of 
the  law— -and  affording  a  description  of  the  person 
intended  to  take  so  ineffectual,  as  that  under  it 
he  would  be  incapable  of  being  ascertained. 

• 

Martin  and  Richards  for  the  defendants,  sub- 
mitted, that,  inasmuch  as  in  that  part  of  the  Mrill 
which  creates  the  bequest  in  question,  there  was 
nothing  which  asserted  or  assumed  that  the  child, 
for  whose  benefit  it  was  given,  was  or  was  even 
supposed  to  be  the  child  of  the  testatoi^  it  was  not 
within  the  principle  of  the  cases  which  had  been 
cited  to  shew  that  in  law  the  bequest  was  void, 
or  could  not  take  effect ;  and  they  contended,  that 
there  was  nothing  in  any  of  those  cases  from  which 
it  could  be  collected  that  the  Judges,  by  whom 
they  had  been  detern^ined,  would  have  decided 
the  present  question  as  the  plaintiffs  insist  it 
ought  to  \fc  decided*  All  those  cases,  they  observe 
ed,  had  proceeded  upon  an  admission,  that  a  he» 
quest  might  be  effectually  made  to  an  unborn  ille- 
gitimate 


J» 
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gitimate  cbild^  if  the  desoriptibii  with  refmnee 
<tQ  tbe  mather  or  otherwise  were  sufficiently  oer- 
tain  to  mark  clearly  the  object  of  tibe  kestator'a 
bounty.  The  case  of  Gordon  v.  Gordon  was  de- 
j^ded  In  favor  of  a  child  so  situated  and  ao  ide- 
scribed,  and  .expressly  on  tbat  ground;  and  al- 
though the  doctruie  in  Earle  v.  Wilson  has  inever 
been  decisively  oontradioted;  yet  the  case  itsetf 
was  not  cordially  detennined  as  it  was;  and  thai: 
appears  rplainly  from  the  language  of  tbe  Master  of 
the  Rolls  at  the  very  comaiencement  oi  his  judg- 
ment, where  holding  hiinself  reluctantly  bound 
to  sufaoait  to  the  authodrty  of  the  case  of  Meth0» 
V.  The  Duke  of  Dmon,  be  yet  forbears*  as  lie  saya^ 
to  examine  the  reasons  upon  which  tt  stands.  In 
Wilkimon  v.  A^am  tbt  decisdon  turns  upon  the 
testator's  having  expressed  his  belief,  that  the  un* 
born  child  to  wliom  the  bequest  was  made  was  his, 
and  having  made  that  the  motive  and  foundation 
of  the  legacy.  In  that  case  therefore  the  hequest 
was  held  ineffectual,  because  that  was  a  matter 
ivhich,  as  it  did  not  admit  of  proof,  could  not  be 
ascertained^  Yet  again,  in  Gordon  v.  Gordon^  on 
the  contrary,  it  was  considered  that  an  unborn 
natural  diild  mij^t  take,  although  it  was  obvious 
that  the  foundation  of  the  gift  was  the  testator's 
supposition  that  it  waa  his  child.  The  Lord  Chan- 
cellor however  -certainly  does  draw  a  very  nice 
distincfeion  between  that  case  and  the  case  of 
Harle  V*  Wilson^  a  distinction  so  very  laboured, 
as  hardly  to  be  sufficienit  to  save  tbe  authority  of 
the  decision. 


[Richards, 
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They  tSiai  submitted  that  the  wotA$  ^  my  c\AU 
dien,**  used  after  the  absolute  devise  to  tihe  unborn 
difld,  Qould  not  afiect  the  previous  bequest.  In 
Gordon  v.  Gordon  it  was  as  evidently  to  be  coU 
kcted  &om  die  will^  that  the  testator  considered 
the  child  his  o  wn,  a^  it  was  in  the  present  ioatance^ 
if  indeed  it  was  not  much  more  obvious,  and  there- 
fore the  same  argument  ^(rould  have  applied ;  and 
yet  the  Lord  Chancellor^  notwithstawling  that 
palpable  objecticMiy  if  it  were  so^  held  the  legacy 
§poed«  In  the  present  case,  therefore,  they  con* 
tended,  that  the  legacy  Mras  well  given,  and  to  an 
olgect  properly  described,  and  consequently  ought 
to  be  carried  into  effect. 

Jervk  having  replied^ 

The  Lwd  Chitf  Baron  observed,  that  tliis  case 
was  not  within  the  letter  of  any  other  which  had 
been  hitherto,  decided — ^that  he  found  very  consi*' 
dcrable.  difficulty  m  distinguishing  Earlt  v.  WU^ 
son  from  Gordon  v.  Gor^/oit— and  that  he  could 
not  help  thinking,  from  having  attentively  consi- 
dered 


[RiCHAuns,  Lord  Chief  Baron^^Tht  dtstinc- 
tien  h  cnrtaunly  very  refined.  The  difference  be-  £^1,^ 
tween  *'  my  child"  and  the  child  which  '*  I  beticMe 
to  be  mine,"  I  confess  I  can  hardly  p^oeive  in  ^^ 
the  case  of  a  natural  lather ;  for,  at  the  utmost, 
wch  a  father  can  but  believe  the  child  to  be  his. 
I  have  no  hesitation  in  saying  candidly,  that  con- 
flkkraMe  doi^  was  entertained  of  the  law  of  Uie 
oiEarlc  v«  WlUon  at  the  bar  at  the  time.] 
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dered  the  language  used  by  the  Lord  Chaneelloif 
in  delivering  judgment  in  the  latter  case,  thftt  bis 
JLordship  was  not  prepared  to  go  the  length  of  the 
former^  if  he  had  been  necessarily  called  upon  to 
give  a  decisive  opinion  upon  tliat  decision. 

Adv.  vuU. 


i7ik  Dh,       The  Lord  Chief  Baton  now  delivered  judgment. 


The  question  in  this  case  is,  whether  the  two 
illegitimate  childreh  of  the  testator  by  the  female 
to  whom  he  has  alluded  in  his  wilU  are  entitled  to 
the  interest  which  they  claim  in  the  bequest  to 
the  posthumous  child  of  which  she  was  pregnant 
at  the  time  of  making  the  will. — Here  his  Lord-* 
ship  read  the  words  of  the  bequest 


/ 


In  point  of  fact  that  person  was  then  with  child, 
aiid  that  appears  by  her  having  been  afterward^^ 
delivered  iu  due.  course  of  time.  The  questions 
which  have  .arisen  in  this  case  have  been  already 
mych  <^onsidered  in  two  recent  cases  (^),  one  before 
the  then  Master  of  the  RoUs^  and  the  other  before 
the  Lord  Chancellor,  each  of  which  have  been 
much  relied  upon,  on  either  side,  in  the  course  of 
the  present  argument.  There  was  also  another 
case  of  JVilkinson  v.  Adam  cited;  but  that  was 
rather  adverted  to  for  the  purpose  of  introducing 
this  proposition,  which  has  been  admitted,  that 
as  the  Courts  will  not,  on  grounds  of  public  policy, 
and  for  preserving  the  interests  of  vmorality,  per^ 


(a)  Eark  t.  TFjUfon/aad  Gordon  v.  Oordom. 
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BMt  proof  to  be  given  of  an  illegitimate  child     ^Jf^ 
being  tbe  child  of  a  particular  individual  as  the      etam* 
father,  the  difficulty  arising  from  the  consequent    •»4^«» 
uncertainty  of  die  object  of  a  bequest  of  property     *^«««« 
to  the  unborn  child  of  such  individual,  described 
only  as  Ai>  chitd,  has  in  law  the  effect  of  ren- 
dering such  a  bequest  wholly  ineffectual  for  want 
of  a  sufficiently  precise  description  of  the  per- 
son intended  to   take  the  interest,  there  being 
no  admissible  means  of  supplying  the  deficiency 
almnde  so  as  to  make  it  effectual.     If,  howover^  a 
I^acy  be  given  to  an  unborn  natural  child  of  a 
woman,  and  the  description  be  so  certain  as  dis- 
tinctly to  point  out  the  object  of  it,  there  can  be 
no  doubt  that  such  a  bequest  would  be  valid,  and 
may  take  effect.    The  dictum  of  Lord  Coke  and 
tbe  decision  of  Lord  Macclesfield^  proceed  upon 
the  ground  I  have  adverted  to,  of  uncertainty  in 
the  person  of  the  intended  legatee,  in  tiie  case  of 

« 

a  bequest  to  an  unborn  natural  child,  described 
solely  as  the  child  of  the  testator.  It  is  therefore 
iH)w  become  an  established  rule  of  construction 
in  such  cases,  that  the  person  of  a  legatee  must 
be  certainly  described,  or  be  capable  of  bdng 
clearly  ascertained. 

This  case  has  been  very  well  argued  here  on  its 
own  circumstances.  I  will  shortly  review  the  au- 
thorities which  were  mentioned  on  both  sides^ 
The  case  of  Earle  v.  Wilson  was  the  first  cited  on 
the  part  of  the  plaintiffs  (his  Lordship  went  \try 
minutely  into  the  particulars  of  that  case).  If 
tbe  bequest  there,  had  been  worded  in  such  a  man- 
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ner  as  to  have  obviated  all  uncertainty,  it  would 
undoubtedly  have  been  held  good.  It  is  quite 
clear  that  Sir  fVilliam  Grant  founded  his  decision 
in  that  case  upon  the  ground  of  the  uncertainty 
in  the  description^  wholly,  and  not  as  Lord  Mac-- 
clesfield  is  sdid  to  have  done,  on  any  principle  of 
policy  of  the  law,  tending,  or  having  for  object 
merely,  to  discourage  the  immorality  of  illicit 
intercourse. 


It  was  contended  that  it  is  clearly  manifest 
from  the  tenor  of  this  will,  that  the  testator  con- 
templated, as  the  object  of  the  bequest,  his  own 
child;  and  that  it  more  plainly  appears  in  this 
cas^  that  he. did  than  it  does  in  the  case  of  Earle 
V.  Wilson.  Now,  I  confess,  that  if  this  bequest 
had  been  in  precisely  the  same  words  as  the  be- 
quest there,  I  should  have  had  infinit  e  reluctance 
in  departing  from  the  construction  put  upon  it 
by  the  Master  of  the  Rolls.  At  the  same  time  I 
must  say  (meaning  no  disrespect  to  the  very  learn- 
ed Judge  who  decided  that  case)  that  I  do  not 
understand  the  grounds  upon  which  it  proceeds, 
and  therefore  cannot  entirely  accede  to  it  I 
well  remember  that  the  decision  excited  surprize 
at  the  time ;  and  I  know  that  some  of  the  Judges 
have  intimated  upon  several  occasions  dissatisfac- 
tion with  it.  I  should  therefore  be  very  sorry  if 
I  could  not  distinguish  this  case  by  the  diiferent 
circumstances  under  which  it  is  brought  before 
me,  so  as,  without  combating  that  authority,  to 
decree  in  favor  of  the  bequest  to  this  child* 
What  Sir  William  Grant  threw  out  incidentally. 


jn 
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in  the  course  of  his  judgment,  in  the  case  of 
Earle  v.  JVilson^  the  Lord  Chancellor  afterwards 
acted  upon,  as  being  sound  law,  in  the  subsequent 
case  of  Gordon  v.  Gordon.  In  that  last  case  the 
Lord  Chancellor  held,  that  a  legacy  given  to  an 
unborn  illegitimate  child  was  good^;  and  so  far  he 
agrees  with  the  Master  of  the  Rolls.  [His  Lord- 
ship here  read  the  words  of  the  codicil  in  the  case 
of  Gordon  v.  Gordon,  and  the  Chancellor's  judg- 
ment (p.  150, 151, 152).]  So  that  the  Lord  Chan- 
cellor takes  the  Master  of  the  Rolls  to  have  ad- 
mitted, that  a  legacy  might  be  effectually  given 
to  a  child  with  which  an  unmarried  woman  was 
pregnant,  unless  it  were  made  a  condition  precedent 
to  the  gif(,  that  the  child  should  actually  be  the 
child  of  a  particular  individual,  as  the  father.  That 
is  the  express  ground  of  distinction,  in  substance, 
which  the  Chancellor  takes  between  the  case  of 

Earle  v.  JVilson,  and  the  one  then  before  him ; 

• 

and  he  says,  that  in  order  to  shew  that  objection  to 
exist,  '^  you  must  establish  that  it  could  not  be 
the  testator's  intention  that  the  child  in  question 
should  take  at  all,  unless  it  were  his  child ;"  and' 
his  Lordship  held,  that  in  that  case  such  a  con- 
struction was  not  necessary.  On  the  6th  of  Fe- 
bruary following  the  Chancellor  pronounced  final 
judgment,  adhering  to  his  former  opinionf^g^d 
declaring  that  it  was  consistent  with  -the  dQCtf;i|]|e 
of  Lord  Coke,  that  an  illegitimate  child  en  ventfe 
sa  mere  might  take  a  legacy  bequeathed  to  it  if 
described  with  sufficient  certainty.  His  Lordship 
says,  '^  I  studiously  abstain  from  expressing  any 

c  2  **  opinioti 
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1819.       "  Opinion  as  to  what  it  would  be  if  the  words 
''^'"''^^  .  *^  were  Ho  ;wvchild/while  I  decide,  that  the  words 

E  V  A  M  C  ^_. 

and  otheii     "  l)eing  Only  *  the  child  with  which  A.  B.  is  now 
MaJsVy.      "  pregnant,'  those  words  will  do  so  as  to  giVe 
"  effect  to  the  intention  in  its  favor." 

We  have  therefore  only  to  enquire,  in  this  case, 
whether  there  be,  in  the  terms  of  the  present  be- 
quest, worded  as  it  is,  such  a  condition  precedent 
annexed  to  it  by  the  testator  as  by  necessary  con- 
struction requires  that  in  order  to  give  effect  to 
the  bequest,  the  child  must  %t  shewn  to  be  the 
testator's  child,  and  that  he  meant  to  give  it  only 
in  case  tlie  child  should  be  his  j  and  that  not  only 
by  matter  of  implication  or  argument,'  but  of 
clear  illustration.  The  testator's  words  are,  "  hav- 
ing  two  natural  children,  and  the  mother  supposed 
to  be  now  carrying  a  third  child.**  .  Now  he  does 
not  say  with  which  she  is  pregnant  by  me^  but 
merely  that  she  is  supposed  to  be  pregnant  gene- 
rally, and  the  time  of  her  delivery  would  prove 
that  fact — then  he  bequeaths  to  such  child  the 
legacy  in  question.  It  is  quite  clear  that  there 
is  nothing  in  the  words  of  that  bequest,  so  far, 
asserting  that  the  child  was  his,  or  that  he  thought 
so;  for,  although  there  can  be  no  doubt  that  he 
d'liJthink  so,  yet  he  does  not  in  terms  make  such 
supposition  the  obvious  and  sole  motive  of  the 
bequest.  The  words  are  quite  general,  merely 
particularizing  the  child  which  she  was  then  sup- 
posed to  be  carrying,  and  that  would  certainly 
have  excluded  an  after-begotten  child,  if  his  then 

supposition 
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supposition  should  turn  out  to  have  been  incorrect.       1819. 
(His  Lordship  read  the  whole  of  the  bequest  as  set      evan* 
out  in  this   case).      Now  the  'only  difficulty  in    an^^'»«'» 
these  words  in  which  the  bequest  is  expressed,     massey. 
arises   from  the  testator   having  afterwards,    in 
alluding  to  the  children,    called  them  his:  and 
upon  that  it  has  been  contended,  that  this  case  is 
within   the   reasoning  and  the  principle  of  the 
decision  in  Earle  v.  JVilson  ;  because  the  testator, 
it  is  said,  plainly  means  to  assert  that  the  children    ^ 
are  his,  and  that  the  legacy  is  given  to  the  unborn 
child,  as  one  of  his  children  ;  and  that  it  is  given 
to  it  entirely  on  that  consideration,  as  the  basis 
^d  condition  precedent  of  the  gift,     I  do  not, 
however,  think  that  those  subsequent  words  can 
be  considered  as  so  applying  to  the  bequest  itself 
as  to  modify  and  controul  it ;  they  are  merely  a 
reference  to  it,  and  were  not  intended  to  have  anjr* 
eflfectupon*  it.    The  allusion  does  not  shew  tliat 
he  meant  the  child  to  take  only  in  case  of  its 
being  his,  nor  does  it  amount  to  an  assertion  that 
the  child  was  his,  or  that  the  testator  considered 
that  he  was    giving  to  it  the  legacy   solely   as 
his  child.     I  think,  therefore,  that  this  bequest 
falls  within  the  principle  adopted  by  the  Master 
of  the  Rolls,  and  recognized  and  acted  upon  by 
the  Lord  Chancellor ;  and  that  as  it  has  been  de- 
scribed with  sufficient  certainty  what  child  it  was 
whom  the  testator  meant  as  the  object  of  the  be- 
quest, it  took  an  equal  share  with  each  of  the 
other  two  natural  children   of  the   testator.     I 
hardly  need  say  that  I  do  not  consider  the  event 
of  the   child    dying  so  soon  after  its  birth,   as 

making     , 
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making  any  sort  of  difTerence  in  this  case.  I  feel 
quite  satisfied  with  being  able  to  decide  in  thi^ 
manner,  without  opposing  my  opinion  to  any  of 

>  * 

the  authorities. 

DECREE. 

Declare  that  the  infant  plaintifFSf  Ann  Evans 
and  Henry  Evans,  are  entitled  to  have  the 
whole  of  the  Bank  3  per  cent.  Annuities, 
standing  &c.  accumulated  for  their  benefit 
during  their  respective  lives,  or  until  they 
or  one  of  them  shall  attain  this  age  of 
twenty-one  years — with  liberty  to  the  par- 
ties  interested  to  apply  to  the  Court  in 
case  of  the  said  infants  dying  under  that 
age.  Costs  of  all  parties  to  be  paid  ou( 
of  the  surplus  of  the  cash  in  Court. 


Coram 
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Coram  rich  arbs,  Lord  Chief  Baron.  " 
The  Attornet-Gensral  v.  Lord  Eardlet  and      J^^fi^ 

1714  J«i. 

Others. 


arts 
and* 


The  Aitornev^eneral  filed  this   information  Tii©titiiw«f 
against  the  defendant  Lord  Eardley^  as  owner  ciuai  iumu  be« 
and  occupier :  and  against  the  other  defendants  as  rmut  to  the 
occupiers  for  an  account  of  the  titheahle  matters  titufoV  the 
taken  by  them  upon  the  lands  in  their  occupa-  eoS^i» 
tion  within  a  certain  fen,  forming  part  of  the  *^^^^ 
Bedford  Level  called  Borough  Fen,  which,  having  S^^"  o*^ 
been  drained  in  the  time  of  Cha,  II.,  had  ever  ^^  ^^'^  "^ 
since  yielded  titheahle  matters,  gr2?(«i!^ 

malUf  4cc.)  by 
the  Crown,  of 

It  stated,  that  the  lands  were  extra-parochial,  SdanSST 
and  paid  no  tithes  to  any  church ;  and  that  thie  ?*jJ2J^ , 
King  was  therefore  entitled  to  them*  in  rieht  of  **»«"•»  »"<*  «••• 

f^  »  O  irenuons," 

his  Crown  of  England.     •  w«w  ^on"4  •• 

^  have  been  m* 

trodoced 

MMMtfft  thi$ 

Then  -*-  suggesting  that  the  defendants  pre-  general  wanu, 
tended  title  under  a  former  grant  of  the  Crown,  not  to  pass  the 
and  insisted  that  his  Majesty  was  barred  of  his  lands,  in.  a  case 

•^1  .    where  it  waa 
"g*^t  in  evidence 

that  the  tithea 
*ere  in  leaae  at  the  tteie  of  the  grant,  and  that  the  Crown  had  continued  to  demise  them 
^t  .    .  .    .     -^^  c^jurt  determining  that  the  continued  exercise  of  such 

soflicient  to  countervail  the  slight  effect  of  snch  words. 


vheoeter  they  had  reverted ;  the  Court  determining  that  the  continued  exercise  of  such 
i<nNi|  acts  nf  ownership,  wps  soflicient  to  countervail  the  slight  effect  of  snch  words, 
Cfea  if  where  so  introduced  they  were  of  any  force  at  all,  and  were  not  rather  attribute 


aUc  to  mistake. 

r 

Retams  of  any  particular  subject-matter  by  the  Auditors  in  their  aceonnts  of  the 
^^rawn  revenue,  are  sufficient  proof  of  its  having  been  iLept  in  charge  to  protect  the 
c^n  of  the  Crown  from  the  operation  of  the  NmUmm  flVsqnw  Act  (9  Geo.  I]i.  c.  16.)« 
wWmgfa  they  have  returned  «  NU;*  and  the  claim  have  not  been  put  in  soit  thereon  for 
aoie  than  sixty  years. 

A  decoy  in  the  hands  of  Che  owner,  who  remnnerates  the  persons  employed  by  him 
(•  Baaage  it,  bv  allowing  him  half  the  profito.  is  not  liable  to  tithes.  Ordered,  tfaerefdrei 
MiebhB,  that  he  go  witibont  day. 
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,  laao*    '  right  to  the  tithes,  by  the  non-enjoyment  thereof 
"/  j^^        for  sixty  years — ^it  charged,  that  the  tithes  were 

^genb""!'    ^^*  ^^^^  ^^'  ^^^^^^^^  ^^  *^^*  grant  of  tlie  lands 
«.         by  the  Crown,  but  were  then  and  often  afterwards 

Lord        s    •f  ' 

Bardlet   ,  actually  demised  by  the  Crown  to  other  person^ ; 

*  and  that  since  the  expiration  of  those  leases,  the 
"^  tithes  had  been  duly  in  charge  to  his  Mjyesty, 

and  had.  stood  insuper  of  record ;  and  that,  there- 

fore,  the  King's  right  had  been  saved  from  the 

operation  of  the  statute.  / 

The  defendant,  Lord  Ila7^dley\  admitted  his 
ownership  of  the  lands,  but  denied  occupation 
.  of  any  part  of  thenl  otherwise  than  by  employ- 
ing a  person  to  manage  a  decoy,  covering  about 
forty  acres  of  the  said  lands,  to  whom,  in  re- 
spect of  such  management,  he  allowed  one  half 
of  the  clear  profits:  and  he  insisted  that  no  tithes 
were  payable  in  respect  thereof. 

f 

The  other  defendants,  not  admitting  the  right 
of  the  Crown  as  insisted  on,  to  the  tithes  of  all 
extra-parochial  lands,  claimed  title  under  a  grant 
of  the  lands  in  question  and  the  tithes  thereof; 
and  submitted  (if  his  Majesty  ever  had  any  title 
to  the  tithes)  that  by  the  length  of  time,  during 
which  the  Crown  had  been  out  of  possession, 
and  the  operation  of  the  statute  {9  Geo.  Ill.)>  his 
Majesty  had  lost  his  bright  and  was  barred  of  all 
remedy. 

The  short  statement  of  the  subject-matter  of 
the  suit,  as  already  transcribed  in  substance  from 
the  record  of  the  pleadings,    shewing   at   one 

view 


SITTINGS   AFT^R   MICH.    T£RM,    60  GEO.  IIT. 

view  the  points  raised  in  argument,  it  will  only 
be  necessary  further  to  3tate,  tliat  the  defendant 
having  set  up  a  title  by  virtue  of  a  royal  grant 
of  these  lands  (forming  part  of  the  Bedford 
Levei) ;  the  Crown,  in  support  of  its  claim,  pro- 
duced, as  evidence  that  the  tithes  were  not  in- 
tended to  pass  by  the  grant  and  did  not  pass, 
various  Crown  leases  of  the  tithes  of  the  lairds 
in  question  to  different  successive  lessees,  as  well 
previous  as  subsequent  to  the  grant  to  Lord  Tor* 
rington,  under  whom  Lord  Eardley  claimed,  and, 
amongst  others,  to  the  Earl  of  Lincolnf  one  of 
the  former  proprietors  of  those  very  lands,  who 
bad  purchased  under  Lord  Torrington's  g^rant. 
He,  however,  was  only  tenant  for  life,  having 
suffered  a  recovery,  under  which  he  had  limited 
to  himself  a  life  interest  only.  The  counsel  for 
the  Crown  also  put  in  a  decree  of  this  Court, 
of  an  account,  in  favour  of  the  then  complainant, 
a  Crown  lessee,  in  a  suit  against  occupiers  for' 
tithes,  who  had  set  up  a  defence  of  modus. 
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There  were  also  given  in  evidence,  accounts 
of  successive  auditors,  relating  to  extra-parochial 
tithes  of  the  Level,  from  the  year  1729  down  to 
the  institution  of  tliis  suit,  in  order  to  shew  that 
those  tithes,  as  part  of  the  casual  revenue,  had 
been  constantly  kept  in  charge.  They  had,  as 
it  appeared,  in  all  the  later,  for  more  than  sixty 
years  returned,  "  NilJ* 


Tlie  Solicitor-Generalr  at  the  hearing,  rested 
the  case  of  the  Crown  upon  the  primd  facie 

title 
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< title  of  the  King,  Jure  coronce,  to  the  tithes  of 
the  lands  in  question,  founding  it  on  the  pro- 
position, that  it  was  the  acknowledged  law,  as 
applied  to  extra-parochial  lands,  which  the  fen 
liad  been  admitted  to  be,  that  the  Crown  was 
entitled  to  the  tithes  of  all  the  lands  in  the 
kingdom  which  were  not  situate  within  any 
parish. 

Shadwell,  Sugden  and  Sidebottoniy  for  the  de« 
fendants,  contested  the  universality  of  that  pro- 
position, now  for  the  first  time  so  broadly  laid 
down,  founded,  as  they  submitted,  wholly  upon. 
dicta  attempted  to^  be  applied  to  furnish  a  prin- 
ciple, for  which  they  urged,  that  no  direct  legal 
authority  could  be  cited.  On  the  contrary,  they 
insisted  that  all  the  cases  upon  that  point  confined 
the  right  of  the  Crown  to  tithes  of  extra-parochial 
forest  lands. 

They  also  contended^  that  if  the  Crown  had 
been  at  any  time  entitled  to  the  tithes  of  the 
lands  in  question,  they  had  been  granted  away 

_  * 

by  the  Crown  from  time  to  time,  and  ultimately 
to  Lord  Tor  ring  ton  f  under  whom  the  defendants 
claimed  by  a  grant  in  the  2  TV.  &  M.  (14th  May, 
4669)  by  which  grant  of  the  Crown  the  defend- 
ants insisted  that  the  tithes  had  been  expressly 
and  eo  nomine  granted  together  with  the  lands 
in  question. 


And  they  urged,  finally,  that  if  by  that  grant, 
jthe  tithes  did  not  pass,  the  right  of  the  Crown 

was 
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WBs  now  barred  by  the  provisions  of  the  Nullum 
Tempus  Act  (9  Geo.  III.  c.  16.) 

On  the  first  pointy  they  submitted^  that  the 
aathorities  cited  in  favour  of  the  position^  did 
not  extend  to  establish  that  a  general  right  e:(«- 
isted  in  the  Crown  to  the  tithes  of  all  extra<- 
parochial  lands  but  confined  it  to  forests;  and 
they  adverted  to  the  passage  in  Rollers  Abr.  657, 
pL  4  and  5.  (which  they  anticipated  the  counsel 
for  the  Crown  would  cite  as  stating  that  to  bCr 
the  law}  to  shew  that  Rolle  founds  that  dictum 
upon  22  Ass.  JSf  and  the  case  of  the  Bishop  of 
Carlisle^  which  do  not  e$tablish  the  propositioa 
universally^  but  confine  it  to  the  case  of  forests. 
They  also  laid  much  stress  upon  the  reason 
given,  as  shewing  thajt  the  right  wjeis  confined 
to  forests,  in  exclusion  of  other  extra-parochial 
lands,  to  which  the  reason  would  not  ^pply; 
which  was,  ^'  quod  ipse  Dominus  Rex  in  JorestA 
^  Slid  pnedictd*  villas  isdi/icare,  ecclesias  cpn- 
•^  struere  terras  assartare,  et  ecclesias  illas 
"  cum  decimis  t  err  arum  illarum  pro  voluntate 
"  sua  cuicunque  voluerif  conferre  potest :" — and 
the  same  proposition  and  reason  are  found  in  the 
2d  Institute  647 ;  and  therefore  they  contended^ 
that  the  point  of  law  was  still  open  to  consider- 
ation, never  having  been  judicially  determined 
or  recognized,  at  least  to  the  exte^t  contended 
for  by  the  counsel  for  the  Crown.  As  to  the 
case  of  Banister  v.  Wright  (tf),  they  submitted, 
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that  very  little  reliance  *  was  to  be  placed  on 
that  as  an  authority,  where  the  point  is  so  shortly 
stated,  and  the  determination  so  loosely  noted, 
without  any  argument  at  the  Bar,  or  any  reason 
from  the  Bench.  The  case  of  fVright  v.  Wright{d) 
also,  they  urged,  was  equally  unsatisfactory ;  for* 
there  the  principle  is  only  stated  as  a  proposi- 
tion of  counsel,  and  it  is  not  sanctioned  by  any 
thing  said  by  the  Court, 

If,  however,  the  Court  should  be  of  opinion, 
that  the  law  on  that  point  was  in  favour  of  the 
present  claim  of  the  Crown,  they  submitted,  that 
in  this  case,  the  defendants  could  establish  a- 
title  in  themselves  to  the  tithes  of  these  lands^ 
founded  upon  the  original  grant  by  the  Crown 
of  the  lands  from  which  the  tithes  were  now 
sought  the  by  information. 

That  was  a  grant  by  fVilliam  and  Mary  to  the 
Earl  of  Torringtorij  of  the  lands  in  question,  of 
the  contents  of  which,  all  that  it  is  material  to 
state  for  the  present  purpose  is,  that  it  contained 
the  words  usual  in  Royal  grants,  which  have  been 
much  commented  on,  as  to  their  effect  in  reduc- 
ing Royal  grants  to  the  rule  of  construction  put 
on  those  of  subjects  "  of  our  special  grace,  cer- 
tain knowledge,  and  mere  motion"  and  that  it 
granted  the  lands,  with  all  the  accustomed 
general  words,  and  amongst  them  particularly 
were  the  following,  **  and  all  and  singular  mes- 


(a)  Cro,  Eliz.  512.— 1  Gw.  167. 


it 


suages 


u 


€i 
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*'  suages  mills  houses  edifices  sheds  and  build- 
ings whatsoever  in  or  upon   the  premises  or 
any  of  them  heretofore  erected  and  built  and 
"  all  gardens  orchards  tofts  crofts  cottages  lands 
''  tenements  meadows  pastures  feedings  commons 
^*  demesne  lands  wastes  tithes  oblations  obven*- 
"  tions  waters  watercourses  &c.  &c."  and  all  pro- 
fits &c.  &c.  with  all  their  appurtenances  ^c.  situ^ 
atCy  lyings  and  beings  or  at  any  time  reputed  &c. 
(in  the  usual  tenns.)    There  was  an  exception  of 
Royal  mines,  and  mines  of  lead  and  tin.    The 
habendum  was,  of  ^^  all  the  said  several  pieces 
^  and  parcels  of  ground  edifices  buildings  woods 
*^  underwoods  rents  reversions  liberties  lands  tene- 
''  ments  and  hereditaments  above  therein  granted 
^  in  fee :"  and  it  contained  the  usual  non  obstante 
clause,  protecting  the  intended  subject-matters  of 
the  grant  from  the  effect  of  misnomer  or  omis- 
sion of  any  thing  meant  to  be  granted,  and  it  had 
also  the  customary  adeo  plenh  clause. 
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Under  the  terms  of  that  grant,  then,  they  con-, 
tended,  that  the  King  (if  there  was  any  general 
light  in  the  Crown  to  the  tithes  of  extra-paro- 
chial lands)  had  expressly  granted  them  put  to 
Ae  grantee  of  the  lands  in  question,  from  whom 
the  present  defendant  Lord  Eardley  derived  title^ 
and  that  the  tithes  had  passed  thereby  with  the 
land  They  much  pressed  the  fact  of  the  intro- 
duction of  the  exception  of  mines,  as  shewing, 
riiat  where  subject-matters  of  exception  had  been 
contemplated  or  intended,  they  were  expressly 
excepted.     They  urged,  therefore,  that  the  word 

«  tithes," 


knd  otliers. 
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1820.      "  tithes/'  having  been  so  expressed  and  used  ia 
^"^^"^"^     the  grant,  was  an  operative  word,  and  niust  be 
Attorney-  construed  to  have  the  effect  of  passing  them   to 
V.         the  grantee;  for  that  the  Crown  was  bound  by 
eardlby     the  general  words  of  a  grant,  as  much  as  a  sub- 
ject would  be. 

On  that  last  point  they  cited  the  following 
Cases  to  shew  how  far,  whei>e  the  Crown  used 
certain  words  in  grants,  they  operated,  and  were 
accordingly  to  be  construed  in  favour  of  the 
grantee.  In  Bronker  and  Robotham,  citqd  in  Tke 
Queen  v.  Leztns  and  others  (a)^  general  words  in 
a  preceding  clause,  were  held  to  extend  a  sub- 
sequent more  restricted  clause,  so  as  to  pass  under 
a  grant  of  a  manor  ('^  nee  non  omnia  terras  et 
tefiementa  dicio  manerio pertinen'')  lands,  in  the 
former  part  of  the  instrument^  recited  to  belong 
to  the  manor :  and  that  doctrine  being  approved 
by  the  Court,  in  the  principal  case,  wliich  was  to 
the  same  effect,  judgment  was  given  against  the 
Queen.  One  of  the  grounds  of  the  judgment 
in  that  case  was  distinctly  declared  by  fVray  to 
be,  because  **  against  express  words  no  favour 
shall  be  given  to  the  King;"  and  that  is  more 
particularly  so  when  the  grant  contains  the  words 
ex  certa  scientia  et  niero  motu,  as  was  held  in 
the  Lord  Chandos's  case  (A).  In  2  Rolle  Abr. 
185.  Tit.  (K),  Graunts  dfil  Roy,  pi.  2,  it  is  said 
to  have  been  held,  that  by  a  grant  in  fee  of  the 
glebe  and  tithes  of  a  rectory,  to  which  the  ad vow- 

(a)  1  Leon.  120.  (6)  6  Co.  66. 
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MQ  of  a  vicarage  was  appendant,  the  advowson       IBM. 
passed  under  the  general  words.     (Same  book  and 
page  (L),  pK  2,   to  the  same  effect,  and  Ibid.   ^^^2!^* 
184  (I),  pi.  1.  Ibid.  194  (B),  pi.  2.)     In  the  case       """ 
of  Dawn  demandant,  and  Reeve  vouchee  (a),  the 
Court  of  Common  Pleas   allowed  the  writ  of 
entry  in  a  recovery  to  be  amended,  by  inserting 
die  words  ^^  all  and  all  manner  of  tithes''  (&c.) 
on  an  affidavit  stating  the  vouchee's  intention  to 
have  passed  all  his  interest  in  the  premises,  the 
word  hereditaments  having  been  inserted  in  the 
deed  to  lead    the    uses.     They  therefore    sub- 
mitted, that  the  tithes  passed  by  the  words  of 
the  grant — that  it  was  not  competent  to  the 
Crown  to  defeat  that  grant  by  any  such  act  of 
ownership  as   the  granting  subsequent  leases  of 
the  tithes  of  the  fen,  even  if  it  should  be  proved 
that  the 'demise  applied  to  the  particular  tithes 
of  that  part  of  the  Level  which  the  lands  in 
question  are— and  that  if  any  such  demise  had 
been  accepted  heretofore  by  one  of  the  persons 
through  whom  the  defendants  claim,  yet  as  he 
▼as  only  tenant  for  life,  it  could  only  operate  as 
against  him  individually,    and  that   merely  by 
estoppel,   and  would  not  bind  the  inheritance, 
for  the  estoppel  would  expire  with  the  expir«- 
ation  of  the  term* 


On  the  point  of  defence  afforded  by  the  pro- 
visions and  operation  of  the  statute  of  P  Geo.  III. 
c.  15,  they  submitted;  that  there  was  no  evi* 


(a)  t  Bos.  &  Pol.  678. 
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diencc  of  the  Crown  having  bee*  in  possession  or 
pernancy  of  the  ti<iies  of  that  specific  part  of  the 
10,000  acres  over  which  these  defendants  claim 
title,  as  set  out  in  the  6cheduie*  to  the  answer^  that 
it  was  not  even  so  charged  in  this  infonnation, 
^atid  that  the  leases  of  tithed  produced  by  the 
Crown ^ere  «otof  the  tithes  of  thoie  lands,  but 

* 

'  of  other  parts  of  the£€i;e/;  and 'that  they  could 
not  be  shewn'  *o-  have  bden  in  charge  to  his 
Majesty  within  sixty  years  before  the  filing  of  the 
information* ;— for,  as  to  the  Audkors  accounts, 
th^  had  all  netumed  "  M#,"  and  w>  proceeding 
thereon  had  ever  been  resorted  to.    But  if  they 

'^were  to  be  considered  as  put  and  kept  hi  charge; 
-stiH^' l^yoDfitended,  that  the  mere  standing 
in  charge  woold  'not  be  sufficient  to  defeat  the 

'•  rcAnedial  provisions  of  the  act;  unless  it  were 
'acted  upon  according  to  the  provision  of  the  last 
'sectiefH  of  the  act  by  which  it  was  declared 
'what'  should  be  deemed  a  putting  in  charge 
'^tiiin    t^e    statute.      It    is    thereby    enacted, 

« 

'that^  no  putting' in  charge,  nor  standing  insuper, 
tioT  *  taking  Of  answering  the  farm-rents,  reve- 
*  lines,  ^  or  pwfits,  oP  the  said  manors  (&c.)  hy 
-'force,  colour  br  pretext  of  any  letters  patent,  or 
gitnts  of  concealments,  or  defective  tkles,  or  of 
manors  (&c.)  out  of  charge,  or  by  force  -of  any 
proceeding  to  find  out  concealments  (&c.)  shall  be 
deemed  to  be  a  putting  in  charge  (&c.)  unless, 
thereupon,  such  manors  (&c,)  have  been,  or  shall 
i}k/  upon  90m6  itiformation  or  suit*  upon  a  lawful 
verdict  given,  demurrer  adjudged,  or  iiearing  de- 
creed for  his  Ms^esty,  within  sixty  years  before 

the 
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the  institution  of  the  suit  or  proceeding ;  so  that 
unless  the  reservation  of  the  King's  right  by  put- 
ting it  in  charge  to  stand  insuper  of  record  be 
followed  up  by  some  proceeding  of  law  to  be 
founded  upon  it,  the  simple  putting  in  charge 
must  be  considered  as  a  mere  formality  and  treated 
as  a  nullity.  Under  the  circumstances  in  evi- 
deoccp  therefore,  they  insisted  that  the  right  of 
tbe  Crovrn  was  barred  by  the  statute. 

The  Solicitar^Generaly    Clarke^  Raupell^  and 
Pmbertonf  supported  the  claim  of  the  Crown. 

[The  arguments,  urged  in  support  of  the  claim 
sought  to  be  established  by  the  information,  having 
been  for  the  most  part  adopted,  or  fujly  re- 
peated and  commented  on  by  the  Lord^  Chief 
Baron  in  delivering  the  judgment  of  the  Court, 
amongst  the  other  reasons  and  authorities  upon 
which  it  is  founded,  are  omitted,  for  the  sake  of 
conciseness.  On  the  last  point  relied  upon  in  the 
defence,  a  recent  case,  determined  at  Nisi  Prius, 
was  cited,  as  establishing  what  was  a  sufficient 
standing  insuper  of  record  ta  take  the  right  of  the 
Crdwn  out  of  the  operation  of  the  statute.  A 
auccinct  statement  of  the  circumstances  of  that 
case  will  be  found  subjoined,  by  way  of  note,  to 
that  part  of  the  judgment  which  adverts  to  the 
authority  of  that  decision.] 
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been  already  attempted^to  be  incorporated  in  the 
principal  argument  for  the  same  reason.  ^ 
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CAS£9^  IN   THE   EXCHXQUtB, 

The  Lord  Chief  Baron,  now  delivered  judg- 
ment :— 

This  is  an  information  filed  by  his  Majesty's 
Attorney 'General  against  Lord  Eardley  and  other 
persons  occupying  lands  as  his  tenants  and  the  re« 
presentatives  of  a  deceased  occupier.  Lord  Eard^ 
ley  does  not  appear  to  have  occupied  any  part 
of  the  land  himself;  and,  I  belie ve,  there  is  na 
account  prayed  against  him :  but  it  is  said,  that 
haying  received  the  value  of  the  tithes  from  his 
tenants^  he  therefore  ought  to  pay  them  over  ta 
the  Crown.  The  information  is,  however,  very 
properly  filed  directly  against  the  tenants  of 
Lord  Eardley p  as  occupiers,  for  an  account  of 
the  titheable  matters  taken  by  them  from  the 
lands  in  question. 

It  is  stated,  and  admitted,  that  the  lands  of  the 
tithes  from  which  the  plaintiff  by  the  present  in- 
formation seeks  a  decree  for  an  account,  are  not 
situate  within  any  parish,  -—  in  other  words,  that 
they  are  extra-parochial.  And  it  is  therefore 
contended,  that  the  King,  is  juT$  corona,  entitled 
to  the  tithes  of  those  lands,  on  the  general  prin- 
ciple, that  he  is  entitled  to  the  tithes  of  all 
lands  which  are  situate  in  extra*parochial  places. 

On  the  part  of  the  defendants  it  is  urged,  first, 
that  (admitting  these  lands  to  be  extra-parochial) 
the  King  is  not,  in  point  of  law,  entitled,  uni-* 
versally,  to    the    tithes    of  all    extra-parochial 
lands. 


Tbcy 
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They  also  contend,  secondly,  that  if  he  be,  they 
have,  in  this  instance,  a  right  to  the  tithes  of  the 
knds  in  question,  by  virtue  of  a  title  derived  from 
the  Crown,  by  a  grant  to  Lord  Torringtan,  under 
whom  Lord  Eardley  claims. 

And  diey  submit,  as  a  third  ground  of  defence, 
ftat  if  the  Court  should  be  of  opinion  that  that 
daim  cannot  be  supported ;  yet  the  common  law 
right  of  the  Crown  is  barred  in  this  case  by 
the  operation  of  the  statute  9  Geo.  III.,  or,  as 
itis  commonly  called,  the  Nullum  Tempux  Act, 

Now,  as  to  the  first  ground  of  defence— *that 
the  Crown  is  not,  by  virtue  of  the  royal  preroga-^ 
tire,  entitled  to  the  tithes  of  extra-parochial  lands 
generally  — I  consider  any  enquiries  respecting 
thit,  in  the  present  case,  to  be  rather  matter  of 
corioiity  than  necessary  research,— matter  which 
n»y  serve,  perhaps,  to  elucidate,   but  is  not  at 
all  essential  to  the  decision  of  this  case,  as  I  shall 
presently  shew.     Out  of  respect,  however,  to  the 
ability  with  which- that  point  was  argued,  I  have 
consulted  the  authorities  cited,  and  am  prepared  to 
fiy,  the  result  is,  that  I  am  of  opinion,  that  the 
King  is  by  law  entitled  to  the  tithe  of  the  produce 
of  all  lands  that  are  extra-parochiaL     It  follows, 
^erefore,  that  the  King  is  entitled  to  the  tithes 
ofAe  lands  in  question,  unless  the  defendants 
can  establish  a  specific  title  founded  upon  some 
?ut  of  the  Crpwn,  or  otherwise. 
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AS  CASES   IN   THE   EXGHEQUERi 

l^aso.  Tithes,  as  we  all  know,  are  a  property  of  a  very 

^h^     special  nature.  They  do  not  belong  to  the  owner  of 
-^oRNEY-   the  land  or  pf  the  animals  in  respect  of  which  they 
^*-'         arise;  nor,  at  the  time  of  their  origin,  were  they 
Kaiidlby     appropriated  to  any  particular  persons,  so  as  to 
give  them  a  right  to  demand  them ;  for,  as  far  as 
ye  have  any  traces  of  their  history,  it  appears  to 
have  been  left  to  the  election  of  the  owner  of  the 
other  nkie  parts  of  the  titheable  matters,  to  dis- 
pose of  the   tenth  in  distribution  amongst  the 
clergy,  and  sometimes  amongst  the  clergy  and 
objects  of  charity.    The  first  institution  of  the 
payment  of  tithes  in  this  country^  as  rendered  in 
latter  days,  no  where  clearly  appears ;  and,  I  ap- 
prehend, it  has  not  hitherto  been  ascertained,  at 
least  to   the  satisfaction  of  any  of   the  learned 
,  *         persons  who   have  made  it  the  object  of  their 
research.     Tithes,  indeed,   were  probably  intro- 
duced into  this  country  as  early  as  Christiatiity 
.  itaelf,  but  as  to  the  circumstances,  in  what  man- 
,  ,1^  ^apd  under  what  regulations,  we  have  so  far 
.  ,;)Q.^^j|lienticfecords,.     It  is  said,  and  perhaps  cor- 
j,^f*qtj|y,j  that  in  the  earlier  ages,  the  owners  of  pro- 
j,  ,p?fty  ,yieldij?g  titheable  articles  could  not  use  the 
^  whole  fcr  their  pwn  benefit,  but  were  obliged  to 
,  ijeiKler   the   tentl^  part  to  some  of   the  offici- 
ating clergy  as  his  preference  should  direct  him, 
or,  as  otliers  say,  to  the  Bishop,  to  be  applied  by 
him  for  the  use  of  the  clergy,  or  to  be  adminis- 
. , t^ecl.4^  charity.    In. progress  of  time,  (but  when 
.  does  ^lot,  dearly  appear,)  a  decree  was  made  Tor 
.  thp  appropriation  of  the  tithes,  whereby  it  was 
ordained,  and  thereupon  it  became  part  of  the 

common 
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common  law,  that  the  tithes  should  be  paid  in  the       1820. 
different   parishes  wherein  they  accruedt  to   the     ^^^^^ 
parson  of  the  particular  parish.    When  parishes   At?q»«bt- 
were  first  established  in  this  kingdom  is  not  with         »- 
any  degree  of  certainty  known,  but  after  they     tu^iuusr 
were  established,  whether  it  were  by  comnw>n 
Jaw  or  by  statute,  for  writers  difter  upon  that^ 
the  clear  result  of  all  the  enquiries  seems  to  be, 
that  the  tithes  were  appropriated  to  the  p^sons 
of  the  several  parishes  in  which    the  tithe^ble 
matters  were  produced,   and  their  right  to   de- 
mand and  enforce  the  render  of  them  became  part 
of  the  general  law  of  the  land. 

According  to  the  doctrine  prevailing  under  the 
feudal  system,  the  title  to  all  the  land  of  the 
kingdom  being  supposed  to  have  prbceeded  ori- 
ginally from  the  Crown,  if  any  parcel  of  it  had 
never  been  granted  out  by  the  Crown,  it  was  (Con- 
sidered, and  by  law  it  is  assumed,  to  be  still  in 
die  Crown.  It  does  not  appear,  from  any  iSiitig 
we  are  able  to  find  in  the  result  of  the  researches 
of  learned  men  upon  this  subject,  that  in  anqient 
time  the  Crown  had  a  greater  interest  in  tithes 
than  any  other  owner  of  land,  except  that  the 
King,  as  being  mixta  persona,  might  hold  tithes 
for  his  own  benefit,  as  eeclesiastical  persons 
may,  which  the  subject  could  not  do. 

.  It  may  be  necessary  to  observe  here,  with 
respect  to  Forests,  'that  some  of  them  were  of  a 
date  to  which  we  cannot  assign  any  time ;  some 
forests,  or  parts  of  forests,  were  iti  parishes,  and 
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Other  forests  were  net.    Sbme  parts  of  those  tracts 
called  forests  did  not  belong  to  the  Crown.     It 
Mras  admitted  by  the  Counsel  for  the  defendants 
to  be  quite  clear,  that  the  tithes  of  forests,  if  they 
w^te  extra-parochtal,  have,  for  that  reason,  a1wa3ris 
b#*n  held  to  belong  to  the  CrowA.     But  there  is, 
pertlapSy  some  ditficuky  in  furnishing  the  reason 
why  'the  tithes  of  forests  which  are  extra-paro* 
chraTj  should  belong  to  the  Crown,  when  tithes 
arising  from  forests^  which  are  in  parishes,  belong 
to  the  parson  of  the  parish ;  and  that  is  part  of 
the.  distinction  which  is  taken  on  behalf  of  the 
defendants  here*     For  that  purpose  we  must  look 
into  the  cases,  such  as  they  are,  to  be  found  in  the 
books.    I  am  not  ashamed  to  own,  that  when  this 
line  of  argument  was  first  struck  out  by  Mr.  8kad^ 
wtllj  it  appeared  to  me  to  be  of  a  novel  character, 
filnd  I  am  very  much*  countenanced  in  having  so 
little  acquaintance  with  this  subject,  fay  finding  that 
every  lawyer  to  whom  I  have  applied  for  infor«> 
mation  on  the  subject  since  the  argument  of  this 
'case,  has  not  been  able  to  give  me  much  assist* 
«nce.    imost  confess,  when  one  looks  into. the 
books,  there  are^more  difficalties  than  I  oould  have 
supposed  had  existed ;  but  I  think,  ths^t  from  the 
result  of  all  the  cases  which  are  important  upon 
this  subject;  we  shall  be  very  fairly  entitled  to  draw 
that  conclusion  which  has  usually  prevailed^— - 
that  where  lands  are  extra-parochial  the  tithes  aris- 
ing therefrom  belong  prmi  facie  to  the  Crown. 


In  1  Rollers  Abr.  p.  6.57,  letter  O,   pi.  4,  it  is 
said~"  The  King  shall  have  the  tithes  in  places 

which 
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which  are  without  aoy  parish^^om^  en  f^re^ts,  sx  idsa. 

HUJUSMODi,  and  may  grant  them  by  letters  patent,  .^^ 

and  the  patentee  shall  have  them.**    Now,  assMf-  ^J^^"^!^^* 

edlj,  however  we  ccmsider  it,  tl>is  is  a  very  general  ^^ 

pioposition*    It  is,  in  substance^  the  King  shall  ^^"?^ 
have  the  tithes  in  places  whi^h  are  extra-paro- 


chial; as,  lor  instance,  in  forests  et 
Now,  what  I  cfbserve,  with  respect  to  forests,  as 
applying  to  the  expressicm  of  the  word,  as  fousd 
ia  this  place  is,  that  it  is  used  as^  one  instance  4^  aa 
extra*paroch]al  place :  if  so,  then  the  words  '^  et 
hujusmodi*'  must  apply,  I  think,  to  something  that 
is  not  forest,  but  is,  however,  of  the  nature  of  forest^ 
so  far  as  that  it  is  not  within  a  parish ;  for  the  pro** 
position  is  predicated  of  a  forest  as  a  place  not 
within  a  parish.  The  King  being  admitted  to  be 
entitled  to  tithes  of  forests  '^  without  any  parish,*' 
tibe  word  hnffm^vkii  must  be  taken  to  apply  to 
every  thing  of  the  same  sort,  in  respect  of  its  not 
being  within  a  paririi;  it  caonotbe  applied  to 
feresfc  as  forest,  therefore  X  consider  it  to  be 
nsed  to  include  every  tract  of*  land  whicla  is 
cxtn^paiDchial;  for  that  is,  as  I  omceive  the 
tme  wMiiftg.of  the  word  kmftmmdi, 

■ 

Thes,  in  the  next  passage,  we  find  it  stated, 
that  in  the  case  of  the  Frior  ami  Bishop  qf  Car- 
Ude  it  is  said»  ^  thait  tithes,  of  land  within  a  forest 
whidi  is  witjiiottt  any  parish  beloog  to  the  King ;" 
and  it  assigns  aa  a  reason,  ^^pmr  ceo  que  U  in 
forestd  pradietd  villas  edificare^  eceksias  con^ 
eiruercy  terms  ossaHurct  et  ecclesias  ilias,  cum 
(ieeimis  terrarum  illarum,  j^ro  voluntate  sua.  cui^ 

cunquc 
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« 

cunque  voluerit  donferre  potest ^  ei  qudd  foresta 

ilia  non    est   infra    limites  alicujus  parockiie" 

Now  that  passage  certainly  does  seem  lx>  qtaaltfy 

the  preceding  passage,  which  appears  to  beWfy 

general,   and  ^  an    almost    universal    proposrtiofl. 

There,  it  was  said;  the  King  shall  have  the  fitlMls 

in  placed  without  any  parish,  ad  in  f6rests/  et  hufus-- 

-modi ;  but  here  the  reason  givnn  is,  i^'beosluse  he 

niay  build  tdwnfi^,  erect  churches,  assart  li^d^,  aiid 

]g]ve  d)e  tithes  of  Ithose  tabids  to. any:  btkly,  ac- 

tording  to  his  pfeasute," — ^whlch  by  the  ccmmdii 

law  oo  other  person'  could  do. 


» .  I 


t . 


i    y'     I    f 


-'  lnMrooke*s  Ahr.  tit.  DisineSf  pL  I0|  it  is  Mid, 
m0tay  that  the  King  has  tithes  of  places  in  great 
Ibrests,  su.oh  as  Inglexiboody  Rocking  ham^  and  SiHt^ 
koood,  et  hujusmodi^  which  are  without  any  pamli^ 
and  the  Bishop  shall  not  have  thetn.  Now;  this 
IB  equivocal,  and  seems  rather  to  ihcHne  aglriMt 
^e  proposition  ^ated  in  RoUcj  fbr  berctitas  said'^ 
that  Kings  have  tithes  of  places  in  great  forests^ 
9nch  ^la  laglewoad,  Rockingham^  and  SkervMHli 
tt  iue^usmodi\;  and  in  thta  ease  I  :sli[Diild.  consider 
bi/^usmodi  to  •mea»  otfly  such! 'great  fovesta  i^as 
are  so  specifically  named* 


•  I 


Th?n,  in  SlylCy  157,  we  have  tfac^daseof  Bahi$* 
ter  V.  fVrighty  which  was  in  24  Cha.  I.  It  was 
there  said  by  the  Court,  that  ^^  tithes  "which  lie 
noit  within  any  parish  are  cbe  to  the  King/'~4his 
ift  very  general  ;~*^  and  that  lands  must  be  parcel 
of  a  parish  either  .by  prescription  or  by  act  of 
Parliament ;  and  that  lands  lying  within  a  forest 

and 
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and  in  the  hands  of  the  King  do  not  pay  tithesi 
akbottgh  they  be  within  a  pansh,"-~that  is,  be- 
cause  the  King  is  capable  of  holding  the  tithes; 
^bmt  if  the  lands  be  disafforested  and  be  within 
a  .palish  they  ought  to  pay  tithes ;  for  their  npt 
paying  tithes^  being  in  the  King^a  hands,  is  but  an 
immunity  for*  that  time  only*"  So  that  heoe  it  is 
held,  that  tithesrroot  lying  within,  any  ptu*ish)Me 
d«e  to  the  King,-«flthat  ^  is  certainly  iFery  geneoala 
then  the  case.goeson  to^^ay,  cot  qualifying;^  ot.ia-. 
f  training  the  generality  of  the  &rst  paasage»  ttonb 
the  lands  must  be  parcel  of  a  pari^ti,  either  bj  pi»- 
scription  or  by  act  of  Parliament ;  and  that  landa 
lying  within  a  forest  do  not  pay  tithes,  fi>r  they 
ife  b  the  hands  jo^  the  King ;  but  if  the  lands  tie 
disafforested^  if  they  bei  witbta  a  parish,^  tJaqf 
oilf^t  to  p^  tithes.  Now,  that  muat  meao^  ^of 
QOHTse^  to  the  parson  of  the  parish ;  for  the  King's 
light  waa^  only  for  the  time  whilst  they  were  m 
hia  hands«  So  that  although  it  does  not  >ifay  ,thay 
diaU  not  be  paid  to  the  King,  I  think  it  mtist  be 
unda^tood,  after  the  first  general  ftopositimn 
that  **  tithes^  which  lie  not  in  any  parid^^ara  djoft  to 
the  King/'  that  the  tithea  wUch  ace  not  vnA}^ 
any  parish  necessarily  belong,  to  thei  Ki^g ;  but 
that  if  disafforested  within  a  parish,  they  go  in 
tibat  case  to  Uie  p^rson^* 


«7 


.» * 


», 


Iq:  the  2dlnstitt4tgyip.  Gi7,  there  is  this  passage^ 
peaking  of  an;  opinioai  of  Sir  W^f^BviCfit  is  mjA)^ 
^He  grounded  hia  opinion  ia  thia  case^  uponlto 
canon  law,  which  is,  dMit  the  Bishop  is  to  (have  all 
tithes  growing  in  Uindt  not  ansignidto  tfiijr  parish 

within 
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within  his  diocese"— that  is  very  general.  **  Yet," 
he  proceeds,  '^  this  canon  being  against  the  law 
ef  the  land,  never  had  allowance  within  this  vealtn ; 
for  in  such  parts  of  forests  ^s  are  out  of  any 
parislies  the  King  shall  have  them."  Here  he 
certainly  specifies  of  forests  particularly;  but  the 
first  pdrt  of  the  passage  is,  that  the  Bishop  is  to 
Irtive  all  titheS'  growing  in  lands  not  assigned 
fo  iany  parish.  Now,  I:  should  have  conoriv^d, 
thslt^when  Lord  Ooke  gave  this  first  part  df 
Che  pi'opositiott'SO  generally  that  the  Bishop  is 
tty  have-  all  tithed  not'  assigned  to  any  parish 
within  his  diocese,  he  would  have  gone  further 
and  said,  that  by  our  law  also  all  itfther  tithes 
belonged  to  the  Bishop,  unless  he  meant  the 
second  part  to  cover  the  whole,  and  to  be  co- 
e^dtensive  with  the  first.  Lord  Coke  thoti  cites 
the  case  of  the  Bishop  and  Prior  of  Carlisle. 
Then  he  adds,  and  Edward  the  First  granted 
tithes  coming  of  land  within  the  Forest  ofDeane, 
as  were  not  within  any  parish,  to  the  Bishop  of 
LandaffzitA  his  successors.  •  Now  there  have  been- 
ttvo  cases  in  this  Court  upon  that  grantN-K>ne  of 
them  in  the  time  probably  of  inany  of  us,  certainly 
in  itiy  time,  I  mesTn  the  case  of  the  Bishop  of  Lan-^ 
i/tf^^in  which,  although  there  was  no  decision 
upon  the  point,  it  was  undefstbod  to  be  as  much- 
matter  of  course,  passing  currently,  that  the 
tithes  of  extra*parochial  places  belonged  to  the 
King  as  that  the  fee-simple  of  a  freehold  estate 
of'  inheritance  descends  to  the  heir. 


Lord 
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Lord  Cokt^  also,  in  the  2(1  Institute j  p.  651,  in 
oommenting  upon  the  statute  of  Edward  the 
Sixth  respecting  tithes,  says,  "  Where  the  King 
ought  to  have  the  tithes  within  the  wastes  or 
common  in  his  forests  which  are  not  within  any 
parish,  this  branch  giveth  the  tithes  of  the  in- 
crease of  cattle  to  the  parson  of  the  parish  where 
the  owner  dwelletli.'*  That  is,  the  tithes  of  the 
catjtle  agisted,  whcrerer  that  might  be,  not  within 
the  parish.  Here  the  word  **  forest'*  is  again  used, 
but  I  think  that  the  same  construction  should 
be  put  upon  it  here,  which  I  have  endeavoured 
to  shew  ought  to  be  put  upon  it  in  the  pas- 
sage which  I  quoted  previously  from  Rolle. 
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In  Cro.  Eliz.  p.  p.  51 1^  519,  we  find  a  very  ma^- 
terial  case  (a).  Sir  Edward  Cokey  at  that  tiroe> 
it  is  true,  was.  only  counsel;  but  we  know  that 
the  author  of  these  reports,  as  does  Lord  Coke  hitii- 
self  in  his  own  reports,  states  the  arguments,  if 
they  are  not  contradicted,  as  having  been  consi- 
dered to  be  founded  upon  the  law  of  the  land,  and 
therefore  sanctioned  by  the  Court.  We  find  there, 
tiiat  ^\r  Edward  Coke  is  stated  to  have  used  this 
argument  for  the  prescription  being  good,  that, 
•*  before  the  Council  of  Lateran^  tkhes  were  not 
payable  here  to  <!ertain  persons,  nor  to  places,  as 
appears,  11  Ass.  pi.  9-  44  Ed.  III.  5.  16  Hen.  VII. 
18,  which  is  the  reason  also,  whyth  King  ^hall 
have  the  tithes  oflands  out  of  any  parish,  because 
the  Council  extended  not  unto  them,  and  laym«n 

(a)  Wright  T.  Wn^ 


at 
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i82a  •     at  the  common  law  were  not  capable  of  any 


and  oth«n» 


^j^  tithes."  The  effect  of  this,  therefore,  is,  that 
AnoiufiT-    such  was  Lord  CoAc's  statement  of  the  law  in 

^.         argument  to  the  Court,  and  it  was  not  contra- 

li^KDLBY     dieted  by  them,  nor  by  any  authority  that  I  have 

seen,  nainely,  that  before  the  Council  of  LaUran 

tithes  were  not  payable  to  certain  persons,  nor  to 

places.    Whether  it  be  correct  or  not,  that  is, 

whether  it  be  corroborated  by  the  researches  of 

antiquarians  or  not,  I  do  not  know,  and  it  is  a 

point  of  no  great  consequence.    Be  thzt  fact  as  it 

may,  that  is  the  reason  given  why  the  King  shall 

have  the  tithes  of  lands  which  are  extra-parocfaiaL 

There  is  a  text  book  which  I  shall  now  refer  to, 
as  I  have  always  understood  it  to  be  a  book  of 
some  value  as  an  authority.    I  mean  Sir  Simon 
Dtgge's.'-^ln  p.  227j  he  says  this,  "  As  for  extra- 
parochial  tithes  there  have  been  some  differing 
-^  opinions.    Sir  William  Herle  was  of  opinion  that 
they  belonged  to  the  Bishop  of  the  diocese,  as 
''  general  parson  of  his  whole  diocese,  groimding 
'  his  opinion,  as  it  should  seem,  on  the  canon  law, 
but  there  was  never  any  such  canon  law  received 
or  approved  in  this  kingdom."    He  here  refers  to 
cases  in  the  Year  Books,  the  same  as  were  referred 
to  by  the  counsel  for  the  defendant,  but  wMch 
seem  to  throw  no  great  degree  of  light  upon  the 
subject.    Mr.  Setdenf  he  says,  considers  that  tithes 
'^  in  parishes  may  be  disposed  of  arbitrarily;  these 
are  the  two  opinions.    "  But,"  he  observes,  **  it 
hath  been  resolved,  both  in  Parliament  and  by 
several  judgments  at  common  law,  that  all  extra- 
parochial 
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parochial  tithes  belong  to  the  Kiiig»  who  is  a  isso. 

mixed  person,  and  capable  of  tithes  at  the  com-  ^"^^^ 

iBon  law  in  pernancy,*'— that  is  the  conclusion  ^qJ,^*""^* 

which  Sir  iSiiROit  D«£f^e  drew  beyond  all  doubt.  ,«• 

Earihijiy 

I  shall  next  refer  to  Comfns^s  Digest^   tit.  ^^ 

IH*me$^  S«  Com^sif  as  was  stated  very  accurately 
at  the  Bar,  quotes  the  authority  of  Rollers  Abridg- 
ment and  Style  whiph  I  have  already  mentioned. 
He  says,  that  '^  extn-parophial  tithes  belfing 
to  the  Kiog  generally."  Now  there  caa  be  no 
question  that  the  authority  of  Lord  Chief  Baron 
Con^fsu  is  very  considerable,  and  although  he 
quotes  those  two  books  which  I  have  mentioned, 
{u  had  been  already  suggested  at  the  Bar),  yet  it 
is  evident,  that  the  conclusion  which  he  drew 
ffom  them,  and  the  construction  which  he  put 
upon  the  cases,  is  exactly  the  construction  which 
I  have  adopted,  although  he  does  not  state  his 
reasons,  which  would  no  doubt  have  been  much 
better  than  those  which  I  have  given  herci;  .l^ut 
it  is  quite  clear  that  he  deduced  the  same  doqtldne 
fion  the  decisions  in  those  cases,  which  J^c^n* 
sider  them  u  eMisLWislfiix^-  «  ^  d 

In  Bacon^s  AJbr^dgmcfit,  tit.  TiV/e,  G.  67^  it  is 
iai4,t*^Ail  tithes  ajrising  in  an  extra-parocbial 
place,  aie,  by  tlie  canon  law,  to  be  paid  to  tl^e  Bishop 
of  the  diocese  in  which  the  place  li^s-;'*  (in  fpymer 
tmes.thece  W4^e^no,p^ii^es,  ai^d  the  whole  diocese 
waa  coi^idered  one  parish,)  but  that  yras^^dt^the 
common  law  i£, England.  **  But  by  the  common 
law/'^he  says,  "  all  suph  tithes  qre;  to  be  paid  to  the 

■        King, 
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1820.       King.    As  the  appropriation  of  tithes,  in  conse-* 
^^!Ji^      quence  of  the  Decretal  Epistle  of  Pope  Inna* 

^olnimAh'    ^^^*  ^^^'  ^x*^^dc^  ^^'y  *o  parochial  tithes,  all  the 
••         tithes  of  extra-parochial  places  continued  to  be  due 

fiAROLiY  to  the  King.  And,  consequently,  all  extra-paro- 
chial tithes  of  which  no  grant  has  been  made,  are 
at  this  day  due  to  the  King."  And  this  no  doubt 
proceeded  upfon  the  principle,  that  where  there  is 
no  particular  grantee  (for  that  is  the  original  sup- 
position) in  order  to  extinguish  the  condition 
of  occupancy,  as  much  piischief  must  always  arise 
from  such  a  mode  of  claimitig  property,  it  was 
considered  as  remaining  in  the  King,  from  whom, 
it  is  presumed,  all  property  in  land  originally 
proceeded  in  some  way  or  other  which  cannot 
now  be  satisiactorily  shewn. 

I  shall  now  conclude  my  references  with 
what  Mr.  Justice  Blackstone  says,  in  the  first 
volume  of  his  Commentaries,  p.  113,  '^Thus  pa« 
rishes  were  gradually  formed,  and  parish  churches 
endowed  with  the  tithes  that  arose  within  the  cir- 
cuit assigned.  But  some  lands,  either  because 
they  were  in  the  hands  of  irreligious  or  careless 
owners,  or  were  situate  in  forests  or  desart  places, 
or  for  other  pow  unsearchable  reasons,  were  never 
united  to  any  parish,  and,  therefore,  continue  to 
this  day  extra^^parochial ;  and  their  tithes  are  now 
by  immemorial  custom  payable  to  the  King  in- 
stead of  the  Bishop,  in  trust  and  confidence  that 
he  will  distribute  them  for  the  general  good  of  . 
the  Church:*'  Throughout  tlie  land  the  tenth 
part  of  the  produce  must  be  rendered  for  the 

benefit 
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benefit  of  the  parson,   excepting  in   excepted  1820. 

case«,  but  they  must  be  rendered,  and  it  is  pre-  xh^^ 

fumed  to  be  for  the  benefit  of  the  Church,  even  Attormky- 

though  recovered  by  the  hands  of  the  Crown.  •• 

Easdlit 

Upon   die  whole,  therefore,  it  appears  to  mc  "* 

dearly  from  the  cases  and  text  books  which  I 
have  dted  (many  of  them  certainly  using  the 

word  **  forest^"  without  stating  more),  that  we 
must  take  the  word  ^^hujusmodC*  where  used 
throughout,  and  upon  which  I  put  that  extended 
oonstruction,  as  intended  to  mean  not  merely  a 
forest  in  the  common  acceptation  of  the  word, 
bat  to  include  all  tracts  of  land  not  belonging 
to  any  parish,  so  as  not  to  confine  the  King's  right 
to  that  which  is,  strictly  speaking,  a  forest.  That 
construction  too  agrees  with  the  conclusion  drawn 
by  the  Chief  Baron  Comyns  and  Mr.  Justice  £/^cA- 
itofie.  So  viewing  all  the  authorities,  therefore, 
and  finding  it  extremely  difficult  to  draw  any  other 
conclusion,  unless  I  could  find  any  decisions  to 
oppose  it — ^and  I  have  not  been  able  to  find  any 
case  or  dictum  contradicting  it,  either  upon  the 
present  or  upon  any  former  occasion  when  I  have 
found  it  necessary  to  refer  to  cases  on  this  subject— 
I  cannot  but  consider  the  general  principle  to  be 
well  established,  that  the  King  is  entitled  to  the 
tithes  of  all  lands  situate  in  extra-parochial  places. 

But  when  I  say  I  have  found  no  case  or  dictum 
leaning  the  other  way,  I  mean  to  except  a  chapter  in 
a  book  called  the ''  Doctor  and  Student,"  and  there, 
there  is  certainly  to  be  found  the  following  dialogue. 
The  Doctor  says,  "  It  was  asked  of  me  but'  late, 

if 
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if  certain  waste  ground,  whereof  was  neve?  any 
profit  taken,  and  that  lay  within  no  parish,  hut 
in  some  forest,  or  that  is  newly  wqr  from  the  sea, 
were  brought  into  ai^ble  land,  whether  the  Par* 
liament  might  appoint,  who  should  have  the  tithe 
thereof,  and  h^  that  a^ked  me  the  question, 
thought  it  mig^t.  I  pray  thee  shew  rn^  thyjcon-* 
ceit,  what  thou  thinkest  therein.'.'-rThui  speaks 
the  civil  lawyer ;  tlie.Student  then  says,  ^^  I  think, 
that  if  the  freehold  be  in  the  King,  he  may 
assign  the  tithes  thereof  to  whom  he  will :  and 
if  the  freehold  be  in  a  common  person,  that  be 
may  do  likewise.  But  then  (he  continues)  I 
think,  that  if  that  common  person  do  not  assign 
the  titlies  so  as  it  may  stand  conveniently  to  the 
maintenance  of  the  service  of  God,  that  the  Par- 
liament may  do  it,  and  order  tlie  tithes  to  the 
increase  of  God's  service,  as  they.shall  think  con«» 
venieut."  Then  the  Doctor  says,  that  he  thinks 
these  things  ought  to  be  ordered  by  the  Arch- 
bishop, to  which  the  Student  replies,  '*  Though 
tithes  be  spiritual,  yet  the  assignment  of  the  tithes 
to  other  is  a  temporal  act,  which  the  Parliament^ 
with  a  cause,  may  order,  iis  it  may  do  all  temporal 
things  within  the  realm :  and  that  the  King,  or  any 
other  that  hath  the  freehold  of  such  waste  grounds 
as  be  in  no  parish,  may  assign  the  tithes  thereof 
to  whom  they  will,  it  may  appear  thus :  Before 
parishes  were  divided,  and  before  it  was  ordained 
by  the  law  of  the  Church,  that  every  man  should 
pay  his  tithes  to  his  own  Church :  every  man  might 
have  paid  his  tithes  to  what  Church  he  would,  and 
might  one  year  have  given  it  to  one  Church,  and 

another 
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another  year  to  another,  or  have  granted  them 
to  one  Church  for  ever,  if  he  would.  And  like 
as  every  man  before  the  said  severing  of  parishes, 
might  have  given  his  tithes  to  what  Church  he 
would,  because  he  was  bound  to  no  Church  in 
certain :  so  may  they  do  now  that  have  lands  that 
lie  in  no  parish ;  for  they  be  at  liberty  to  assign 
diem  to  what  Church  they  will,  as  all  men  were 
before  the  said  law  made,  that  tithes  should  be 
pan!  to  the  proper  Church :"— afterwards,  he  says, 
•*  In  tbe  twenty-second  year  of  King  Edward  the 
Third,  in  die  Book  of  Assize  it  appeareth,  that  the 
King  granted  the  tithes  of  certain  asserts  that 
Were  newly  taken  out  of  the  Forest  of  Rock^  to 
a  provodt,  and  he  thereupon  brought  a  scire  facias 
against  divers  that  took  the  said  tithes,  returnable 
into  the  Chancery :  and  there  exception  was  taken 
diat  the  suit  pertained  to  the  Spiritual  Court,  and 
sot  to  the  Chancery ;  and  it  was  answered  again, 
that  that  was  to  be  understood  where  the  suit  was^ 
taken  against  them  that  ought  to  pay  the  tithes, 
sid  not  where  it  was  brought  against  them  that 
were  wrongful  takers  of  the  tithes.  And  there- 
upon the  defendants  were  put  to  answer,  and 
pleaded  utit6  an  issue,  which  was  sent  drawn  into 
the  King^s  Benchj  to  be  tried  according  to  the 
lav,  and  there  the  defendants  made  default: 
whereupon  the  plaintiffs  prayed  execution.  And 
in  this  case  Thorpe  said,  *  That  the  old  law  hath 
been  alway,  that  the  king  should  assign  the  tithes 
where  he  would/  *•  Such,  then,  is  the  doctrine 
fbtftid  here— that  if  there  were  land  not  within  a 
parish,  the  owner  of  the- land  has  a  right  to  assign 
VOL.  VIII.  E  the 
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t±ie  tithes  as  he  chooses,  as  he  might  originally  at 
common  law.,  as  persons  have  imagined^  But  it 
seems  to  me,  that  the  authorities  which  I  have 
mentioned  before,  are  superior  to  the  authority  of 
the  *'  Doctor  and  Student;"  and  therefore  I  have 
drawn  that  conclusion  .which  I  have  stated.  Al- 
though I  do  not  think  it  at  all  necessary,  for  the 
determination  of  this  case^  that  I  should  have 
gone  into  the  question  so  far  aa  I  have  done  upon 
this  point,  yet  I  thought  I  dwed  it  to  the  counsel 
for^  the  defendant,  who  have  displayed  grqat  learn- 
ing throughout  the  argument,  to  say  thu$  much 
with  a  view  to  settle  the  Law.  In  this  particular 
case,  however,  we  must  remember  that  the  King 
had  the  freehold  of  all  these  lands ;  and  therefore, 
even  according  to  the  supposition  in  the  "  Doctor 
and  Student,"  he  might  assign  these  lands  as  he 
pleased ;  and  he  has  assigned  them,  as  Mr.  Attor^ 
ney-'General  says;  and  as  indeed  the  defendants 
say  also,  only  they  insist  on  an  assignment  to 
other  persons  than  the  Crown  lessees.  So  that 
taking  it  either  way,  according  to  the  doctrine 
laid  down  in  •the  "Doctor  and  Student,"  it  takes 
from  the  defendant  in  this  case  at  least  the  ad- 
vantage which  he  might  have  derived  under  other 
circumstances  from  the  proposition  urged  in  argu-- 
ment  on  his  behalf,  that  the  King  is  not  entitled 
to  the  tithes  of  lands  which  are  extra-parochial. 


If  then  we  have  established  that  the  tithes  were 
originally  in  the  King,  and,  by  originally,  I  mean 
when  these  tithes  arose,. that  is,  when  the  lands  in 

question  were  newly  recovered  from  the  sea,  or  from 
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the  water :  we  then  come  to  the  part  of  the  case 
which  raises  the  question,  whether  the  Crown  has 
granted  away  these  tithes  to  any  one  else  or  not? 
For  the  defendant,  it  is  said,  that  it  is  immaterial  to 
whom  they  have  been  granted ;  for,  if  granted  at 
all,  they  are  no  longer  in  the  Crown :  and  the  very 
statement  of  the  case,  supposing  the  observations 
I  have  made  upon  the  law,  taken  from  the**  Doc- 
tor and  Student,"  to  be  incorrect— the  very  state* 
mcnt  of  the  case,  which  I  am  about  to  make,  will 
sbev  that  that  cannot  apply  to  this  case ;  and  it 
till  shew  that  it  is  merely  a  matter  of  speculative 
fcseaichi  in  this  instance,  to  enquire  whether  the 
King  is  entitled  to  extra-parochial  tithes  or  not ; 
for  it  is  clear  that  he  was  entitled  to  these  tithes 
be}*ond  all  doubt.  Even  the  defendants  say,  that 
he  granted  them  to  their  predecessor  from  whence 
it  must  be  concluded,  that  they  admit  that  hi^ 
Majesty  was  entitled  to  them:  and  they  accord- 
ingly mainly  rely  upon  the  title  which  they  claim 
under  the  King,  namely,  the  grant  of  the  Crown. 
"Hey  surely  then  cannot  say  that  the  King  has 
never  exercised  any  act  of  ownership  over  these 
tithes,  and  that  he  could  not  grant  leases  of  them; 
Therefore,  taking  it  from  the  statement  of  this 
case,  on  one  side  or  the  other,  it  is  clear  that  his 
Majesty  was  seisied  of  these  tithes  at  the  time  of  the 
Restoration ;  and  that  at  once  equally  puts  an  end 
to  any  difficulty  that  might  have  arisen  upon  the 
question,  whethe/  the  King  is  entitled  to  extra- 
parochial  tithes  or  not  ?  I  consider  however  that 
I  have  shewn  there  is  no  doubt  but  that  he  is 
entitled  to  them,  and  that  he  may  deal  with  them 
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as  owner,  as  an  ecclesiastical  person  may,  because 
he  is  persona  mixta. 

[His  Lordship  then,  with  great  minuteness  and 
particularity,  went  through  the  whole  of  the 
documentary  evidence,  consisting  principally  of 
grants,  from  the  Crown  of  the  lands  in  question, 
and  of  leases  of  the  tithes  by  the  Crown  from 
time  to  time,  and  a  decree  of  this  Court  {Easter 
Term  1714)  of  an  account  of  the  tithes  in  favor 
of  a  Crown  lessee,  founded  upon  the  lease :  all  of 
which,  he  observed,  being  in  effect  a  continued 
exercise  of  ownership  on  the  part  of  the  Crown, 
and  not  contested  by  any  one,  afforded  the  strong"- 
est  evidence  that  the  tithes  were  not  intended  to 
pass,  and  did  not  pass  by  virtue  of  the  grant  of 
the  land  to  Lord  Torrington;  aud  that  throughout 
the  whole  tenor  of  that  grant,  there  was  nothing 
which  could  be  taken  to  relate  to  any  thing  but 
the  land  itself] 

Then  (continued  his  Lordship)  a  question  arises 
upon  the  construction  of  this  grant  to  Lord  7br- 
rington  :  and  in  opposition  to  the  case,  as  I  have 
stated  it,  on  the  part  of  the  Crown,  fortified  as  it 
is  by  the  usage,  the  granting  of  the  leases,  and 
the  establishment  of  the  lessee's  right  under  them 
in  a  suit  in  Equity  against  persons  claiming  under 
this  very  grant,  it  requires  a  very  strong  case 
indeed  to  shew  that  the  tithes  passed  from  the 
Crown  to  any  person  by  any  other  mode  than  under 
those  leases*  This  grant  is  certainly  however  a 
very  important  document.    It  was  made  on  the 
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14th  of  May^  I69O,  which  was  in  the  second  year 
of  the  reign  of  King  IVilliam  and  Queen  Mary. 
Before  I  enter  more  minutely  upon  the  question 
of  its  construction  and  operation,  I  will  first  ob- 
serve, that  with  respect  to  the  words  used  in  the 
introductory  part  of  it,  namely,  **  Our  will  and 
pleasure  is  and  we  do  hereby  of  our  more  abun- 
dant grace  certain  knowledge  and  mere  motion"— 
that  there  is  no  doubt,  and  so  far  I  entirely  concur 
with  the  observation  of  the  counsel  for  the  de- 
fendants, that  they  have  a  virtue  inherent  in  them^ 
which  gives,  in  some  respects,  to  grants  of  the 
Crown,  a  more  favorable  latitude  of  construction 
in  behalf  of  the  grantee  than  would  have  place, 
if  those  words  were  absent ;  and  I  have  no  diffi- 
culty in  construing  this  grant  of  the  Crown,  in 
the  present  case,  as  I  would  a  common  convers- 
ance between  man  and  man.  At  the  same  time, 
however,  I  must  observe,  that  I  consider  there 
is  a  diflference  even  where  those  words  are  used ; 
although  I  do  not  at  present  mention  that  so 
much  as  being  applicable  to  this  case,  as  to  pre- 
vent any  future  misconstruction  of  the  opinion 
which  I  am  delivering;  therefore  1  repeat,  that  I 
hold  there  is  certainly  a  difference  between  a  grant 
of  the  Crown  even  with  those  words,  and  a  grant 
made  between  subjects.* 

> 
The  Crown,  by  this  instrument,  grants  to  Lord 

Torrington  all  these  parcels  of  lands  (describ- 
ing them  particularly),  being  part  of  the  Great 
l^tl   called   Peterborough    or    Bedford  Levels 
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which  said  premises  (it  recites)  were  by  indenture 
of  the  late  Queen,  and  her  then  trustees,  bear- 
ing  date  the  6th  of  November,  1688,  demised  to 
Lord  Viscount  Castleton,  for  the  term  of  twenty- 
one  years,  at  the  yearly  rent  of  323/.  8^.  9d.  Then, 
after  specifying  other  parts  of  the  premises  and 
former  leases  and  grants  of  them,  it  has  first  these 
general  words,  **  and  alsp  all  and  singular  other 
grounds,  lands,  tenements,  and  hereditaments,  par- 

'cel  of  the  10,000  acres  in  Peterborough  Levels — 
Those  well-known  words  could  not,  as  I  conceive, 
per  je,  pass  tithes,  which  no  doubt  are  a  parti- 
cular species  of  property ;  for  they  do  not  belong, 
Hor  are  they  appurtenant  to  land :  they  ^re  colla- 
teral to  the  land,  and  are  quite  distinct  from  it. 
So  far  therefore  we  see  clearly  that  nothing  was 
granted  here  but  that  which  had  been  granted  to 
the  Duke  of  Vork,  and  by  him  when  he  became 
King  to  his  Queen,  without  any  reference  what- 
ever to  tithes — '*  which  in  and  by  the  said  re- 
cited letters-patent  of  our  said  Royal  Uncle  King 
Charles  the  Second,  were  granted  or  mentioned, 
or  intended  to  be  granted  to  the  said  late  King 
James  the  Second,  wheif he  was  Duke  of  Yorky^ 
and  so  on.  It  is  likewise  clear  that  those  lands 
were  of  the  yearly  value  of  3000/.  [His  Lord- 
ship then  read  the  general  words,  as  in  p.  45,  ante^ 

^  and  various  other  parts  of  the  grant,  making  oc- 
casional comments  on  the  tenor  6f  the  language 
of  the  instrument,  tl^e  substance  of  which  was, 
that  th^re  was  nothing  from  which  it  coutd  be 
collected  that  any  conveyance  of  the  tithes  to  the. 
grantee  was  intended,  every  part  of  it  appearing 

to 
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to  be  applicable  to  land  only ;  and  he  observed 
particularly  on  the  fact,  that  th^  tithes  were  in 
lease  when  the  grant  was  made,  and  new  leases 
were  granted  as  often  as  they  reverted.]  . 
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Now,  I  confess  (continued  his  Lordship),  when 
I  read  this  grant  through,  I  found  it  utterly  impos- 
sible to  persuade  myself  that  it  was  intended  to 
pass  the  tithes  in  question  under  these  words,— 
"  all  gardens  and  orchards  wastes  tithes  oblations 
"  obventions  waters  and  water-coursesV*  and  so 
on.  I  consider  them  as  il^eant  to  carry  the  ap- 
purtenances of  the  land,  though  very  inaccurately 
osed  for  that  purpose  certainly.  [His  Lordship 
had  observed,  in  the  course  <>f  the  argument,  that  1 
the  words  *'  oblations  and  obventions"  being  also 
used  in  the  same  place,  amongst  the  general  words, 
in  a  grant  of  extra-parochial  lands,  shewed  that 
the  whole  must  have  been  introduced  by  inadvert- 
ence, or  at  least  without  any  intention  to  pass  the 
tithes.]t  We  can  only  therefore,  as  it  seems  to  me, 
understand  that  the  grant  applies  itself  entirely 
and  solely  to  the  land,  notwithstanding  the  in- 
troduction of  the  word  **  tithes.'*  It  describes 
the  10,000  acres  ilehich  Wfere  granted  to  the  Duke 
of  Vorky  4nd  afterwards  by  him  to  his  Queen — 
it  represents  the  value  to  be  3000/.  a  year,  which 
is  die  value  of  the  yearly  rent,  all  obviously  re- 
lating to  the  lands ;  and  the  language  throughout 
inconsistent  with  any   idea  that    tithes  were 
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par?  of  the  object  of  the  grant,  or  that  they  were 
intended  to  be  passed  by  the  word  "tithes:"  the 
grant  expresses  reversions  in  general  terms;  but 
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those  were  reversions  in  the  land ;  and  not  one 
word  is  said  as  to  any  reversionary  interest  in 
the  tithes,  which  were  undoubtedly  then  in  re- 
version. Now  if,  in  addition  to  all  this,  we  con- 
sider that  so  soon  after  this  grant  was  made,  a 
successful  suit  was  instituted  by  Sir  John  Shaw 
the  lessee  of  the  tithes,  against  the  occupiers  of 
the  lands,  it  seems  to  me  to  be  very  difficult  indeed 
to  suppose  that  the  tithes  were  intended  or  consi- 
dered to  be  passed.  When  we  consider  the  defence, 
•and  the  result  of  that  suit — every  thing  belonging 
to  it  shewS)  that  in  the  minds  of  the  parties  most 
interested  there  was  a  conviction,  that  the  tithes 
had  not  passed,  but  were  the  property  of  the 
Crown  in  reversion,  although  in  the  hands  of  the 
lessee  at  that  moment.  I  cannot  help  regarding 
the  result  of  that  suit  as  a  kind  of  contemporary 
judicial  construction  of  the  grant,  supposing  that 
construction  to  be  more  difficult  ^an  it  really  is ; 
and  I  cannot,  with  the  evidence  I  have  before  me 
(if  there  be  any  other  I  cannot  act  upon  it),  hesi- 
tate to  pronounce,  that  in  my  opinion  the  title  of 
the  Crown  to  the  tithes  of  these  extra-parochial 
lands  was  perfect  down  to  the  expiration  of  Sir 
John  Shatvs  lease ;  for  so  it  appears  to  me  to  have 
been,  beyond  all  doubt. 


Here  arises  the  question  whether  the  reversion 
passed,  the  tithes  being  in  the  Crown  at  the  time 
of  the  grant  to  Lord  Torrington.  We  ought  to 
observe,  that  there  is  no  suggestion  of  any  tithes 
being  received  or  abandoned  by  Lord  Torrington 
before  the  present  suit.  The  tithes  after  the  ex- 
piration 
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piration  of  Sir  John  Shaw*6  lease  reverted  to  the 
Crow^n :  and  it  should  be  always  remeiribered  that 
when  die  grant  was  first  made  to  Lord  Tarring- 
ton^  the  tithes  were  under  lease  to  Berkley  and 
Gascoigne;  but  at  the  time  when  the  next  lease 
was  made,  the  tithes  were  actually  in  the  Crown. 
After  the  observations  I  have  made  respecting  the 
grant  to  Lord  Lincoln,  and  his  conduct  pending 
the  suit,  I  need  not  repeat  that  I  consider  it  very 
strong  evidence,  and,  in  the  absence  of  any  evi- 
dence to  oppose  it,  quite  conclusive  of  the  then 
acknowledged  right  of  the  Crown.  I  do  not 
mean  to  say,  tliat  if  there  was  any  other  evidence 
to  oppose  it,  it  might  not  be  answered;  but  tliere 
being  none  brought  before  me,  that  is  the  con* 
elusion  which  I  must  draw  in  the  present  case. 
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Then  it  is  said,  very  truly,  that  after  the  period 
when  Sir  John  Shaw  received  the  tithes,  in  1715, 
there  does  not  appear  any  evidence  of  the  Crown 
or  its  lessee  having  received  any  titlies,  or  any 
compensation  for  tithes ;  and  that  though  it  ap- 
pears that  the  Crown  had  been  in  the  habit  of 
exercising  ownership  with  regard  to  granting 
leases,  it  had  not  received  any  tithes.  There- 
fore it  is  said,  that  the  act  of  the  9th  Geo.  IIL, 
usually  called  the  Nullum  Tempus  Acty  bars  the  pre- 
sent claim.  That  act  is  the  only  bar  in  my  view 
of  the  case  which  can  be  fairly  proposed ;  for  if 
that  statute  had  not  passed,  it  is  perfectly  clear, 
from  all  that  I  have  stated,  that  there  could  have 
been  no  defence  against  this  suit  of  the  Crown. 
It  is  answered  by  the  Attorney-General,  that  the 

acts 
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acts  of  the  Crown  in  granting  leases,  the  last  of 
which  comes  down  to  1780,  amounts  to  a  sufficient 
demonstration  of  the  claim,  so  as  to  take  away  the 
effect  of  the  statute.     It  is  also  added,  that  the 
tithes  in  question  have  been  constantly  kept  in 
charge,  and' they  give  evidence  of  their  having  beep 
in  fact  kept  in  charge  during  all  the  time  referred 
to.     Now  whether  the  act  of  granting  leases  in 
the  way  in  which  the  Crown  granted  leases  here, 
would  keep  up  the  title  of  the  Crown  against  the 
operation  of  the  statute  from  1715, 1  have  not  been 
able  to  satisfy  myself.   I  think,  however,  adverting 
to  the  principle  of  law  upon  the  subject,  that  as 
that  part  of  the  statute  is  more  applicable  to  cases 
of  mere  concealment  than  to  any  other  object,  and 
that  it  therefore  does  not  apply  here.     However, 
it  appears  that  these  tithes  were,  besides,  actually 
in  charge :  and  if  so,   I  think  that  would,   under 
the  Act  of  Parliament,  prevent  the  right  of  the 
Crown  from  being  barred  by  its  operation.     Let 
us  inquire  what  the  act  means,  by  being  in  charge. 
In  the  3d  Institute^  189)  we  find  that  my  Lord 
Coke  says,  in  commenting  upon  the  words  of  the 
2 1st  James  I. — *  Or  that  the  same  have  been  duly 
in  charge  to  his  Majesty,  or  to  the  late  Queen 
Elizabeth,  within  the  space  of  three-score  years.' 
"  Duly  in  charge,  in  judgment  of  law,  is  the  roll 
of  the  pipe;  for  although  a  note  before  the  Au- 
ditor, or  any  other,   may  be  a  mean  to   bring  it 
in  question,  and  to  be  put  in  charge ;  yet  that  is 
not,  in  judgment  of  law,  said  to  be  duly  in  charge, 
unless  it  be  in  charge  in  the  pipe.     On  the  words 
'  Or  have  stood  insuper  of  record  within  the  said 
space  of  three-score  years,'  Lord  Coke  says,  "  It 

cannot 
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cannot  stand  insuper  unless  the  thing  in  question 
were  before  duly  in  charge."  That  was  the  con- 
struction which  he  put  upon  the  statute  of  21st 
James  I.  c.  2.  But  looking  into  the  statute  in 
question,  the  9th  o^  Geo.  IIL  (c.  16,  s.  2.)  we 
find  there  are  these  words  introduced,  expressly, 
I  suppose,  for  the  purpose  of  altering  the  law  as 
it  formerly  stood—**'  Provided  always,  and  be  it 
enacted,  that  where  the  rents  revenues  issues  or 
profits  of  any  manors  lands  tenements  tithes  or 
hereditaments  are  or  shall  be  in  diarge  by  to 
or  with  any  Auditor  or  Auditors,  or  other  proper 
officer  or  officers  of  the  Revenue,  such  rents  re* 
venues  issues  and  profits  shall  be  held  deemed, 
and  taken  to  be  duly  in  charge,  within  the  mean- 
ing and  intent  of  this  act,  any  usage  or  custorp 
to  the  contrary  notwithstanding." — The  evidence 
here  is,  that  the  tithes  were  in  charge  with  the 
Auditors  during  all  the  time  referred  to,  and  that 
brings  us  down  to  the  present  moment.  Then  if 
the  Crown  had  the  tithes  at  the  Restoration,  and 
never  granted  them  to  Lord  Torritigton^  the  de- 
fendants are  not  entitled  to  them,  but  the  Crown 
clearly  is ;  for  we  find  it  exercising  a  most  decisive 
act  of  ownership  over  them,  of  which  there  can  be 
no  doubt :  and,  if  the  Crown  have  been  granting 
leases  from  time  to  time,  or  if  the  tithes  have 
been  kept  in  charge  with  the  Auditor,  according 
to  the  requisition  of  the  act  of  9  Geo.  IIL  j  unless 
the  defendant  can  shew  that  they  were  granted  to 
Lord  TorringtoTiy  he  can  have  no  defence  here. 
Now  being  of  opinion,  that  he  can  not  make 
a  defence  under  the  grant  to  Lord  Torrington, 
1  miist  therefore  give  a  decree  against  such  of 

the 
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the  present  defendants  as  are  called  upon  for  the 
account. 

The  last  clause  of  the  act  was  very  much  pressed 
upon  us,  as  connected  with  the  preceding  clause, 
.to  shew  that  the  putting  in  charge  in  this  case 
was  insufficient ;  but  I  think  it  is  only  necessary 
to  read  them  together;  to  shew  that  they  have  no 
connection  with  each  other.  [His  Lordship  read 
the  clauses.]  It  seems  to  me,  on  reading  both 
the  sections  very  carefullj-,  that  this  last  section 
was  introduced  as  applicable  solely  to  cases  of 
concealment,  which  is  not  the  case  here.  There- 
fore,  I  am  of  opinion,  that  this  accounting  be* 
fore  the  Auditor  is  a  sufficient  standing  insuper 
for  the  purposes  of  supporting  this  suit. 

A  case  was  cited,  and  much  relied  upon  on  the 

part  of  the  Crown,  said  to  have  been  decided  in  the 

county  of  Northampton^*  and  which  was  pressed 

y  upon 

^  The  Attornet-Genbral  v.  Maxwell  and  others. 


Juiff  21. 


Northampton  Summer 


',  1814. 


/AniA^i  /^^  Owam  Graham,  £crrott. 

If  the  Andi«  THE  qaestion  tried  under  this  information  at  the  above 
returns  to  the  Assizes,  before  Mr.  Baron  Graham  and  a  Special  Jary,  was 
office  of  Com-   shortly,  whether  the  Crown  was  entitled  to  the  tithes  aris- 

MidttiDg'the  ^''^  ^P^*^  ^^  common  and  waste  lands  of  the  Bimmgh  Fea — 
pnblie  ac-  a  part  of  what  is  called  the  Bedford  Level — ^the  Commis- 
ra^^nd  o^er  *'®^®^*»  appointed  under  the  act  for  enclosing  the  Few, 
profits  of         having  determined  that  the  Crown  was  not  entiUed  to  the 

lands  &c.  tithes. 

fonningpartof  r^ 

the  Crown  re- 
venue, those 

returns  constitute  a  putting  in  charge  within  the  meaning  of  the  9  Geo.  III.  c.  16,  so  as 
to  save  the  right  of  the  Crown  froin  the  operation  of  that  act ;  although  for  more  ikon 
sixty  years  the  Auditors  have  received  nothing  in  respect  of  such  revenue,  and  although  the 
Crown  witkin  that  time,  ksve  not  instituted  any  suit  or  proceeding  to  recover  any  poft  qf  it. 
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upon  the  Court  as  an  authority  deciding  that 
point,  and  overthrowing  that  last  position  on 
which  this  defence  has  been  rested.  That  was 
certainly  a  Nisi  Prius  case,  and  there  is  not,  I 
admit,  the  same  respect  due  to  a  Nisi  Prius  deci- 
sicm,  as  to  a  judgment  in  Banc^  beyond  all  doubt« 
At  the  same  time,  it  is  a  decision,  and  one  which^ 
as  far  as  it  is  an  authority,  bears  directly  upon  this 
point ;  and  if  I  see  no  other  case  in  any  way  op* 
posing  it,  I  certainly  ought  to  treat  it  with  respect, 

at 
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The 

Attorn BT- 
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Eardlby 
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It  was  admitted,  that  the  lands  in  question  were  extra* 
pavaofaial,  and  the  only  disputed  point  was,  whether  the 
€fowq  had  not  been  barred  of  its  right  by  the  operation 
of  the  NmUum  Tempm  Aot:  and  that  depended,  as  waa 
adjBitted,  on  whether  the^e  tithes  had  been  duly  put  in 
cfaaige? 

Amongst  other  evidence  put  in  on  the  part  of  the  Crown, 
wen  sereral  leases  of  these  tithes  by  the  Crown,  reserving 
one-thifd  to  be  paid  into  the  hands  of  the  Receiver-Oe- 
decree  of  this  Court  in  1714,  in  favoar  of  Sir  fokn 
%  the  lessee  of  the  Crown  of  the  tithes  of  the  lands 
io  ifuestion,  ordering  an  account  of  the  tithes.  A  witness 
ftt>in  the  Auditor's  OfBce  produced  numerous  accounts  from 
the  custody  of  the  oflBce,  purporting  to  be  the  accounts  of 
▼arious  auditors*  against  the  Receiver-General :  and  he  stated, 
that  that  was  the  mode  in  which  the  revenues  of  the  Crown 
were  kept  in  charge.  In  the  earlier  series  only  of  those  ac- 
couta,  which  commenced  in  1716,  was  there  any  actual  receipt 
reCamed  in  respect  of  these  tithes;  and  from  that  time  till 
1716L  All  the  later  accounts,  continuing  down  to  1812,  were 
retomed  WU. 

To 

• 

*  Mr.  HewUHj  who  was  examined,  stated,  that  in  all  such  cases,  it 
was  Qsnal  for  tbe  officer  rendering  the  accqnnt,  to  set  down  all  the 
iteflM  of  which  it  was  composed,  whether  any  thing  had  been  received 
<»r  not :  where  any  snm  had  been  received,  it  was  returned  accordingly  ; 
vbeic  none,  tlie  officer,  retnmcd  ^  Nil,** 
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at  least,  under  any  circumstances :  and  perhaps,  iff 
this  case,  I  may  go  further  and  say,  I  ought  to 
treat  it  with  particular  respect;  for  without  know* 
ing  more  of  the  circumstances  of  that  case  than 
I  know  at  present,  it  derives  great  weight  from 
some  of  those  of  which  I  have  been  informed; 
I  mean  no  compliment  when  I  say  this,  but  un- 
derstanding that  Mr.  Serjeant  Lens  was  of  Coun- 
sel  in  the  qause,  and  that  he  objected  at  the 
trial  to  the  evidence  of  the  putting  in  charge, 

as 


To  all  those  later  aodovnts.  Zest,  Serjeant,  objeoted  t&at 

they  were  mere  ex*  parte  recitals  by  third   persons,  who 

were  not  bound  bj  their  contents,  and  therefore  could  not 

be  admitted  as  evidence  to  bind  others,  in  regard  of  the 

matters  to  which  they  related:  and  he  contended,  that  their 

being  enrolled  in  the  office,  could  not,  even  in  the  case  of 

the  King,  make  them  a  record  for  such  a  purpose,  for  what 

other  purpose  soerer,  such  as  that  of  history  for  instance, 

they  might  be  considered  as  recortls — that  in  point  of  fact, 

the  very  return  of  nU  was,  if  evidence  of  any  thing,  evi-' 

denee  that  these  lands  were  not  kept  in  charge,  for  upon 

such  returns,  no  one  could  be  called  on  to  account.    He 

also  submitted,  that  if  such  returns  by  the  Auditors  were 

allowed  to  be  binding  to  a  certain  extent,  they  were,  at  most, 

by  the  terms  of  the  statute,  only  a  first  step  towards  a 

putting  in  charge;   for,  by  the  lOth  section  of  the  statute, 

it  is  enacted  thai,  "  no   putting  in  charge,  not*  standing 

insuper,  nor  taking  or  answering  the  farm  rents  (&c.)  of  any 

lands  (^c.)  out  of  charge,  shall  be  deemed  a  putting  in 

charge  (&c.)  unUii  thereupon,  such  lands  (&c.)  have  been, 

or  shall  be,  upon  some  information  or  suit  on  hehalf  of  his 

Majesty,  upon  a  lawful  verdict  given  or  demurrer  adjudged, 

or  upon  a  hearing  ordered  or  decreed  for  his  Majesty,  within 

the  space  of  sixty  years  before''  [the  commencement  of  any 

iSnch  proceeding.]    In  the  present  instance,  there  had  been 

no  such  proceeding  since  the  suit  in  1714  to  the  present 

time :  and  to  have  protected  and  preserved  the  right  of  the 

Crown,  some  suit  should  have  been  instituted  upon  one  of 

the  returns  of  nil,  within  the  time  prescribed  by  the  statute 

of 
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as  being  insufficient  to  support  the  claim  of  the      1890. 
Crown  against  the  statute— that  the  opinion  of     ^^ 
the   leanied    Judge    who    tried    the   cause   Was   ^^^2"^^^' 
against  him   upon  that  point — that  the  verdict,        ^^^ 
in  consequence,  went  against  him — and  that  he    Ea»i>i.b¥ 
ultimately  submitted  to  that  verdict;   I  hope  I 
shall  be  excused  for  saying,  that  I  consider  the 
acquiescence  of  so  learned  a  person  in  that  judg- 
ment and  tliat  verdict,  as  affording  a  very  consi- 
derable sanction  to  it;  and  I  am  very  glad  to 

avail 


of  fimiUtions,  for  such  it  was.  Therefore  he  urged,  first,  to 
the  Court,  that  ia  point  of  law,  and  afterwarda,  to  the  juryi 
that,  in  point  of  fact,  there  had  not  been  any  snch  patting 
in  charge  of  the  lands  in  question,  as  to  the  tithes,  ay  would 
entitle  the  Crown,  notwithstanding  the  statute,  now  to  recover 
against  the  defendant  in  the  present  information. 

Clafkef  for  the  AtUnmeif^OeneraU  contended,  on  the  other 
hand,  that  there  had  been  such  a  putting  in  charge  of  the 
snbject-raatter  of  the  present  claim,  as  sayed  the  King's 
right  from  the  operation  of  the  Act  of  Parliament  By  ih» 
terms  of  the  statute,  the  Crown  was  only  barred  where  his 
Majesty  shall  not,  within  sixty  years,  have  receiTed  the 
rents  and  profits  of  the  land,  &a  claimed,  or  unless  the 
same  shall  have  been  duly  in  charge  to  the  Crown,  or  shall 
have  stood  insuper  of  record  within  that  time — the  act  contem- 
plating a  twofold  means  of  protecting  the  right  of  the  King, 
either  of  which  would  b§  sufficient  for  that  purpose.  There* 
ibre,  he  submitted,  the  return  of  nil  by  the  Auditors,  was 
a  keeping  in  charge,  as  contra-'distinguished  from  receiving 
the  rents  and  profits,  meaning,  not  that  nothing  was  payable, 
(in  which  case  there  would  have  been  no  return),  but  that 
nothing  bad  been  paid  by  the  lessees  of  the  tithes  of  the 
Bet^ord  Level  to  the  Crown  through  the*  Receiver-General, 
iu  respect  of  those  tithes.  He  submitted,  that  the  object  of 
so  requiring  the  subject-matters  of  the  revenue  to  be  kept  ia 
charge  where  not  paid,  was,  that  there  might  be  a  public 
record  of  such  charges,  where  they  might  be  found  by  all  men 
10  order  to  prevent  concealments  and  to  quiet  possessions; 

and 
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avail  myself  of  the  opinion  of  the  learned  Judge 
who  tried  that  cause,  and  the  submission  to  that 
opinion  by  my  Brother  Lens,  in  forming  my  own 
judgment  now  upon  the  same  subject. 

I  must  therefore  decree  against  all  the  proper 
parties,  according  to  the  prayer  of  the  bill. 


As  to  Lord  Eardley^  I  do  not  know  of  any 
instance  of  the  Court  calling  upon  an  individual, 

under 


and  therefore  tbey  were  so  enrolled  in  the  Auditor's  Office ; 
bat  if  no  retarn'shonld  be  found  there  for  sixty  years,  the  sta* 
tnte  then,  and  then  only,  would  operate  as  a  bar  to  the  claim 
of  the  Crown,  and  those  claiming  under  it  by  letters  patentf 
or  grants  of  concealments,  or  otherwise. 

Graham,  Baron,  (having  admitted  the  evidence,  notwith- 
standing the  objection  of  the  defendants'  counsel)  directed 
the  Jury,  that  Uie  title  of  the  Crown  had  been  unobjection- 
ably  proved  up  to  1716,  and  that  the  only  remaining  ques- 
tion in  the  cause  was,  whether — as  the  Crown  had  not,  for 
more  than  sixty  years,  attempted  to  enforce  the  payment  of 
the  rent  for  the  tithes  of  the  lands  comprised  in  the  informa- 
tion from  the  lessee;  nor  had,  for  so  long  a  time,  as  that 
during  which  the  Auditors  had,  in  the  accounts  of  the  Re-^ 
ceiver-General,  to  whom  it  should  have  been  paid,  returned 
nilf  instituted  any  proceedings — such  alleged  laches  had 
the  effect  of  barring  the  right  of  the  Crown,  by  virtue  of 
the  Nullum  Tempus  Acts.  His  Lordship,  -  adverting  to  the 
argument  founded  on  that  retum^that  it  was  a  virtual  re- 
nunciation of  the  right  of  the  Crown — declared  it  to  be  his 
opinion  that  it  was  not :  that  the  Crown  could  not  be  injured 
by  the  neglect  of  its  lessee ;  and  that,  most  probably,  the 
very  reason  for  recording  the  returns  of  nil,  was  to  protect 
the  Crown  from  the  effect  of  continued  non-payment,  whe- 
ther it  were  the  result  of  indulgence  or  of  any  other  cause. 

Then,  (observed  his  Lordship)  the  question  arises,  whe- 
ther the  enrolling  such  returns  in  the  Auditor's  Office,  is 

a  putting 
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under  the  same  circumstances,  to  account.  He 
admits,  it  is  true,  that  he  occupied  part  of  the 
lands  on  which  there  was  a  decoy;  but  I  am  not 
aware  that  wild  ducks  have  ever  been  held  to  be 
titfaeable« 

D£CB££. 

That  the  defendant,  Lord  Eardley^  go  with- 
out day,  as  to  the  claim  for  tithes  against 
him  in  the  information  mentioned. 

a  pnUiiig  in  charge  within  the  meaning  of  the  9th  Geo.  III. 

Upon  that  anbject— after  describing  the  natore  and  effect  of 

the  mode  in  which  that  had  been  done  in  the  present  case, 

and  applying  to  it  the  language  and  requisitions  of  the  act 

of  Parliament,  in  that  respect,  in  detail,   with  great  par- 

ticnlarity  and  minuteness  (the  object  and  history  of  which, 

he  appears  to  hare  elaborately  and  carefully  explained)— the 

learned  Judge  pointed  out,  in  what  the  benefits  of  that  statute 

consisted,  as  it  regarded  the  interest  of  the  subject  on  one 

hand,  and  the  right  of  the  Crown  on  the  other :  both  of  which 

(he  stated  in  effect)  would  be  best  preserved  by  the  course 

which  had  been  proved  to  have  been  pursued  by  the  officers 

of  the  Crown  in   this  case;  for  by  so  giving  publicity  to  the 

King's  claim,  his  Majesty's  tfUe  to  the  subject-matter  might 

be  saved :  whiUt  the  subject's  right  to  quiet  posMssion  and  to 

a  fidr  and  fiiU  knowledge  of  his  liabiliUes  would  no|  be  dis- 

titrbed  by  being  rendered  possibly  subject  to  latent  claims 

long  become  dormant  by  negligence  and  laches.* 

Such  was,  in  substance,  the  doctrine  comprised  in  the 
]<^ned  Baron's  charge  to  the  Jury,  who,  consonantiy  with 
his  Lordship's  directions,  found  a 

Verdict  for  the  Crown. 

•  Mr.  Bsjpoii  GniAam'8  charge  to  the  jury,  in  explanation  and  elnci- 
datfton  of  the  law^  was  of  conne  considerably  more  diffuse ;  (as  appears 
frail  ^  short-hand  writer's  notes  of  it,  with  which  the  reporter  has 
been  furnished  by  the  courtesy  of  the  Solicitors  of  Woods  and  Forests) 
IMU  be  has  used  the  freedom  of  giving,  thus  shortly,  the  effect  of  what  is 
represented  to  have  been  said  by  the  learned  Judge  at  Nisi  Prius,  as  he 
baa  done  m  the  detatt  of  the  arguments,  for  the  sake  of  curtailing  as 
■MCb  as  peeatble^  consistently  with  presenting  an  entire  view  of  it,  a 
necessarily  of  so  great  length. 

VOL,  vax.  F  Refer 
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Refer  it  to  the  Deputy  Remembrancer,  to  tal^e 
an  account  of  the  tithes  claimed  by  the 
information  against  the  other  defendants, 
from  six  years  prior  to  filing  the  informa- 
tion,  as  to  those  persons  who  became  occu* 
piers  prior  to  that  period:  and  as  to  the 
other  persons  from  the  time  when  they  re- 
spectively became  occupiers,  to  be  paid  by 
the  defendants — with  the  usual  reference 
.  as  to  the  executors  &c. — and  with  all  usual 
directions. 
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EXCHEQUER  CHAMBER. 


HILARY  TERM, 

60  6bo.  III.  ud  1  6bo.  IV. 
GRAY'S  INN  HALL. 

In  the  early  part  of  this  Term  occurred  a  De- 
mise of  the  Crown  by  the  death  of  His  Majesty 
George  the  III.,  which  happened  on  the  20th 
day  oi  January t  after  he  had  entered  upon  the 
sixtieth  year  of  his  reign. 

Bexerat nobis,  quo  joatior  alter 

Uto  pietate  fait;  nee  bello  major  et  armis. 

His  present  Majesty  King  George  the  lY.  imme^ 
diately  succeeded  to  the  Crown  of  these  Realms, 
ind  was  proclaimed  on  the  following  Monday^ 
the  S  Ist  of  January. 

rS  MEMORANDA: 


84  CASES    IN   THE    EXCHEQUER, 

1820. 

MEMORANDA : 

THE  several  patents  of  precedency  which  had 
been  granted  to  counsel  by  the  late  King,  be- 
coming void  on  the  death  of  his  Majesty,  such 
Barristers  as  then  enjoyed  that  distinction  now 
retired  behind  the  B^r. 

In  this  Term  the  degree  of  the  coif  was  con- 
ferred upon  Thomas  Peake^  of  Lincoln's  Inn^  Esq. 
Barrister  at  Law,  who  distributed  as  Serjeant  the 
customary  presents  of  rings.  His  were  inscribed 
with  the  motto  ^^  JEquA  LegeP 


The  folloxving  Jiules  were  made  by  the  Courts  to 
take  Effect  from  the  End  of  this  Term. 


REGULiE  GENERALES. 

HILARY  TERM,   60  Geo.  III.  and  1  Geo.  IV. 

^wM*/hil°e  ^^  ^^  ordered  that,  in  all  cases,  wherein  the  plain- 
^"entiS^'to  *^^>  ^y  ^^  present  practice  of  the  Court,-  would 
sign  judgmeot  \^q  entitled  to  sign  judgment  for  want  of  a  plea, 
plea,  where     where  the  declaration  had  been  delivered  or  filed, 

the  declaratton 

had  bceo  deli-  and  noticc  thereof  given  four  days  exclusively 

Tered  or  nledy  ,^  -  t      r»    ^      rt^   '         •         i»ii 

and  notice     bcforc  the  cud  of  the  Term  m  which  the  process 

given  four  days 
cxdusi?eiy  be- 
fore the  end  of  the  Term,  in  which  the  process  was  returnable,  he  may  now  do  go  on 
giTiag  two  day's  notice  exclusively,  if  a  rule  to  plead  have  been  given.  ^ 

is 
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is  returnable,  the  plaintiiF  shall,  from  and  after  1820. 
the  first  day  of  next  Easter  Term  be  at  liberty 
to  sign  such  judgment,  provided  the  declaration 
be  delivered  or  filed,  and  notice  thereof  given  two 
days  exclusively  before  the  end  of  the  Term 
within  which  the  process  is  returnable,  a  rule  to 
plead  having  been  duly  entered. 


HILARY  TERM,  60  Geo.  IIL  and  1  Geo.  IV. 

Whereas,  by  the  practice  of  this  Court,  in-  ^^/^;" 
grossments  on  paper  of  declarations  and  other  pieadingi  must 

.  -  ,  now  be  cn- 

pleadings  have  not  been  required  to  be  made  by  grossed  on 
the  party  declaring  or  pleading ;  and  whereas  it  per,  and  en- 
is  expedient  to  alter  the  same :   Now,  it  is  hereby  book,  to  be 
ordered,  that  from  and  after  the  last  day  of  this  ficrofPieas:. 
Term,  ingrossments  on  paper  of  all  declarations 
and  other  pleadings  shall  be  duly  made  on  stamp, 
and  filed  or  delivered  by  the  parties  respectively 
declaring  or  pleading,  within  the  times  prescribed 
by  the  Rules  and  Orders  of  this  Court  for  filing 
and  delivering  declarations  or  other   pleadings 
respectively:   and  it  is   further   ordered,  that  a 
book  be  kept  in  the  Office  of  Fleas,  wherein  en- 
tries shall  be  made  of  declarations  so  filed.^ 


Vide  Smiih  v.  Bulkdey^  ante,  vol.  ii.  p.  114. 


Ward 
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1820. 


Monday,  WaRD   V.  BOTTALIN. 

In  the  Exchi'  IN  this  case  the  bill  was  filed  for  an  account-^-^ 

fuir  tlie  report         ,  •    .  .  •        i         i    /*      i  /• 

of  the  officer  aiid  an  injunction  to  restrain  the  deiendant  irom 
that  an  answer  proceeding  in  an  action  at  law.  The  answer  hav- 
mnif^be  cow"  '  ing  bccn  referred  to  the  Master  for  impertinence, 
"CoiBrto/mG-    he  reported  it  to  be  in  some* respects  impertinent, 

lion  for  that  • 

purpose. 

If  the  dc-  ^^  *^^  Sittings  after  MichaelmasTerm^  Barber^ 
tV^txce^^^  on  the  part  of  the  plaintiff,  obtained  an  order  for 
mwt^ntmoTe  Confirming  that  report,  and  for  expunginjg  thf 
for  km  to  do  impertinent  matter. 

so*  *^ 

BjOth   mo-  r^       •  /»  1  n 

tioDs  must  be  On  the  samc  day  Collinsotij  for  the  defendant, 
tice,  and  or-  movcd  for  and  obtained  an  order  for  leave  to  file 
without  will  exceptions  to  the  Deputy  Remembrancer's  report, 
irregularity.*^'  Mutual   noticcs  Were  afterwards  given  by  each 

party  to  discharge  the  order  which  had  been  ob- 
tained by  the  other,  on  the  same  ground  of  ob- 
jection :  which  was,  that  both  had  been  obtained 
absolutely  m  the  first  instance  without  notice;  and 
the  two  motions  were  now  brought  on  together. 

Barber  submitted,  that,  according  to  the  prac- 
tice of  the  Court  of  Chancery,  his  motion  was 
one  of  course,  and  that,  having  been  granted, 
the  defendant's  subsequent  order  was  therefore 
ja  nullity. 


Collifisoti, 


War© 

BOfTALIII. 


BILART   TCRliti   60  GEO.  III.   AND    1  GEO.  IV.  87 

Cotlinsonf  on  the  other  hand,  contended,  that  isao. 
by  the  practice  of  this  Court,  the  order  obtained 
by  the  plaintiff,  having  been  moved  for  without 
notice,  it  was  therefore  irregular,  and  ought  to 
be  discharged ;  and  that  for  the  same  reason  the 
order  which  he  had  obtained  was  regular,  and  not 
affected  by  the  preceding  irregular  order.  He 
adverted  to  a  case  in  Fowler's  Practice  {n%  in 
support  of  that  doctrine  (admitting  the  practice 
to  be  different  in  the  Court  of  Chancery,  where 
the  Master  certifies  the  impertinence,  whereas 
here  he  reports  it) ;  and  he  also  referred  to  a  re- 
cent case  of  Donison  v.  Curry ^^  where  the  Court 
held,  that  notice  of  such  a  motioii  was*  neces- 
sary. 

The  Court  ordered  a  reference  to  the  officer  to 
enquire  of,  and  report  the  practice ;  and  the  De- 
puty Remembrancer  accordingly  thereupon  cer- 


•  DoNTsoN  tu  Curry. 
Michaelmas  Term,  1819. 
In  fliifl  case  the  answer  had  been  referred  for  impertinence,  Costs  of  the 
and  reported  to  be  impertinent,  and  the  plaintiff  had  obtained  ^-^^^^^^  ^ 
mpon,  notice  of  the  motion,  an  order  confirming  the  report,  and   the  Master's 

referring  it  back  to  the  Deputy  Remembrancer  to  expunge  report  that  an 

-■_     •        .•  •  -       ««  -  answpr  was 

the  mipertinence  and  tax  the  costs.  impertinent, 

allowed  on  tax* 

A  question  arose  «poB  taxatioB  of  the  plaintiff's  costs,  ^^'cauM  it^is  a 
wheth^  a  notice  of  the  motion  was  or  not  necessary?    The   necestsary  part 
defendant  contending  that  it  was  not;  and  that  therefore  it  ^^^^^'^ 
xnight  not  to  be  allowed  in  costs.    The  Deputy  Remembrancer 
was  specially  attended  upon  the  point;  and  he  decided  that 
the  notice  was  necessary;  and  therefore  allowed  the  costs/ 

(fl)  Maylor  v.  Hanhey,  t  Fowl.  H. 

tificci, 
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1890.  tified,  that  he  had  been  attended  by  the.respec- 
^y^^  tive  clerks  in  Court  and  solicitors  of  the  parties^ 
V.  as  to  the  mode  in  which  the  orders  had  been  ob« 
tained :  and  he  found  in  respect  to  the  first  order^ 
that  although  obtained  on  motion  in  open  Court,  it 
had  been  moved  for  without  notice :  and  as  to  the 
other,  that  it  had  been  obtained  also  without 
notice,  but  not  in  open  Court,  having  been  drawn 
up  and  entered  from  a  minute,  made  upon  pro- 
duction of  the  signature  of  counsel  :  and  he 
therefore  found  that  both  the  orders  had  *been 
irregularly  obtained,  which  he  submitted  to  the 
Court. 

The  Court  afterwards  (10th  May)  discharged 
both  the  orders  without  costs,  ordering  the  ex*^ 
pence  of  the  report  to  be  equally  borne  by  both 
parties. 


The  defendant  then  moved  on  notice  for  leave 
to  file  exceptions  to  the  report  of  impertinence, 
which  not  being  opposed  was  granted. 


The 
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1820. 


The  Attorney-General  r.  Theakstone  and     Wednnd^^ 

another.  wv^ 

[On  a  Seizure  of  a  Vessel  called  the  James.^ 
A  VERDICT  having  been  found  for  the  Crown  The  g«««  «• 

^  sufficient  evi- 

on  the  trial  of  this  information  at  the  Sittinsfs  ^^f  ^^ » 

.  ^     ProdaiBattoB 

after  last  Trinity  Teriyii  sMued  under 

an  Order  in 
Council:— lie^ 

Jcrvis,  in  the  course  of  the  following  Michael-  paliUcact, 


mof  Term^  obtained  an  order  (upon  a  motion  for  ^awmuoA 
a  new  trial)  that  the  matter  should  stand  over,  a^d^^^w 
and  that  the  entering  up  of  the  judgment  should  before?cu^ 
in  the  mean  time  be  stayed  until  further  order.        fato^^  o^ 

The  information  was  filed  for  the  condemna- 
tion of  the  defendants'  vessel,  on  a  forfeiture 
under  the  33  Geo.  III.  c.  2,  s.  4,  for  having  on 
board,  whilst  loading  for  Pernambuco^  gunpow- 
der, an  article  at  that  time  prohibited,^  by  Pro- 
clamation under  an  Order  in  Council,  to  be  ex- 
ported or  carried  coastwise. 

The  cause  having  been  called  .on  for  trial,  and 
the  case  stated  to  the  Jury,  the  Gazette  of  Tues^ 
dajfy  the  26th  May^  1818,  (wherein  the  Order  in 
Council  in  question  was  published)  was  put  in  and 
read,  upon  which 

Jervis  objected  that  it  was  usual  and  necessary 
to  prove  the  Order  in  Council,  by  production  of  the 

ori^^ifialj 
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1820-  original,  and  by  proof  of  the  hand-writing  of  the 

""^^^j^  Lords  of  Councily  stating,  that  in  a  great  many 

^w^aJ'  cases  of  impressing   seamen   (the  authority  for 

••  which  is  an  Order  in  Council  and  a  Proclamation) 

Tbeakstonk  ^    ^  ^ 

jmd  anotiier.  the  Original  order  had  always  been  produced. 

In  answer  to  that  objection  the  case  of  the 
King  V.  Holt\d)  was  cited,  in  which  the  Court 
'  of  King-s  Bench  decided  on  the  argument  of  that 
objection,  that  addresses  of  bodies  of  subjects . 
offering  their  loyalty  at  the  foot  of  the  Throne, 
and  received  by  the  King  in  his  public  capacity, 
became  acts  of  State,  and  as  such  acts  are  an- 
nounced to  the  public  in  ^^tGazettCj  ^^  Gazette 
is  an  authoritative  mean  of  proving  it,  as  it  is 
an  act  relating  to  the  King  and  the  State. 

The  Chief  Baron  however  observed,  that  to 
obviate  the  doubt  as  to  the  legality  of  the  mode 
of  proof,  he  would  rather  have  the  Order  in 
Council  itself  proved;  and  a  witness  from  the 
Council  Office  wa§  called  for  that  purpose.  He 
produced  the  original  draft  of  the  minute  of  the 
order,  which  he  stated  to  be  the  only  document  re* 
maining  in  the  office,  and  that  the  paper  wa&  consi- 
dered in  the  office  as  the  original  Order  in  Council* 
It  appeared  however  on  his  cross-examination, 
that  the  paper  produced  was  the  same  draft  that 
had  been  prepared  in  Octoberj  1817,  when  the 
previous  order  prohibiting  the  exportation  of  gun- 
powder was  made,  and  that  the  paper  was  again 

(a)  i>  T.  R.  436. 

used 


The 
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used  as  the  draft  of  the  further  order  for  the  same       1820. 
purpose^  in  Mat/ 1  18 1 8»  when  the  previous  order 
expired.      He  also  proved,  that  such  orders  are    MtonKET- 
not  sisrned  either  by  the  Prince  Reijent  or  the  _      ^' 
Clerk  of  the  Council  in  waiting  :^  and  that  the  name   wd  another. 
of  the  Clerk  is  only  attached  to  the  minute  of  the 
order,  for  the  purpose  of  shewing  that  he  was 
m  attendance  at  the  time  when  it  was  made.  That 
from  the  rough  draft  of  these  orders  diffetent  co* 
pies  are  issued  to  the  Commissioners  for  executing 
the  Office  of  Lord  High  Admiral,  the  Wardens 
of  the  Cinque  Ports,  and  other  officers  of  State- 
that  the  one  produced  was  the  original  and  only 
minute   of  the  order  deposited  in    the  Council 
Office,  and  that  no  entry  of  it  had  yet  been  made 
Iq  the  books. 

The  Chief  Baron  ultimately  told  the  Jury^  that 
he  had  thought  it  proper  for  the  present  to  over- 
rule the  point  made  by  the  defendants*  counsel, 
and  when  the  period  should  arrive  that  the  ques- 
tion could  b^  discussed,  the  defendants  would 
have  all  the  advantage  that  could  be  derived  from 
the  objection  which  had  been  taken,— that  there 
was  nothing  for  the  Jury  to  consider,— -and  under 
these  ciriuimstances  he  directed  them  to  find  a 
verdict  for  the  Crown,  which  was  accordingly 
done. 

The  claimants  having  afterwards  brought  ai| 
action  against  the  person  who -was  said  to  have 
put  the  gunpowder  on  board,  without  the  con- 
sent 
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1820.       sent  or  knowledge  of  the  claimants,  it  came  on 
to  be  tried  at  the  last  Lancaster  Assizes,  and  a 


TXi6 

Attormbt-    verdict  was  found  for  the  plaintiff  (the  present 

9.         defendants)  for  1500/.,  subject  to  the  opinion  of 

and  another.    Mr.  Baron  PFood  alid  Mr.  Justice  Bay  ley  ^  whether 

the  Gazette  was  legal  evidence  of  the  Order  in 

Council. 

JerviSf  in  the  course  of  last  Michaelmas  Term, 
moved  for  a  new  trial,  on  the  ground  of  the  ob- 
jection taken  by  him  at  the  Sittings,  when 

The  Lord  Chief  Baron  observed,  that  he  had 
himself  no  doubt  upon  the  point  that  the  Gazette 
was  evidence  of  the  Proclamation,  because,  be- 
fore it  can  be  inserted,  it  passes  the  Great  Seal ; 
and  he  stated  that  he  had  been  informed,  that  it 
had  been  admitted  in  evidence  under  similar  cir- 
cumstances in  a  very  highly  criminal  case.  His 
Lordship  also  added,  that  in  conversation  with  a 
very  learned  person,  who  had  been  Attorney- 
General  for  many  years,  he  had  learnt  that  it 
had  been  so  decided  in  his  time,  when  it  was 
much  doubted  by  persons  who  had  afterwards  ad- 
mitted, that  there  was  no  solid  foundation  for 
.  such  doubt. 

Garrow,  Baron,  suggested,  that  as  the  same 
point  had  been  reserved  at  Lancaster,  it  would 
be  proper  and  convenient  that  the  matter  should 
await  the  decision  in  that  case,  when  it  might  be 
mentioned  again. 

That 
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That  suggestion  being  adopted,  the  Court  grant-      ,1830. 
ed  the  rule  which,  ^^ 

Attobiibt- 
Gbmbhal 

Clarke  now  prayed  might  be  discharged—  .|ih^J;„„, 
sabmitting  that  this  was  the  only  instance  in  •»*•"»*»• 
which  such  an  order  had  ever  been  made  by 
the  Court :  and  he  urged,  that  it  would  be  of 
mischievous  consequences  as  a  precedent^  if  it 
were  allowed  to  stand;  for  it  might  have  the 
effect  of  delaying  the  judgment  of  the  Crown 
indefinitely.  The  Judges,  who  tried  the  cause  at 
Lancaster,  might  think  proper  to  wait  for  the 
determinatioii  of  this  Court ;  and  the  parties  ia 
that  caus^  might,  after  all,  bring  a  writ  of  error ; 
while  in  the  mean* time  a  considerable  expence 
was  incurred  by  keeping  charge  of  the  vessel, 
whidi  was  daily  decreasing  in  value. 

Jcrvis  stated  that   he  did  not  approve  the 
motion^  the  point  having  been  disposed  of. 


Per  Curiam. 


Order  discharged. 


COOMBE 
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1820.  ' 


wednisday,    CooMBE  and  Ux.  t;.  MiNts,  Administratrix,  &c* 

TheConrt  hi  CaUSE  was  shewH  by  Carter  against  i  rule 
rule  for^uSg.   which  had  been  obtained  by  HUl  in  the  last  Term 

meoLai  in  case  i?       •     i  .  •  /«  •^     / 

ofanonsmt^ob-  lor  judgment,  as  m  case  of  a  nonsuit,  for  not 
pr€«eedS[g°to  proceeding  to  trial  after  issue  joined. 

trial  after  issoe 
joined*— where 

?av?^a*^L  The  plaintiff  stated  in  his  affidavit,  that  the 

Mo/e(wJfaair  actiou  was  brOught  on  a  note  of  hand,-  drawn  by 

EquiVwai**  ^^  iutcstate,  payable  to  the  plaintiff's  wife  while 

then  depend-  sole— that  the  defendant  (an  administratrix)  had 

ing  between  ,  ^  ^ 

the  defendant,  filed  a  bill  in  Equity  against  the  surviving  partner 
trix,andthe     in  trade  of  her  intestate ; — ^and  that  the  plaintiff 

tepreseuta-  .    /* 

tivesof  the  having  been  informed  that  the  suit  was  likely  to 
ner  in  trade  be  Compromised  between  the  parties,  did  not 
tate ;  and  '     therefore  press  the  present  action ;  but  that  hav- ' 

stated  Uiat  the  •         <■  •  »    /•  j    ^-l    ±.  ^\^  •  ^  i.    j    t_ 

•nit  having  mg  been  smce  mrormed  that  the  suit  had  been 
mlaed^he'waa  Comprised,  and  that  the  defendant  had  possessed 
brin^Sg  the  himself  of  the  intestate's  goods  &c.  he  was  now 
^I^der'^d'X^^^  to  proceed  in  the  suit. 

the  terms  of 
the  plaintiff 

giving  a  per-       Upon  that  Statement,  the  Court  were  asked  to 

emptory  un-  ^  ' 

dertakmg,  ind  discharge  the  rule  to  shew  cause,  upon  a  peremp- 
fendmu  tk€     tory  Undertaking ;  and  also — (upon  the  authority 

fiotfM  of  ft  AC  pre*  

gent  appUea-     of  a  notc  of  a  casc  of  Dunn  v.  Williams  (a)  in 

K^  jftisa     flPAvatf  A#fls  ^to 

<o  <frder  ihs  Manning's  Ex.  Pr.^  where  it  is  stated  that  such 
<L  evni  rf  an  order  was  made  in  that  instance,  the  peculiarity 
ihecmffiu        j^^  ^j^^   practice  of  this  Court  being  considered 

(a)  1  Man.  Exch.  Pr.  322. 

^  productive 
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productive  of  much  vexation  and  expence^)— that      1820. 
the  costs  of  this  application  might  be  ordered  to 
abide  the  event  of  the  suit^  as  a  reasonable  excuse 
had  been  given  for  not  proceeding  to  trial  after 
issue  joined. 

The  Court  however  would  only  discharge  the 
role  upon  a  peremptory  undertakings  and  paying 
the  costs  of  the  application. 


UtkJi 


AcxLAND,  Esq.  V.  Patkter,  Gent,  and  others. 

« 

The  plaintiiF,  who  was  sheriff  of  Pembrokeshire^  where  a  sbe- 

riff  haTe taken 

brought  the  present  action  of  trover  against  the  poMeision  of 
defendants  for  cattle,  goods,  and  chattels,  of  which  chatteu  onder 
Ae  plaintiff  was  lawfully  possessed,  as  of  his  pro-  the  officer  ' 
perty,  on  the  15th  day  of  June^  1818.    the  ob-  nae'the^p^L* 
ject  of  the  action  was  to  recover  from  the  de-  hTmaT^Mci 
fendants  the  cattle  &c.  said  to  have  been  taken  S^u even^ 
from  the  plaintiff's  officers  who  had  seized  them  TttoTST  ^"^ 
m  execution.    It  was  tried  at  Herefgrd  Summer  Jid'^^tisf^^ 
Assizes,  1819,  when  the  Jury  on  the  evidence  for^^aJJinSt 
found  a  verdict  for  the  defendants.  *^  ^«.^**"*** 

sustain  his 
right  against 

Taunton^  W.  E.  this  Term,  obtained  a  rule  to  wardsciaiming 
shew  cause  why  there  should  not  be  a  new  trial,  thonty  to  setzo 
stating,  that  at  Nisi  Frius  the  plaintiff  claimed      *""**^®?  ■' 

A  Jary  har- 
.       ,  .ing  determined 

|7  their  Terdict  npon  a  question  of  abandonment,  left  to  them  on  the  eTtdence,  tho 
(^^'wtvnll  not  under  such  circumstances  as  are  disclosed  by  the  report  in  this  case,  dis< 
tBrb  that  verdict 

Incise  of  an  abandonment  on  tkc  rflam  day  of  the  wn7,  possession  cannot  ofterwardM 
^  awmed. 

by 
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Payntbr 
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by  virtue  of  a  levy,  said  to  have  been  made  by 
his  officers,  under  a  writ  of ^eri  facias,  at  the 
suit  of  a  judgment  creditor— that  the  answer  set 
up  to  their  primd  facie  case  was,  that  the  defend-- 
ants,  who  were  the  attorney  and  servants  of  the 
debtor's  landlord,  had  driven  and  taken  away  the 
cattle,  goods  &c.  by  virtue  of  a  distress  made  on 
the  premises  for  rent,  before  the  execution  of  the 
fieri  facias — that  it  was  proved  at  the  trial,  that 
no  person  on  the  part  of  the  defendants  was  in 
possession  of  the  goods  said  to  have  been  dis- 
trained, at  the  time  when  the  sheriff's  officers  en- 
tered to  execute  the  writ :  and  he  submitted,  there- 
fore, thslt  there  was  no  actual  distress  then  iii 
force  against  the  effects— or  that  there  had  been 
such  an  abandonment  of  that  distressr  as  to  let  in 
the  execution. 


The  learned  Judge's  report  being  now  read,  it 
appeared  to  have  been  considered  by  him,  as  the 
result  of  the  evidence  on  the  part  of  the  plaintiff, 
that  the  bailiffs  had  legally  executed  the  writ  of 
fieri  facias  by  taking  possession  of  the  goods 
in  question  on  the  Sd  of  June,  1818. — The 
writ  oi  fieri  facias  vif?^  returnable  on  the  10th: 
the  goods  were  advertised  for  sale  on  the  I6th, 
and  on  that  day  the  defendants  drove  and  carried 
them  away.  When  the  bailiffs  first  came  to  levy 
they  were  informed  by  the  tenant,  that  there  was 
a  distress  on  the  premises,  and  he  shewed  them 
the  notice.  They  however,  disregarding  that  in- 
formation, remained  on  the  farm  in  possession. 


On 
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On  the  part  of  the  defendasts  it  was  proved, 
that  in  the  month  of  the  previous  May^  a  witness, 
acting  for  the  first>-nanied  defendant  (one  of  his 
clerks)  distrained  the  goods  in  question ,  and 
drawing  up  a  schedule,  left  it  with  a  servant  of 
&e  tenant,  to  whom  he  committed  the  possession 
on  behalf  of  the  landlord :  and  he  also  drew  up 
and  left  with  the  tenant  a  corresponding  notice. 
The  witness  went  several  times  afterwards  to  the 
premises  to  see  that  the  possession  was  kept,  as 
did  other  clerks  of  the  defendant  Paynter.  At 
the  request  of  the  tenant,  that  Paynter  would 
give  him  time  till  the  harvest  to  pay  the  rent, 
be  had,  as  agent  to  the  landlord,  agreed  to  give 
him  till  July  ;  and  for  that  reason  ifc  was  that  an 
appraisement  was  not  made  so  soon  as  it  might 
have  been.  The  goods  were  appraised  on  the  8th 
Junt^  and  advertised  for  sale  under  the  distress 
on  the  9th  ;  but  were  not  sold  for  want  of  bid- 
ders on  that  day.  It  was  also  proved,  that  the 
AeriflF's  oliicers  had  not  permanently  continued  all 
the  time  in  possession,  and  particularly  that  they 
were  seen  at  Haverfordwest  (five  or  six  miles 
distant  from  the  tenant's  farm),  on  several  occa- 
sions, between  the  Qth  and  1  S<A  of  June. 


»7 


1880. 


ACKLAMD 

Patrtbk 

and  oth«rf« 


The  learned  Judge,  upon  this  evidence,  directed 
the  Jury,  that  the  questions  for  their  consideration 
^uld  be,  whether  the  goods  were  actually  and 
fairly  taken  in  executiou :  and  if  they  were,  whe- 
ther there  had  been  any  abandonment  of  the  pos- 
session by  the  baililFs  directing  them— that  where 

vot.  vifi.  c  from 
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CASE*  IK   TItE  BKCHEaUfilly 

from  motives  of  compassion  to  the  tenant  a  dis* 
tress  is  concealed,  it  is  not  sufBcient  to  preclude  a 
judgment  creditor — and  that  then  would  arise  the 
other  question,  whether  the  plaintiff's  officers  had 
not  abandoned  the  levy  made  by  them  by  absents 
ing  themselvesi  as  proved  ? 

The  Jury  found  a  verdict  for  the  defendants* 

Jervis  and  Sir  fF.  Owen  shewing  cause,  con-^ 
tended,  that  the  questions  turning  upon  matters 
of  fact,  as  to  whether  a  levy  had  been  made,  or 
had  been  ^  abandoned,  and  having  been  therefore 
left  to  the  Jury,  wefe  determined  conclusively  by 
their  verdict-^that  a  sheriff's  officer*  having  once 
abandoned  possession,  was  not  entitled  to  resume 
it  Under  the  same  writ,  as  had  been  determined 
in  the  case  of  Blades  and  another  v«  Arundale{a). 
They  also  cited  Atkinson  v.  MaUeson(b)y  where 
Mn  Justice  Ashhurst  said,  in  taking  a  distinction 
between  mesne  process  and  an  execution,  that  in 
the  latter  case,  if  the  bailiff  voluntarily  permit 
the  prisoner  to  go  at  large,  though  only  for  a  mi- 
nute, he  cannot  afterwards  retake  him.  They 
further  submitted,  that  this  being  an  action  of 
trover,  the  plaintiff  could  not  support  it,  unless 
he  could  shew  himself  entitled  to  liie  possession 
of  the  goods  at  the  time  of  the  alleged  finding ; 
whereas  he  never  took  possession,  or  if  he  had, 
had  so  abandoned  it  as  to  admit  the  distress. 


(s)  1  Maids  St  Selir.  711. 


(*)«T.  R.^te. 


The 
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The  defendants'  eouniel  being  stopped  by  the 
Comtf 

Taunton  and  RusscU  endeavouYed  to  support 
the  rule,  on  the  ground,  that  the  question  of 
abandonment  in  this  case  being  a  question  of  law^, 
waa  one  wholly  out  of  tlie  province  of  a  Jury  to 
decide.  They  submitted,  that  in  Blades  v.  Arun- 
Mc  the  possession  had  been  compktely  and  en- 
tirely abandoned,  if  indeed  in  that  case  it  had  ever 
been  taken  by  the  officer  there,  where  the  only 
<]aestion  was,  whether  the  leaving  a  warrant  in  the 
drawer  of  a  table  ofi  the  premises  was  sufficient 
to  make  a  landlord  who  distrained  a  trespasser :  so 
that  there  was  no  actual  counter-possession  as  in 
l}»scase.  They  urged,  that  it  was  not  absolutely 
necessary  that  an  officer  should  continue  in  pos- 
lessioQ  every  instant  of  the  time  between  the 
seizure  and  the  return  of  the  writ,  no  case  having 
decided  that  he  cannot  in  a  case  of  necessity  quit 
possession  for  a  short  time  animo  rtvertendi ;  and 
there  may  be  legal  purposes  for  which  he  might 
quit  possession  before  the  return  of  the  writ. 

[Garhow,  Baron. — ^The  case  of  Blades  x.  Arun- 
i(ik  certainly  does  not  establish  that  an  occasional 
abaeaoe  would  amount  to  an  abandonment  Lord 
^Iknborough  said,  in  that  case  at  Nisi  Prius^ 
that  some  one  should  be  on  the  premises  who 
Bight  apprize  crt:hers  that  there  was  an  adverse 
possession,  whidi  a  table,  being  a  blind,  deaf,  and 
dumb  representative  of  the  sheriflF,  could  not  do. 
But  surdy  a  man  might  leave  the  premises  on 
•<toe  occasions,  as  for  food  for  instance.] 

G  J  As 
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CASES    IN   THE    EXCHEQUERi 

A*  to  the  case  of  Atkinson  v.  Mattesofiy  \it  ob-' 
served,  that  the  taking  of  the  person  under  a 
capias  ad  satisfaciendum  was  distinguishable  from 
^ficri  faciasy  the  former  being  considered  a  higher 
satisfaction  in  regard  of  the  privilege  of  the  per- 
son,  which  once  taken  and  suffered  to  go  at  large^ 
could  not  be  retaken ;  and  therefore  Mr.  Justice 
Ashhurst\  doctrine  was  not  applicable  to  a  case 
of  execution  against  goods. 

RicHARPSi  Lord  Chief  Baron.^-^lt  seems  to 
me  that  there  was  sufficient  evidence  of  a  levy- 
having  been  made.  The  question  is  confined 
therefore  to  the  second  point  It  is  clear,  that 
after  the  levy  was  made,  the  offices  were  absent ; 
but  it  is  not  necessary  for  us,  in  this  case,  to  in- 
quire what  period  of  absence  would  amount  to 
an  abandonment  of  possession.  Any  absence,  un- 
less satisfactorily  explained  and  accounted  for, 
would  however  be  primd  facie  an  abandonment. 
In  this  case,  although  there  had  been  no  absence 
before  the  10th,  if  the  officer  had  abandoned  on 
that  day,  he  could  not  resume  possession  after  the 
return  of  the  writ.  It  is  clear  the  officer  was 
absent  for  some  time  between  the  9th  and  the 
ISth.  It  then  becomes  a  question  of  fact;  and 
having  been  so  left  to  the  Jury,  we  ought  not 
to  disturb  the  verdict. 

Graham,  Baron.-^This  action  is  necessarily 
founded  on  the  temporary  right  of  the  sheriff, 
and  his  legal  possession  was  necessary  to  give  him 
such  a  qualified  property  in  the  goods  as  would 

enable 
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eoable  him  to  support  the  action  of  trover.  There 
is  no  question  but  that  a  levy  was  in  fact  madft 
although  in  a  very  slovenly  manner.  But  I  think 
the  possession  was  afterwards  abandoned.  I  do 
not  mean  to  lay  down  the  general  proposition, 
that  a  sheriff  can  in  no  case  quit  possession  with- 
out any  qualification ;  but  I  should  consider,  that 
to  shew  it  not  an  abandonmenti  he  ought  to  be 
able  most  clearly  to  account  for  it,  as  being  caused 
by  some  urgent  necessity,  and  to  give  very  satis- 
factory evidence  of  that.  In  this  case,  however, 
it  was  necessary,  at  all  events,  to  prove  that  the 
officers  resumed  possession  before  the  IDth  of 
June,  and  continued  it  till  the  15th :  and,  if  they 
were  absent  in  the  intermediate  time,  it  was  a 
final  abandonment;  and  a  relinquishment  of  that 
temporary  possession,  without  which  this  spe- 
cies of  action  cannot  be  supported ;  and  there- 
fore the  plaintiff  must  be  held  to  have  failed 
whether  the  defendant  was  himself  a  trespasser 
or  not 

Wood,  Baroriy  was  absent. 
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Garrow,  Baron. — As  it  is  not  necessary  in  this 
casre  for  me  to  intimate  any  opinion  whether  the 
quitting  of  possession  by  the  officer,  and  absenting 
himself  from  the  premises  during  the  currency  of 
the  writ,  whether  negligently  or  necessarily,  was 
or  was  not  abandonment,  I  shall  therefore  ab- 
stain  from  doing  so :  and  shall  only  say  that,  under 
<^Il  the  circumstances  of  this  case,  I  think  that 

we 


lOfi 
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itw.      tirt  Ought  not  to  disturb  the  verdict ;  and  there* 
AcfttAMo    ^^^  *^^  '^^*  ^^^^  ^  discharged. 


rA\nrnk 

•nd  otiitri.        p^r  Curiam. 


Rule  discharged* 


arr 


-f^i^f'^'  Pound  v.  Wildgoose  and  others. 

fbth  Jan, 


wiierc  an  an.   M ART  IN  moved  that  an  answer^  which  had 

swer  18  to  be 

taken  by  com-  bccii  filed  in  this  cau6e>  mieht  be  taken  off  the 

niiuion  m  ^ 

which  the  file  for  irreihilarity,  and  that  the  defendants  should 
the  plaintiff  i*   ftav  the  costs  of  the  application. 

enUtledtosU    ^  '^  rr 

diiys^  notice  of 

place  of  taking  The  affidavit  of  the  plaintiff'^  Mlicitor  in  6up* 
beV^ra  to'the  pott  of  the  motion  stated,  that  he  received  notice 
STe^^byw^^  left  at  his  office  on  the  17th  Janmary.  fix>m  the 
Jleclhouidbea  defendants'  solicitor,  that  the  answer  of  the  de- 
iud'K  srmd  feudants  would  be  taken  at  his  office  on  the  fiSd— 
by  two  of  the    that  he  did  not  know  who  were  the  Commissioners 

other  Commii- 

•ionen.  named  on  the  part  of  the  plaintiff  or  the  defend- 

An  answer  ants,  for  the  purposc  of  taking  the  defendants* 
office  of  the  atiswcf ;  a&d  that  if  he  had  known  who  had  been 
ifae  defendant  natncd  OH  the  part  of  the  plaintiff,,  and  a  r^ular 
maryfparsa.''*  notice  had  been  served  on  him,  he  would  Jiave 
^vt^byt^  procured  the  attendance  of  one  of  them  to  have 
dkJf^dll^l'i^d  seen  that  the  answer  of  the  defendants  was  re* 
fiH^of^i^VJ^  gularly  taken*^and  that  he  considered  that  such 
Ji^JSiff^^^^^^    a  measure  WW  oecessary  to  the  interest  df  the 

having  been 

put  on  the  file,  to  be  taken  off  for  the  irr^gufauityj  but  without  cotti. 

TllC 


n 
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Tbe  objection  now  nude  to  the  answer,  as  it 
had  been  taken,  was,  that  according  to  the  course 
of  practice,  where  the  plaintiff  joins  in  commis- 
sion to  take  the  defendants^  answer,  the  terms 
of  the  commissicm  are,  that  the  defendant  shall 
give  to  the  Commissioner  named  by  the  plaintiff 
tb  iajfs^  notice  of  taking  the  answer,  in  order 
that  he  may  attend  if  he  thinks  proper,  and  such 
notice  should  be  signed  by  two  of  the  other  Com- 
missioners, stating  the  time  and  place  of  taking 
the  answer. 


408 
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Pound 

V. 
WlU>900fl 

and  others. 


Lynch  opposed  the  motion;    but   the  Court 
granted  the  order. 

Without  Costs. 


*^ 


t9th  Jan* 


The  King  v.  Drtden. 


The  defendant  had  paid  the  sum  of  7L  6s.  7d.  As$e$$ed  taxm 

^  {where  charge' 

into  die  hands  of  the  sheriff  of  the  town  and  ^^*) 
county  of  Kingston  upon  Hull^  under  a  levari  paitofasmaii- 
facias^  issued  against  him  for  additional  assessed  ^  an^!fficcr* 
taxes,  with  2/.  19*.  8rf.  for  costs,  for  the  purpose  dweiliDlbo^^ 
(^obtaining  the  opinion  of  this  Court  on  his  a^^i^ng^;;^ 
liability  to  the  duty  on  windows,  under  the  cir-  Jj^'J^tj^n^' 
cumstances  of  his  case.  with  the  latter, 

18  not  exempt 
from  tbe  as- 
seMed  taxes  on 

vndows  within  the  Ist  section  of  the  57  Gee.  III.  c«  25.  on  the  ground  of  its  being  used 

ts  ttfiees,  and  for  no  other  purpose. 

Nor  is  a  room,  haYing  no  comm'unicatioo  with  the  dveiltnff-honae,  if  it  be  part  of  the 
««se,  wiihia  tbe  exemption  of  the  statute,  «s  being  used  only  for  an  office. 

Tindal 
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1820.  Tindal  obtained  an  order  of  Court,  calling  on 

Tht  KiN«     *^^  Attorney-General  to  shew  cause  why  the  writ 
''•  ^      and  all  proceedings  thereon  should  not  be  set  aside, 
and  the  mopey  returned  to  the  defendant. 

The  defendant  in  his  affidavit  stated,  that  im- 
mediately adjoining  his  dwelling-house  there  was 
a  smaller  house^  a  part  of  which  defendant  and 
his  partner,  who  were  attornies,  used  as  offices  for 
conducting  their  business,  and  the  other  part  was 
let  in  tenements — that  between  the  said  dwelling- 
house  and  the  said  offices  there  was  an  internal 
.  communication — -that  having  been  charged  the 
above  sum  for  assessed  taxes  in  respect  thereof, 
the  defendant  appealed,  and  the  appeal  was  allow- 
ed by  the  Commissioners — that  the  surveyor  being 
dissatisfied  therewith,  demanded  a  case  for  the 
opinion  of  the  Judges ;  but  the  defendant  after«r 
wards,  receiving  intimation  that  the  matter  would 
be  reheard,  attended  before  the  Commissioners  at 
a  meeting  for  that  purpose,  when  they  (not  being 
the  same  Commissioners  as  had  before  determined 
in  his  favor)  without  reference  to  the  former  de-p 
termination,  confirmed  the  charge.  The  affidavit 
also  stated,  that  as  no  case  had  been  stated  for 
the  opinion  of  the  Judges,  the  defendant  had 
therefore  refused  to  pay,  and  having  been  returned 
a  defaulter,  the  sheriff  had  levied. 

The  affidavits  of  the  surveyor  and  collector  filed 
in  answer  stated,  that  the  charge  had  been  made 
in  consequence  of  the  offices  having  an  internal 
communication  with  the  house :  and  it  stated  that 

no 
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no  case  had  been  prepared  for  the  opinion  of  the       1820. 
Judges,  because  the  defendant  had  consented  to    xheKm* 
a  rehearing  before  the  Commissioners — that  they     p,^^^,^ 
might  in  the  mean  time  be  furnished  with  cases 
in  pointy  if  any  could  be  found— «and  that  upon 
the  second   bearing  the  cases   in  the  subjoined 
notes*  were  produced. 


•  CowBLL*5  Casb.  1784. 

[Stited  bj  the  Commissioners,  for  heiuiDg  and  determining 
Appeals  upon  the  Duties  on  Houses,  &c,] 


t3dJM. 


Mrs.  Cowbll,  of  Lteds^  widow,  being  possessed  of  and  Tht  windows 
occnpjing  a  building,  Ijing  under  or  covered  with  one  roof,  J^^*  ^pptr 
which  building  is  three  stories  high.    The  ground  floor  and  boose,  of 
fJnmbers  are  used  by  her  for  habitation  and  dwelling.    The  J^^^  ^he 
opper  story  is  let  off  to  a  wool-stapler,  who  lives  at  some  gro^i^ooHs 
dttlanee,  and  used  bj  him  as  a  warehouse,  and  not  as  a  dwell-  occapied  by 
iBg-hoose  for  lodging  or  habitation,  in  which  upper  story  are  dweUhuT^m^ 
KL  windows.    There  is  no  entry,  passage,  or  communication  chargeable 
with  the  said  dwelling-house ;  but  there  is  a  distinct  way  or  J^'^JJu^m? 
lUir-ease  from  the  yard  adjoining  the  said  house,  which  leads  wtodowt,  al- 

iirto  the  warehouse.  ^^ifi' '«« ^ 

a  trader  as  a 

warehouse^ 

The  Commissioners  having  determined  that,  as  the  said  uid  U  not  aaed 

vpper  tpartments  had  not  been  occupied  as  a  lodging  or  habi-  pgn^e  of  Ta^ 
tation,  she  ahould  be  discharged  from  the  payment  for  the  biutioD,and 

lix  windowa.  .  although  there 

be  no  comma* 
nication  be- 

At  the  instance  of  the  inspector  the  Commissioners  sent  tween  the  up- 

uer  storv  sa 

the  above  case  for  the  opinion  of  the  Judges,  who  declared  {^t,  ^  th^ 

tbtt  the  determination  of  the  Commissioners  was  wrong.  lower  part  of 

the  house  i»o 

Signed        H.6outD.     SbS!" 
G.  Nares. 

Casb  of  Thomas  Lake^  1817. 

[Stated  by  the  Commissioners  of  Taxes,  iot  the  opinion  of      ^"TJTV 

the  Judges.]  \^^JLj 

Appbal  against  ah  assessment  of  eight  windows,  charged  The  windows 

h  the  assessor  in  his  house,  on  the  ground,  that  one  of  the  ^^  ^^^  ^^^^^ 

**  room  01  a 

«  dwelliflg- 

^•ue,  Qted  as  an  accooipting  room,  and  haTing  no  commenication  with  the  dwelling  part 

•t^t  house,  are  not  within  the  exemption  of  the  57  Gro.  lU,  but  are  liable  to  the  duties. 

said 
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1820. 

The  Kino 
Dkvpbn, 


8ai4  window!  WM  aitnato  in  a  lower  room  of  his  dw( 
house,  which  was  then  used  for  no  other  purpose  than  his 
aocompting  room,  and  for  his  business  geberaOj ;  and  that  all 
Gommunieation  had  been  stopped  iiiternall  j,  and  %  door  waa 
made  externally.  The  Commissioners  therefore  held,  Aat 
the  appellant  was  exempt  from  the  charge  of  that  one  window 
vpon  that  accoonty  as  being  within  the  67  G«o.  III.  o.  26. 
s.  1 ;  but  the  inspeotor  objeeting  and  requiring  a  caae^  ihe 
Commissioners  stated  and  signed  the  above,  to  which  was  re» 
turned  the  following  opinion : 


16th  June,  1818. 
tloQ  of  the 


1818. 


9ih  F€b. 


Tne  wiu4uws 
of  a  tbop  OB 
thegroaad 
Aoorof  a 
dwcUiBff. 
hooie,  laviBg 
DoiDtenial 
comouioica- 
tion  whli  the 


.  are 
wkh  tbe  4«ly. 


We  are  of  opinion  that  the  detemuna- 
is  wrong. 

G.  Wood. 
C.  Abbott. 

J.  BURROUOEU 


Reinhardt*s  and  others  Cass. 

[Stated  for  the  opinion  of  the  Judges.] 

J.  C.  Abinhabdt,  one  of  the  appellants,  was  the  owner  of 
a  dwelling-house,  fronting  a  street  in  Leeds,  occupied  in  Hie 
followiag  aumner,  vis.  on  the  ground  floor  was  his  shop,  total- 
ly uaconoected  with  any  part  of  the  house,  it  being  neoassary 
in  going  from  the  shop  into  the  house  to  go  out  ioto  the  yard* 
Over  the  shop  is  a  drawing-room  [and  so  of  other  buildings 
belonging  to  other  persons  in  trade^  having  shops  used  in 
trade  under  ainilar  circumstances].  Th^y  bad  been  chaiged 
for  their  shops  under  the  48  Oeo.  III.  c«  98,  and  contended, 
that  their  shops  were  within  the  exemption  67th  Geo.  III. 
c.  26 ;  but  the  Commissioners  confirmed  the  charges  of  the 
surveyor,  stating  the  above  case,  to  which  the  uader-mentioAed 
aubsoribing  Judges  returned  the  following  answer. 

8th  Dee.  1818. — We  are  of  opinion  that  the  determinationa 
xf  the  Coflunissioners  are  right 

IL  Graham. 
J.  A.  Park. 

J.  BURROVGH. 

W.  Oarrow« 
J.  Richardson* 
W.  D.  Best. 

The    Solicitor-General  and   Shepherd,  having 
shewn  the  above  facts  for  cause,  supported  by  the 

authority 
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aatfaority  of  the  cases  so  determined^  and  novir       iMA, 

Iindal  admitted  that  his  case  had  been  an- 
iwered,  and  submitted  to  a  discharge  of  the  rule 
which  bad  been  obtained,  without  further  argu* 

ment 

The  Court  therefore  pronounced  the 

Rule  discharged^ 

frUh  Costs.  - 


The 
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The  Kino  v.  Jones. 
Saturday,     [On  scvcfal  Writs  of  immediate  Extent  into  the 

S9ik  Jan. 

Counties  of  Gloucester^  Somerset,  Monmouth, 


and  the  City  of  Bristol.] 

r*^*^«/    The  assignees  of  the  defendant  had  obtained 

uI^tJ^]  ^^  °^^^^  ^"  ^^^  ^^^^  ^^  J^^y^  1819,  calling  upon 

Local  Co      ^^^  Attorney-General  to'shew  cause^  why  it  should 

Buuionen  for   not  bc  referred  to  the  Deputy  Remembrancer,  to 

the  Affairs  of  r      j  ^ 

Ttxc»  usiied    take  an  account  of  the  several  sums  of  money  re- 

tbetr  warrant  .  "^ 

mdw  the  43    ccivcd  ou  behalf  of  the  Crpwn,  under  the  writs  of 

Geo.  III.  c.  99,  ,    ^,  ,  '       .  .  , 

a.  4t  and  53,     extent,  and  the  several  proceedmgs  agamst  the 

for  seising  and    ,^,  ,.  y     m  t  ^ 

aecaring  3ie  defendant,  his  estate  and  effects^  and  to  tax  tho 
sonai  estote'of  Crown*s  costs  of  such  proceedings,  and  to  mako 
fnsin/topay    his  r(?port  thercou  with  all  convenient  speed. 

over  money 

reeeived  by  » 

m!Ilter"of"r.  ^^^  affidavit  (of  the  survivor  of  the  defendant's 
iwt^roceed^^*^  assignccs)  Oil  which   that    order  was   obtained, 

to  sell  the  pro.  Stated, 

perty  so  seucd  ' 

under  such 

warrant,  which  had  been  issued  expressly  to  secure  a  ctriain  nm  of  money  said  to  he 
due  from  him  to  the  Crown.    Five  days  sitter,  the  Solicitor  for  the  Taxes  (the  Collector 
being  declared  a  bankrupt  on  that  day)  issued  extents,  under  which  was  taken  not  only 
the  property  already  secured  bv  the  warrant  of  the  Commissioners  of  Taxes  witliin  their 
jurisdiction,  but  aUo  other  real  and  personal  property  in  other  places,  for  the  purpose  of 
levying  yrecisely  the  smm  sum  claimed  oh  the  same  aecaant ;  but — it  being  eventually  dis- 
covered, that  the  sum  actually  due  to  tlie  Crown  for  monies  received  by  the  Collector^ 
amounted  to  vety  considerably  mare  thstn  the  sum  for  which  the  warrant  (and  conseqoently 
the  extent)  had  issued,  but  not  to  double  tlie  amount — the  Crown  sold  all  the  property, 
and  applied  the  proceeds  in  discharge  of  the  public  debt,  in  aid  of  the  parish,  as  far  as  it 
extended  to  satisfy  it,  which  produced  a  net  sum  much  laiver  than  the  sum  sought  to 
be  raised  originally,  but  not  sufficient  to  pay  the  whole  debt ;  which  sum,  so  pro« 
dnced,  was  paid  into  the  receipt  of  the  Exchequer  in  August^  1817.    Under  such  cir- 
cumstances, this  Court  refused  to  make  absolute  a  rule  ^founded  on  the  objection,  thai 
it  was  having  recourse  to  two  modes  of  proceeding  for  the  same  debt),  granted  to  shevr 
cause,  (obtained  on  a  motion  made  in  July,  1819)  why  it  should  not  be  referred  to  the  De- 
puty Remembrancer,  to  take  an  account  of  the  money  due  to  the  Crown,  with  a  view  to 
get  the  surplus,  beyond  the  amount  of  the  sum  originally  sought  to  be  levied,  paid  back 
to  the  assignees  of  the  bankrupt,  holding  that  for  such  a  debt  so  incurred,  in  such  a 
character,  the  Cn>yfi  was  entitled  to  use  every  mode  of  proceediQg  given  by  statute. 

The  delay  In  the  application,  altboo^  not  coDcIttsive  against  assignees,  strongly  pr«* 
judices  their  didv. 
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atatedi  that  a  commission  of  bankruptcy,  dated  1(^0.  . 
SOth  May^  1814|  had  issued  against  the  defendant,  ^^  ^^^^ 
under  which  he  was  on  the  2  Lst  of  May  declared  jq^u. 
a  bankrupt.  The  provisional  assignment,  and 
bargain  and  sale  to  the  assignees,  was  enrolled  on 
the  S5th  ;  that  on  the  21st  Jfoy,  four  writs  of 
extent,  tested  of  that  day^  were  issued  against 
the  bankrupt^  and  that  other  writs  were  also 
afterwards  issued  for  levying  on  the  bankrupt's 
lands,  &c.,  the  mm^  in  thewhoUy  of  14,000/.  only, 
for  money  received  by  him,  as  collector  of  the 
assessed  and  other  taxes,  from  the  parish  oiClif- 
ton,  for  the  years  1812  and  1813,  ending  the  1 5tli 
of  jlprilf  1814;  and  that  divers  lands  &c.  and 
chattels  Sec  had  been  extended  under  the  said 
vrits,  which  had  been  wholly,  or  for.  the  most  part 
•old,  and  the  proceeds  paid  to  the  Deputy  Re- 
membrancer to  an  amount  of  more  than  sufficient 
to  satisfy  the  said  sum  of  14|000/. 

In  opposition  to  the  above  order^  affidavits  were 
filed,  stating,  that  there  appeared^  on  or  about  the 
iSth  May,  1814,  to  be  unaccounted  for  by  the 
defendant,  in  respect  of  the  duplicates  of  assess* 
mcnt  delivered  to  him  for  the  said  years,  29,000/. 
and  upwards;  that  being  summoned  before  the 
Commissioners,  in  consequence  of  failing  in  his 
payments,  he  stated,  tliat  the  public  monies  in  his 
hands  amounted  to  no  more  than  14,053/.  S^.  1  \d. 
which  he  stated  that  he  was  unable  to  pay,  where* 
upon  two  of  the  Commissioners,  by  their  war*, 
rant,  dated  the  l6th  May,  1814)  as  empowered 
by  the  43  Geo.  III.  c.  99 9  required  and  caused 

the 


TteKiMO 
Joim. 


110  CA8E$   I2f  TH£   CXCHXQUEH, 

the  defendant's  real  and  personal  estate  in  Clifiou 
to  be  seized  into  his  Majesty's  hands  and  se- 
cured. The  defendant  afterwards  signed  a  me- 
morandum (18th  Maff)^  purportingt  that  he  de- 
livered up  possession  of  all  his  real  property  in 
Clifton  (describing  it),  and  empowering  the 
Commissioners  Clerk  to  sell  it>  under  the  direi> 
tion  of  the  Commissioners  for  the  Affiurs  of 
Taxes,  to  discharge  the  ssdd  arrears  due  from  him 
to  the  Crdwn  for  money  collected.  In  aid  of  that 
proceeding,  die  above  extents  were  issued  hy 
the  Solicitor  for  the  Affairs  of  Taxes,  against  the 
lands  Sec.  of  defendant,  into  all  the  before-men* 
tioned  counties  and  city^  under  which  the  real 
estates  of  the  defendant  therein  were  seized,  in* 
eluding  the  property  which  had  been  already 
seized  by  the  Commissioners  ;  but  as  to  that 
subject,  to  tlie  operation  of  the  said  warrant  which 
had  been  suspended  (but  not  revoked),  in  ooa«- 
sequence  of  arrangements  made  between  the 
Crown  Solicitor  and  the  assignees  of  the  defend- 
ant, thereby  delaying  die  aale  of  the  property^ 
in  order  to  obtain  a  more  advantageous  dispose 
tion  of  it  for  their  greater  general  benefit. 

The  affidavits  also  stated,  that  it  had  been  af« 
terwards  ascertained,  that*  at  the  time  of  issoing 
the  said  warrant,  the  defendant  had  out  of  the 
said  sum  of  39,000/.  collected  by  htm,  applied  to 
his  own  use  the  sura  of  21,300/.  and  tip  wards. 
It  was  also  sworn,  that  the  estates  &c.  of  the 
defendant  so  seized,  17,135/.  and  upwards,  had 
been  sold,  and  that  the  produce  thereof,  and  of 

debts 


JOHlik 
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debts  collected  had  been  paid  into  the  Exchequeri  iMt. 
in  aid  of  the  parish  of  Clifton^  by  different  pay-  ,^  |^„^ 
meats  from  February ^  1815»  to  August^  1817» 
10,000^  of  which  was  stated  to  have  been  the  pro- 
dace  of  the  sale  of  the  Gloucestershire  estates-— 
that  at  the  time  of  issuing  tlie  said  warrant,  the 
Commissioners  had  no  other  means  of  ascertain- 
ing the  amount  of  the  sums  received  by  the  defen- 
dant than  by  his  own  acknowledgment,  and  that 
as  he  had  only  admitted  receiving  l4fl5iL  S^.  1  lif. 
they  issued  their  warrant  for  that  sum  only ;  and 
tliat  as  no  security  had  been  taken  from  the  de- 
fendant, a  proportion  of  the  deficiency  of  the 
collection  would  still  remain  to  be  assessed  on 
die  parish. 

It  also  appeared^  from  the  affidavits,  that  the 
assignees  had  in  Michaelmas  Term,  1814,  with^ 
drawn  their  claims  under  the  extents.  After- 
wards, in  1816,  they  presented  a  memorial  to  the 
Treasury,^  for  the  purpose  of  obtaining  by  that 
proceeding,  the  object  now  sought  by  them,  in 
which  they  had  represented  the  facts  consistently 
with  the  statements  now  made  by  the  affidavits 
put  in,  in  opposition  to  the  present  application, 
but  the  Lords  Commissioners  of  the  Treasury  had 
declined  interfering. 

The  object  of  the  motion  was  to  get  allowed 
to  the  assignees,  so  much  of  the  17,13^/-  m  ex- 
ceeded the  sum  of  14,053/.  &s.  1  Id. 

Jervis  and  fFest^  on  behalf  of  the  assignees, 
contended,  thM  as  under  these  circumstances  it 

was 
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1820.      was  evident,  that  the  proceeding  by  warrant  of 
The&iMQ     *^^   Commissioners,    and  by  the  extent  which 

j^J-^  was  immediately  afterwards  issued  for  precisely 
the  same  sum,  claimed  on  the  same  ground,  it 
was  a  double  proceeding  for  a  single  object,  and 
therefore  one  or  the  other  could  not  be  sup^ 
ported ;  for  either  the  Commissioners'  warrant  muat 
have  the  effect  of  precluding  the  extent  (which, 
they  contended,  could  not  be  sustained  for  the 
sum  sought  to  be  recovered  by  the  warrant,  be- 
cause there  was  no  debt  due  on  record  to  the 
Crown  until  the  21st  May,  when  the  extent  is« 
sued) :  or  the  extent  of  superseding  tlie  warrant ; 
and  in  either  case,  they  urged,  the  only  sum  to  be 
raised  was  the  14,053/.  SLs.  llJ.;— that  if  both 
sums  were  levied,  the  estate  would  be  made  to 
pay  more  than  was  pretended  to  be  due  to  the 
Crown ;  and  that  it  could  not  be  permitted,  con- 
sistently with  a  regular  course  of  proceeding,  that 
where  two  different  modes  of  remedy  had. been 
improperly  resorted  to  for  the  purpose  of  obtain- 
ing an  object  to  which  one  of  them  would  have 
been  adequate,  the  party  so  proceeding  should 
be  suffered  so  to  avail  himself  of  the  effect  of  it, 
as  to  retain  out  of  the  proceeds  a  sum,  however 
clearly  due  to  him,  beyond  the  amount  of  the 
demand  which  was  made  the  foundation  of  the 
proceeding,  upon  a  subsequent  discovery  that 
more  money  was  really  due  to  the  party  than  he 
had  sought  to  recover  by  either  proceeding. 

The  Attorney -General  and  Shepherd^  for  the 
Crown,  and  Parke,    for   the   parish  of  Clifton, 
•   shewed  cause. 

Thcv 
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Tbcy  firet  <Ajected,  tliat  as  tlic  assignees  had  18«#. 
been  guilty  of  laches,  (if  they  had  any  reasonable  ^he  Kin« 
ground  for  the  present  application)  in  not  making  j^'"^^ 
it  long  before,  they  were  therefore  precluded  from 
nov  coining  forward  witli  this  motion,  which 
was  one  that  more  peculiarly  required  immediate 
and  early  diligence  than  every  other ;  because  the 
objcctiou  of  lying  by  was  much  strengthened  in 
such  a  case  as  this,  by  the  consideration,  that  the 
inhabitants  of  parishes  were  constantly  changing, 
and  thereby,  consequently,  liabilities  might  un- 
justly be  cast  on  persons  who  had  not  originally 
been  responsible-.  To  support  that  preliminary 
objection  by  anthority,  they  cited  Ilea:  v.  The 
Justices  of  Lancashire  (a),  and  Rex  v.  The  Stain- 
forth  and  Keadby  Canal  Covipany  (b). 

r 

They  then  submitted,  that  in  a  case  of  this  sort, 
the  Crown  was  justified  in  the  proceedings  com- 
plained of,    by  the    provisions  of  the    statutes 
25  Geo.  III.  c.  55,  and  the  43  Geo.  III.  c.  99.    By 
the  first  of  those  acts  (sect.  1.),  it  is  enacted,  that 
all  monies  becoming  payable  frotn  the  purchasers 
of  lands,   seized  by  the  Crown  process,  shall  be 
applied  towards   the   discharge  of  the  debt  due 
to  the  Crown,  and  all  costs  and  expences,  under 
the  direction  of  this  Court,  the  surplus  to  be  paid 
under  the  like  direction,  to  the  persons  entitled 
to  the  lands  ;  and  in  this  case,  supposing  it  to  be 
held,  that  the  extent  had  improperly  issued  for 
inorc  than  part  of  the  Crown's  debt,  the  persons 
entitled  to  the  property  in  Clifton  in  the  present 

(a)  12  East  370.  (p)  1  M.  &  S.  32. 

VOL.  VIII.  11  instance, 
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1820.       instance,  would  be  the  Commissioners  tinder  the 
ThcKiHo     warrant  and  the  arrangement  by  virtue  of  the 
,  ••  latter  statute.    They  therefore   urged,  that  the 

order  should  be  discharged.    ' 

Richards,  Lord  Chief  Baron. — In  this  case 
it  is  not  denied  that  21,300/.  was  due  from  Jones 
to  the  Crown,  and  the  question  is  not,  whether 
the  property  is  sufficient  to  pay  that  debt,  but 
whether  the  Crown  is  entitled  to  only  14,000/. 

I  do  not  think  the  delay  in  making  this  ap- 
plication is  sufficient  to  bar  the  assignees'  claim, 
but  I  think  it  a  strong  feature  in  the  case,,  as  it 
corroborates  the  notion  of  the  parties  having  acted 
under  the  arrangement:  and,  in  all  respects,  it  ope- 
rates in  favor  of  the  opposition  to  this  application. 
It  is  clear,  that  the  Commissioners'  warrant  was 
legally  issued,  and  no  doubt,  the  estates  might 
have  been  sold  under  it.     The  sale,  however,  was 
made  under  the  extent,  and  the  inquisition  finds, 
that  the  houses  in  Clifton  were  subject  to  the 
warrant,  which  has  the  same  effect  as  if  they  had 
been  found  to  be  subject  to  a  mortgage,  saving 
to  the  mortgagee  his  claim,    Tliere  is  no  pretence 
for  saying  that  the  warrant  was  ever  abandoned, 
and  that  gives  the  Crown  debt,  so  far,  a  priority 
as  to  all  other  creditors,  as  mucl\as  the  extent  it- 
self.   Under  these  circumstances,  I  think  the  debt 
was  fully  secured  :   and  we  cannot  say,  that,  in  a 
case  of  this  sort,  where  the  Crown  has  two  securi- 
ties, It  may  nqt  resort  to  both. 

« 

Graham, 
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GnAHAHy  Baron. — ^This  application  is  an  af*  ^••^* 
tempt  to  overhaul  an  arrangement  entered  into  TbeRiNa 
long  ago  for  the  convenience  of  the  party  now  so  jj^n. 
applying.  From  the  21st  of  May ^  the  Crown 
was  entitled  to  priority  by  virtue  of  the  extent, 
and  in  case  of  any  dispute  between  the  parties 
<m  the  subject  of  the  warrant,  the  Crown  officers 
mig^t  have  proceeded  to  execute  the  extent  and 
to  levy  the  debt  which  the  Crown  was  entitled  to 
be  paid  fiiUy.  The  notion,  that  14,000/.  only  was 
doe,  proceeded  on  a  mistake  arising.from  Joneis 
misrepresentation,  and  can  only  apply  to  the  war<- 
rant;  but  the  extent  was  competient  to  cover  the 
whole  debt,  even  if  the  warrant  had  been  aban- 
doned,  but  I  do  not  think  it  was.  [His  Lordship 
then  stated  the  material  circumstances.] '  Can  it  be 
endured,  that  in  such  a  case  as  this,  the  application 
should  be  made  ?  If  the  assignees  had  any  ground, 
they  should,  in  the  first  instance,  have  supplied 
for  an  anwveas  manus. 

Wood,  Baron j  was  absent. 

Garrow,  Baron. — I  entirely  concur;  and  \t 
roight  be  sufficient  for  me  to  say  so.  I  am,  how- 
ever, desirous  of  giving  my  reasons-  The  form 
of  the  order  sought  to  be  obtained  in  this  case,  is 
hy  no  means  sufficiently  explicit :  it  only  prays  an 
account;  but  it  has  clearly  a  further  object,  which 
ought  to  have  been  stated  :  and  in  that  view,  it 
H  impossible  this  application  can  be  sustained ; 
*»d  I  think  if  the  Court  could  have  known  the 

H  2  facts 


The  King 
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1820.      facts  now  disclosed,  thiis  rale  W^ould  ncvei:  have 
been  granted. 

Notwithstanding  the  ca^es  which  have  been 
much  pressed  on  the  Court,  I  however  think,  that 
the  time  which  has  been  suffered  to  ekpse  is  not 
sufficient  to  bar  the  claim  of  the  assignees.  The 
delay,  it  must  be  observed,  shews  clearly  the  ac- 
quiescence of  the  parties  in  the  arrangement 
which  is  now  sought  to  be  disturbed.  That  ar- 
rangement, I  think,  we  are  bound  to  support ;  and 
we  should,  by  granting  this  application,  defeat  the 
justice  of  the  case,  and  to  no  purpose ;  for  the 
Crown  might  still  obtain  the  satoe  end  by  adopt- 
ing another  course.  The  fact  of  the  arrangement 
having  taken  place,  is  further  recognized  by  the 
memorial  of  the  assignees  to  the  Treasury,  in  1816. 
Having  failed,  however,  in  that,  in  July^  1819,  they 
come  with  the  present  application  to  this  Court, 
and  I  feel  myself  fully  warranted  in  saying,  that 
there  is  not  the  slightest  foundation  for  it  \  nor  can 
I  refrain  from  observing,  that  there  is  sofnething 
suspicious  in  the  motion  being  made  after  the 
death  of  the  acting  assignee.  I  am,  therefore, 
of  course  of  opinion,  that  this  order  should  be 
discharged. 


Pe7^  Curiam. 


Rule  discharged. 
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In  the  matter  of  a  Parchment  Schedule  of 
discharge,  made  by  the  Commissioners  exe-     saiurd^iy, 
cuting  the  several  Acts  relating  to  the  Duties      ^.^^^^^   - 
of  Assessed  Taxes,  for  the  Division  of  Cu- 
LTTON,  in  the   County  of  Devon,  for  the 
year  1916,  ending  5th  Aprils  1817. 

An  order  had  been  obtained  by  the  Attorney-  TbeCommis- 
Gencralf  calling  upon  the  Commissioners  to  shew  cuUng*thc*fe. 
cause,  why  they  should  not  be  ordered  to  amend  Tau^g^o^thc 
Aeir  schedule  of  discharge,  by  striking  out  the  fewJ^xaxei 
sum  of  10/.    1*.  9^.   (being  part  of  the  sum  of  ^%  ^^'J'j^*^?: 
13/.  18*.  7^d.  inserted  therein  as  discharged  from  4|^gw.'iYi!''* 
the  assessment  and  not  authorized  by  the  powers  c.i6i,».i5, 

•^  *^  empowering 

given  to  the  Commissioners  by  the  several  sta-  ^p"  *»  <*"-  • 

^  "^  ciuir|i^  assess* 

tutes&c),  and  to  return  the  same,  so  amended,  to  mems  at  their 

'  ,  discretion f  to 

this  Court,  and  cause  the  said  10/.  Is.  9d.  to  be  discharge  per- 

,  ■  sons  charged 

collected  and  levied  in  discharge  of  the  said  as-  for  houses, 
scssment.     Service  on  the  Clerk  of  the  Commis-  omhegronnci 
sioners,  ordered  to  be  deemed  good  service.  been  occupied 

dnriag  the   ' 
whole  year ; 

The  affidavit  of  the  Surveyor,  which  was  read  «"!«»« notice 

•^  ^  in  writing  have 

on  applyins:  for  the  order,  stated  iu  effect,  that  ^^^  «»ven  to 

X       '^'^  '^      ^  .  ^  .      .  the  Assessor, 

the  assessors    appointed   bv  the  Commissioners,  of  s»ch  houses 

Jill.  1  "^1  n       having  been 

tluly  brought  mto  charge  m   the  assessment  tor  unoccupied, 
that  year,  three  furnished  dwelling-houses,  then,     y^^j  ,f  ^^^ 
and  usually  used  and  occupied  as  lodging  houses  So"Iid  tn^rrt" 
by  persons  and   families  resorting  to  Seaton^  for  *J*^ance'in^ 

their  schedule 
f)f  dischar«e, — as  in  that  case  the  opinion  of  the  Judges  cannot  be  taken,  beranso  that 
^  only  he  done  on  a  case  of  appeal, — tliis  Court  will  order  them  to  anicud  their  schc- 
<iale  by' striking  it  out. 

Q>aTf,  as  to  the  liability  of  houses  charged,  to  the  dnties  umler  the  circnmstmcos  of 
^<:  present  case  ?  SembU,  houses  left  (inoccupied  by  the  owner  duriiit;  part  of  ihe  >ear, 
^liere  the  furnitore  is  not  taken  atvay,  arc  liable  to  the  duticH  for  the  whoic  }ear. 

occasional 
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1820.       occasional  residence  only,    similar  to  furnishi^ 
^^^       houses  in  other  watering  places ;  and  that  certain 
persons,  owners  and  proprietors  of  two  of  the  said 
dwelling  houses,  were  charged  in  the  assessment 
for  them,  to  the  amount  of  20/.  3^.  6d.  ;-^that  no 
appeal  was  made,  and  the  assessment  being,  there-- 
fore,  in  force  for  the  whole  year's  duty,  payable 
by  quarterly  instalments,  were  signed  and  allowed 
by  two  of  the  Commissioners,  and  delivered  to  the 
collectors  for  collection  after  all  appeals    heard 
and  determined  ;  and  that  the  Commissioners  had 
transmitted  and  recorded  in  this  Court  the  parch- 
ment duplicate  for  the  division,  containing  the 
full  amount  of  the  said  assessment,  and  including 
therein  the  whole  yearns  duty  charged  on  the  per- 
son  assessed   respectively,  according  to  the   di- 
rections of  the  several  acts  : — that  the  collectors 
collected  one  moiety  of  the  duties  charged  by  the 
assessments  on  the  parties,  for  the  first  half  year, 
ending  at  Jilichaelmas,  1816,  and  paid  the  same  to 
the  Receiver-General,  and  also  demanded  from 
them  the  remaining  moieties  of  the  said  duties 
which  became  due  for  the  second  half  year,  ending 
on  the  5th  of  Aprils  1817,  and  they,  having  re- 
fused to    pay,  were    returned   defaulters,   under 
48 Geo.  III.; — that  the  collectors  having  neglected 
to  enforce  the  remaining  half  yearns  duty,  although 
the    ^aid   houses  were   continued  and  preserved 
during  the  whole  of  the  year  with  the  furniture, 
but  happeped  to  regain  unlet  dpring  that  portion 
of  the  year ;  and  thereupon,  two  of  the  Commis- 
sioners, without  any  appeal    by  the  parties  as- 
sessed, within  the  year  of  assessment,  upon  their 

application^ 
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appiicationy  caused  the  last-mentioned  half  year*s       tno. 

dut^  to  be  inserted  in  the   present  parchment  ^^ 

schedule  of  discharge,  in  the  absence  of  depo-  ^«''^»«»* 
nent 


The  affidavit  proceeded  to  state,  that  the 
schedule  had  been  transmitted  to  the  Receiver- 
General  by  the  Commissioners,  or  by  one  of  the 
persons  assessed,  who  acted  as  their  Clerk,  and 
by  the  Receiver-General  to  the  office  of  the  Com- 
missioners for  the  Affairs  of  Taxes,  previous  to 
its  being  recorded  in  this  Court,  as  required  by  the 
statute,  and  that  a  copy  was  transmitted  to  the  de- 
ponent; when,  (having  discovered  that  the  sum  of 
10/.  U.  Qd.  now  sought  to  be  restored,  had  been 
discharged  without  authority,  and  contrary  to  the 
intent  of  the  acts,  and  the  general  practice  in  other 
districts,  and  the  opinions  of  the  Judges,  on  cases 
demanded  by  surveyors  or  appellants  in  cases  of 
appeal  as  authorized  by  the  statutes)  the  deponent, 
in  the  execution  of  his  office,  reported  the  circum- 
stances to  the  Commissioners  for  the  Aflairs  of 
Taxes,  who  required  the  Commissioners  of  the 
Division  of  Colyton^  to  correct  and  amend  the  said 
schedule  (as  now  required);  but  that  they  declined 
so  to  do  alledging  that  they  considered  themselves 
authorized  in  their  discretion^  to  make  and  allow 
thediseharge  under  the  15  th  section*  of  the  act  of 

43  Geo. 

*  That  section  enacts  (the  statute  having  required  that  all 
bouies  occupied  at  the  time  of  making  the  assessment,  (5th . 
^fni^  are  to  be  brought  into  charge  to  the  duty  in  schedule 
(B.)  "  That  every  house  so  charged,  althoogh  the  same  shall, 

witbiD 


/ 
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1820.      43  Geo.  III.  c.  161.  as  a  house  becoming  unoccu- 
^^^^^"^  .  pied  within  the  year,  in  the  manner  mentioned  in 

In  rtf 

CoLYToK.  schedule  A.  of  the  said  act :  and  that  they  had  de- 
nied any  authority  by  which  they  could  be  re- 
quired, as  they  had  been,  to  amend  the  schedule, 
no  case  having  •  been  demanded  by  the  surveyor, 
agreeably  to  the  73d  section  of  the  last-mentioned 
act. 

The  affidavit  also  stated,  that  it  had  been  sub- 
mitted to  the  Commissioners  of  the  Division,  that 
the  said  13th  sect,  with  reference  to  schedule  A. 
applies  only  to  discharges,  where  a  house  actually 
becomes  unoccupied  by  a  tenant  quitting  on  the 
expiration  of  his  lease  or  demise,  and  does  not  ex- 
tend to  those  cases  of  owners  of  furnished  lodg- 
ing-houses of  this  description ; — and  that  it  had 
also  been  explained  to  the  Colyton  Commission- 
ers, that  the  surveyor  had  no  means  of  demand- 
ing a  case  for  the  opinion  of  the  Judges  in  the 
•  present  instance,  under  the  73d  sect,  or  otherwise, 
inasmuch  as  there  had  been  no  determination  of 
the  Commissioners,  on  any  appeal  against  the  as- 
ment,  in  which  case  only  authority  is  given  to 
demand  a  case  under  the  provisions  of  the  act,— • 
and  that  the  Commissioners  had  refused  to  rec- 
tify the  schedule,  as  rccjuired,  witliout  the  autho- 
rity of  this  Court. 

Clarke 

within  the  year,  become  unoccupiecl,  shall  be  charged  on  the 
former  occupier  for  the  time  being,  unless  notice  in  writing 
shall  have  been  given  to  the  assessor  of  such  house  being 
unoccupied;  and  the  Commissioners  are cmpotoerecf  at  their 
dkcreiioti  to  discharge  such  assessment." 


In  re 
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Clarke  now  shewed  cause  on  behalf  of  the  18M. 
Commissioners  of  Colj/ton,  on  the  affidavit  of 
Mr.  Townsend,  one  of  the  persons  assessed,  which  colytoii, 
stated  that  the  dwelling-liouses  in  question  were 
originally  purchased  by  him,  the  deponent,  with 
part  of  the  furniture  in  them,  together, — that 
one  of  them  he  designed  for  his  occasional  resi- 
dence, and  the  other  to  be  let  by  the  year,  or  for 
a  term,  and  not  as  lodging-houses ;  and  that  one 
of  such  houses  had  been  usually  let  to  a  tenant  by 
the  year  ; — that  finding  it  inconvenient  to  occupy 
the  one  which  he  had  intended  for  himself,  and 
the  tenant  of  the  other  house  quitting  it  during 
the  year  of  the  assessment,  he  advertised  both  of 
the  houses  to  be  sold,  and  if  not  sold,  to  be  let, 
meaning,  for  a  term  of  years ; — that  he  was  unable 
to  sell  or  let  them,  and  tliat  they  remained  alto- 
gether unoccupied  and  unproductive  for  the 
period  mentioned  in  the  schedule  of  discharge, 
and  much  longer,  and  that  no  person  during  that 
time  resided  therein  ;•— and  that,  upon  proof  of 
those  facts  upon  oath  before  the  Commissioners 
of  Coll/ton,  they  (considering  themselves  duly 
authorized  to  do  so  by  virtue  of  the  several  acts 
in  that  behalf)  granted  under  their  hands  and 
seals  their  schedules  of  discharge. 

Upon  these  facts  being  stated  as  cause  why  the 
order  obtained  by  the  Attorney-General  should 
not  be  discharged  : 

The  Court  enquired  whether  the  party  assessed 
had  given  siich  notice  as  appeared  to  be  required 

by 
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i?20.  t)y  the  1 5th  section  of  the  act,  and  being  inform* 

In  rt  ^^  ^^^  ^^  ^^^  ^0^9  ^^y  made  the 
^^^"^  Order  absolute  * 


*  The  following  casies  of  opinions  given  on  appeal  from 
determinations  of  the  Commissioners,  were  intended  to  have 
heen  cited  in  support  of  the  order  to  amend  the  schedule  : 
and  being  of  considerable  importance,  they  are  here  pnb* 
Hshed  as  connected  with  the  points  of  the  preceding  case. 

Price's  Cask* 
The  ointfr  of  a       The  Beverend  Richard  Price  occupied  a  house,  being  his 
^JS*b  *^m       ^^^  property,  in  the  Tithing  of  Portia  the  Division  of  Far- 
till  the  S6th  of  tingdon^  BerkM,  where  he  was  rated  for  the  same  to  the  as- 
-^»i*  sessed  taxes  on  the  26th  day  of  June,  18I7.t    He  left  the 

wiU^e  as-  Hthbg  and  went  to  reside  at  Swanua^  and  ceased  to  occupy 
seised  taxes       the  house  in  Pcrt^  which  remained  empty  the  remainder  of 

dcr  of  Sr*^"  ^Jio  yea'»  <^»d»ng  ^^^  ^1^'  ^«^®-    ^e  appealed  to  the  Corn- 
year,  that  is,  missioners  of  Assessed  Taxes  for  the   Division,  [against  a 
oeediflK  5th  of  ^^^^'^  msiA^  on  him  for  the  whole  year],  claimbg  an  abate- 
^jrail,  although  ment  for  three  quarters  of  a  yearns  house  and  window  duty 
he  c^oitted  pos-  f^Q^j  ^^  assessment  for  the  year  endmg  the  6th  day  of 

wfliiion  on  the       ^     .,  ^ .  .     i.  .i^      i  •    .  .    i 

S6thof  JtcMf,     ^prt/,  18181  in  respect  of  the  house  bemg  unoccupied  as 

and  ceased  to  before  mentioned ;  but  the  Commissioners  determined,  that, 
hoose^er.  ^^  ^®  ^^  ^^  owner  of  the  house,  he  could  not  be  relieved 
wards.  from  any  part  of  the  tax  for  that  year. 

Not  being  satisfied  with  that  decision,  the  Commissioners^ 
at  his  request,  stated  the  foregoing  case  for  the  opinion  of  tha 
subscribing  Judges  which  was  as  follows : 

2bth  February^  1819. — ^We  are  of  opinion  that  the  deter<- 
mination  of  the  Commissioners  is  right, 

G.  Wood. 
J.  Batlbt. 
J.  A.  Park. 
W.  D.  Best. 


t  The  year,  with  relation  to  the  practice  of  assessing  the  duties,  com* 
mcnces  on  the  5th  of  Aj^rU, 

X  45  Gto.  III.  c.  161.-48  Gto,  III.  c  55. 

Bortugh 
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Bmmifk  cf  SmrkoMmgk,  1890. 

utktCmaiifof  York.  v-'V^^ 

In  rr 

SoLLETT  and  Glass's  Case.  Cotrrow. 


Tbis  was  an  appeal  to  the  Commissioners  from  the  snr-  Hoasea  let  u 
tkaige  of  the  snrreyor  of  the  windows,  and  the  assessors  of  ^^!^[^^  u 
the  hoase  tax»  on  each  of  the  aboTO  parties,  nnder  the  eir-  HcV^rt,  and 
ciMtanees  of  the  foHowing  ease,  stated  on  an  appeal  for  the  which  m  to 

qaoion  of  the  Judges  whose  names  are  sabjoined.  the  mioiat^fa- 

aiilies  hiring 
Within  the  Boroaeh  of  Scarborough  aforesaid,  there  is  a  them  for  the 
^ace  called  the  Cliff,  on  which  sereral  houses  (called  the  leu  than  half 

NemBuUdimgs)  hare  been  erected  and  furnished  at  a  very  *y^*^^* 

mm  ^«>i««  1      nme  1,  and  are. 

gnat  ezpence,  for  the  purpose  of  letting  lodgings  to  the  anriiiff  the  re- 

companj  resorting  thither  in  the  summer  season,  the  situation  maiiiderof  the 
beiag  without  the  town,  and  commanding  a  fine  prospect  of  ^"^L 
the  harbour,  sea,  &e.    Those  booses  are  large,  and  generally  onoccnpied, 
let  to  tlvee  or  four  different  families  at  the  same  time,  during  J^the  mmwIS 
die  Spa  season,  which  begins  about  the  latter  end  of  June,  taxes  for  the 
and  continues  only  tiU  the  beginning  of  October.      Richard  entire  year. 
Spffe»  and  William  Glass,  were  the  owners  of  two  houses, 
eadi  situate  upon  the  said  place  called  the  Cliff,  in  one  of 
which  they  and  their  families  resided  the  whole  year,  but  the 
others  were  occupied  as   lodging-houses  for  the  company 
daring  the  summer,  as  abore  mentioned,  and  were  shut  up 
lod  onoccnpied  from  the  end  of  one  Spa  season  to  the  begin- 
niog  of  the  next,  being  a  period  of  not  less  than  about  eight 
aonths,  during  which  time  the  same  were  not  aired  by  fires  or 
otherwiae,  or  used  in  any  manner  whatsoever  by  Sollett  and 
Gkus,  their  families,  or  servants;  and  bills  were  affixed  upon 
their  doors,  purporting  that  such  houses  were  to  be  let  ready 
foraisbed.  The  surveyor  of  the  windows  made  a  surcharge  upon 
SoUeit,  of  2/.  5s.  M.,  being  the  amount  of  the  duty  upon  the 
forty-four  windows  in  his  said  house  so  let  as  a  lodging- 
house,  from  Michaelmas  1783  to  Lady-day  1784,  the  time 
during  which  the  house  was  so  shut  up  and  unoccupied,  as 
before  mentioned ;  and  the  assessors  of  the  house  tax  also 
charged  Sollett  with  the  sum  of  20s.  for  the  duty  upon  the 
other  house  during  the  same  time.    The  surveyor  of  the  win- 
dows likewise  made  a  charge  upon  Glass,  of  2/.  6s.  6d.  for 
forty-five  windows  in  his  said  lodging-house ;  and  the  asses- 
sors of  the  house  tax  charged  him  14ff.  Zd.  for  the  duty  npon 
the  same  house  for  the  time  last  above  mentioned,  the  same 
being  also  shut  up  and  unoccupied. 

The 
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In  re 


The  Commissioners^  on  the  hearing  af  tiie  appeal,  assomfag 
that  the  appellants  made  as  much  monej  of  their  said  lodging- 
houses  in  one  summer,  as  the  annual  rent  of  their  said 
houses  would  amount  to  if  let  hy  the  year,  confirmed  the 
charges  of  the  surveyor  and  assessors,  and  stated  the  alK>ve 
ease,  to  which  the  annexed  opinion  was  returned  by  tho 
SMbseribing  Judges : 

Serjeanti*  Inn,  )  We  are  of  opinion  that  the  determinar^ 
ZUt  Aujfust,  17B5.  y  tion  ai  the  Commissioners  is  right 

H.  GouLP. 

£.  WlLLBS. 


Fersonsletttng 
houses  furnisli- 
cd,  as  lodging- 
houses  for  a 
part  of  the 
^ear,  not  be- 
ing at  any 
time  occupied 
for  more  than 
aix  months 
successively, 
and  paying 
three  quarters 
of  a  year's  as- 
sessed taxes, 
are  still  liable 
to  be  charged 
for  the  other 
quarter:  and 
the  Commis- 
sioners have 
no  power  to 
make  any 
abatement  in 


Skiknbr*s  Case. 

I 

[Stated  for  the  opinion  of  the  Judges  on  an  appeal  from  Hie 
determination  of  the  Commissioners  of  Assessed  Taxes.] 

iVt  a  meeting  of  the  Commissioners  for  hearing  and  deteiw 
mining  the  appeals  against  the  duties  on  houses,  win- 
dows, and  lights,  imposed  by  an  act  of  the  6th  year  of 
his  present  Majesty^s  reign,  and  by  another  act  mado 
in  tlie  24th  year  of  his  said  Majesty's  reign,  within  th& 
lower  part  of  the  sonth  division  of  the  Lath  of  Aylesford^ 
in  the  said  county  of  Kent,  holden  by  adjournment  at 
the  Rose  and  Crown  Inn,  in  Titnbridge  town,  on  the  8th 
February,  1787, 


Robert  Skinner  being  assessed  to  the  said  duties  for  three 
dwelling-houses  at  Tunbridge  Wells,  which  he  furnished  for 
the  purpose  of  letting  as  lodging-houses  to  the  company  re- 
sorting to  Tunbridge  Wells  in  the  summer,  which  lodgings 
are  usually  let  about  the  beginning  of  June,  and  left  betwee  q 
Michaelmas  and  Christmas,  and  not  inhabited  upon  the  aver- 
age, more  than  six  months  in  the  year,  although  the  appel- 
the  assessment;  hints  paid  for  three  quarters  of  a  year  to  the  said  duties ;  and 
although  dur-  Edward  Strange  and  Thomas  Wood  being  assessed  to  tho 
ter  for  iivhich  ^^^^  duties  for  one  dwelling-house  each,  at  Tunbridge  Wells 
the  abatement  aforesaid,  which  they  furnish  for  the  saltie  purpose,  and 
the^houses '  which  are  usually  let  and  left  about  the  same  time,  appealed 
have  not  been   against  the  said  duties  for  the  quarter  of  the  year,  from  the 

5th  day  of  January  last,  to  the  5th  day  of  April  next.  And 
it  appearing  that  the  said  lodging-houses  were  shiit  up  before 
the  said'  5th  day  of  January  last,  the  furniture  remaining 
therein,  and  that  the  said  appellants  intend  to  keep  the  same 
shut  up  until  after  the  said  5th  day  of  April  next,  w  ithont 

opening. 


opened. 
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DpcBiag,  for  tbe  pnrpos^  of  airing  or  letting,  or  making  any  use       IMH. 
tiMreof,  We»  the  Commissioners  present,  are  of  opinion,  that 


the  Slid  JMeri  Skinner,  Edward  Strmige,  and  Tkomut  Wood,     ^j^n^ 

oa%hL  to  be  abated  the  assessments  to  the  said  dnties,  on  the 

said  lodgtng-faouses,  for  the  said  one  quarter  of  a  year  :    bat 

Hr.  John  Park,  one  of  the  assessors,  being  dissatisfied  with 

ov  determination,  required  ns  to  state  the  case  specially,  to 

he  transmitted  to  die  Judges  for  their  opinion,  which  we  have 

done  accordingly. 

Given  under  our  hands  the  day  and  year  first  above 

written. 

S%ned  by  the  Commusioners. 

Seneanig'  Inn,      \     We  are  of  opinion  that  the  determi* 
^  December,  1787.  )  nation  of  the  Conunbsioners  is  wrong. 

H.  Gould. 
J.    Heath. 
J.   WiiioN. 
A.  Thomsoit. 


•Saisex. 

Wright's  Case. 

At  a  meeting  of  the  Commissioners  acting  in  and  for  the 
Upper  Division  of  the  Rape  of  Chickester,  in  the 
county  of  Suuex,  for  hearing  and  determining  appeals 
against  the  several  duties  under  the  management  of  tho 
CQmroissioneis  for  the  Affairs  of  Taxes,  held  the  3l8t 
day  of  January f  1807, 

Mb.  Wright  appealed  against  the  assessment  made  on  ^^^^^J^^^^; 
Lim  in  the  parish  of  Southbersted,  in   the   said  county  of  ^|  ^^^^^^  ^^ 
SuMUx,  for  or  in  respect  of  the  duties  on  houses  and  wm-  being  let  as  a 
dow3,  and  inhabited  houses,  for  the  quarter  of  the  year  end-  ^y-^l*^- 
m  the  5th  day  of  January,  1807,  on  the  ground  that  the  house,  U 
hLe  was  unoccupied  during  the  whole  of  such  quarter.  ^hargeaWe  for 

year's  duty. 

The  honMWM  unfurnislied.  and  kept  for  the  purpose  of  J»*«»J.^'/« 
being  let  as  a  ready-furnished  lodging-house,  and  had  been,  ,„j  „nf„,^i,. 
preTionsiT  to  the  10th  of  October  lf»t,  let  and  occupied  as  ed  for  one  en- 
soch:  but  it  had  not  been  let,  and  no  person  had  resided  tire  quarter, 
therein  during  the  quarter  above-mentioned,  though  a  person 
vent  occasionally  into  the  house  to  air  the  same. 

The 
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lore 
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^The  Cmnmissioners,  on  hearing  the  above  "appeal,  wer« 
of  opinion  that  the'honse  onght  to  be  considered  as  onoccu- 
pied  during  the  quarter  aboTe-mentioned,  and  not  liable  to 
the  duty  on  houses  and  windows,  and  inhabited  houses,  and 
relieved  the  appellant  accordingly.  Bot  the  acting  surveyor. 
Mr.  Marsden,  having  expressed  his  dissatisfaction  with  this 
determination,  and  requested  that  the  case  might  be  stated 
for  the  opinion  of  the  Judges,  We,  the  undersignedy  two  of 
the  Commissioners,  have  done  so  accordingly. 

Signed  by  the  Commissioners. 


IStkJvne,  1808. — ^We  are  of  opinion  that  the  determina- 
tion of  the  Commissioners  u  wrong. 

H.  Grose. 
S.  Lawrence. 
S.  Lb  Blanc. 
G.  Wood. 
J.    Batlby. 
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Coram  rich  abbs,  Lord  Chief  Baron. 

Oliver  and  Wife,  and  their  Heir  at  Law  v.       WedMi$d^^ 

Court  and  others. 


The*  plaintiffs  filed  this  bill  in  Trinity  Term, ^Fnmdtatnipm^ 


cipal 


55  Geo.  III.   against  the  defendants,  the  prin- '*""* '^^ 

^  '  *^  The  plaintiff— 

who  wai  te- 
nant for  Ufa  of 
the  premisat, 
«U  ander  the  contract  now  Mmgfat  to  be  aet  aaide  by  virtne  of  hit  narriajRa  aettlO' 
■eat,  mtktutt  imfmckmmt  rf  mute,— hannf  become  involred  In  debt  and  greaSy  embar- 
wed  in  his  pecnniary  affairs,  in  Mwf^  1801.  conveyed  all  kU  uMtf  ngki^  tUk,  tmd 
kierat,  in  the  settled  premises,  to  trustees,  for  the  pnrpose  of  sale  (sobject  to  a  rent- 
charge  of  1501.  per  mm.  reserved  to  himself)^  for  the  benefit  of  snch  of  his  creditors  at 
ihodd  execnte  the  deed.  Immediately  after  he  had  himself  execated  that  deed,  he  lefk 
the  coBBtry,  and  went  to  reside  in  the  lak  rf  Mwn^  for  the  manifest  and  avowed  pnrposo 
of  penooal  protectioq,  from  his  still  nnsati^eS  creditors.  The  tmstees  therenpon  em- 
I%ed  m  loMd  turveifar  for  the  pnrpose  of  mBUuHng  and  vabiiMf  ike  pitdfU^'i  hUereai  in 
^frmuMeg,  preparatory  to  pnttmc  them  op  to  Mle.  He  (sorveyor)  was  assisted  in  the  pcr- 
fenamce  of  that  daty  thronghoot  6y  lu$  mm,  tked^endmt,  Ike  pmreha»er,  who  had^then  very 
Kcentivy^been  his  father's  partner  in  the  bosiness  (himself  also  a  land  snrveyor  and  anc- 
tiooeer)  so  that  he  had  had  great  share  in  makin|^  that  valuation,  by  measoring,  and  map« 
pag  die  eatate,  Ac  The  rcsolt  of  that  valaauon  (which  was  conipleted  in  December, 
iBOij  was  an  estimate  staUng  the  annual  value  to  be  t3t/.  St.  5d.  On  the  6di  of  Febru^ 
«y  roUowing  the  estate  was  pnt  up  to  sale  by  public  auction,  upon  which  occasion  the 
itfewdmU  (the  purchaser)  iros  etmloyed  ^u  ike  auctwmeer.  The  estate  not  being  then  sold, 
a  no  one  had  offered  any  biddioc,  the  defendant,  an  (he  next  day  proposed  to  the  trus- 
tees  to  purdiase  the  estate  himselt  for  5001.  They  immediately  acceded  to  the  proposal, 
■ad  let  the  defendant  into  possession  on  the  15th  ei  April,  but  did  not  require  of  him  to 
psjr  the  pnrciiase-money  till  the  5th  ofMurek,  1803,  when  the  conveyance  to  him  was-exe- 
cated,  and  tkef  them  reeewed  U  tcUkomi  tokiMg  or  reqmriHg  iaUereet,  That  conveyance  was 
looB  afterwards  executed  by  the  plaintiff,  who  came  from  the  Jsle  qfMan  for  that  purpose, 

rn  receiving  a  letter  from  cne  o/  the  trusteee,  vtformng  him,  that  if. he  did  not  execute 
ieed,  the  annuity  of  1501.  looald  be  no  longer  piud.  At  the  time  of  the  eale  to  the  d«- 
fmieat  there  woe  a  quantity  t/  vahtabU  timber  oa  the  ettate,  said  to  be  worth  from  SOOI. 
ts  7001.,  mhieh  had  not  been  taken  into  comsideraiion  in  making  the  above  eetimate  qf  the 
''eintereei. 


lliat  purchase  was,  under  these  circumstances,  sought  to  be  set  aside,  on  the  several 
inmnds  of  having  been  made  by  a  pereon  qf  ekiU  in  business,  employed  eoi^entialiy 
00  the  part  of  the  plaintiff  to  value  and  sell  the«sUte  for  the  vendor's  advantage— 
luiowledge  in  consequence  acquired  by  him-*»fraudulent  abuse  of  ttust— inadequacy  of 
price— and  duress  and  coercion. 

^  The  defence  was,  that  the  consideration  money  was  not  inadequate— that  the  character 
IB  which  the  purchaser  had  stood,  with  relation  to  the  parties,  was  no^  one  of  truai  or 
«a/Uflic<^that  he  had  acquired  no  knowledge  whidi  he  had  not  fully  tfoaMumiMfed— and 
that  «f  the  ptmntiff  had  himself  by  Joining  in  the  conveyance  eaitfirmed  it,  and  ae  eo  great  a 
lagtk  ef  time  had  beenmfered  to  elapse  since  the  purchase,  it  amoao ted  altogether  to 
»«ch  complete  and  entire  acquiescence  without  any  complaint  or  protest  on  the  part  of 
the  plaintiff  as  Oiat  it  had  operated  to  preclude  him  from  all  right  to  t}ie  relief  which 
heionriit. 

•  •  >  Held, 
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1820.       cipal  of  whom,   {Court)  was  the  purchaser  of 
""^""^^      the  plaintiff  Oliver'^  life-interest  in  the    estate 
and  Wife     in  disDutc :  the  others  were  the  trustees  or  the 
Court      plaintiff  appointed   under  a  conveyance  of  the 
*°  ^  ^"*    estate,  executed  by  him   for  the  benefit  of  his 
creditors  —  and   certain    incumbrancers    on  the 
estate  since   the   defendant  C^urt  had  been  in 
possession.     The    bill    prayed  a  discovery;  and 
that  the   purchase  (made   in   1800)    might    be 
declared  fraudulent,  and  therefore  decreed  to  be 
set  a§ide,  and   the  conveyances  delivered  up  to 
be  cancelled  :   the  plaintiff  Oliver  offering  to  re- 
pay the  purchase-money  with  interest  to  the  de- 
fendant Courty  upon  his  accounting  for  the  rents 

and  profits  whilst  in  possession. 

It 

TUiidy  that  the  purchase  on^ht,  under  the  circnrnfltances  of  (he  ease,  to  be  set  aside— 
that  thed^endmil  Court  Aad  no  rigid  to  purtkoBe  by  reason  of  the  sitnation  of  relationship 
in  which  he  stood  to  the  parties  Belling— that  the  inadeqaacy  of  price  was  sufficiently 
established  under  Hut  circoastances  of  fraud  disclosed  :— t^ot  independently  of  those 
circnaiBtances,  ike  mnimon  of  the  timber  in  the  vaiuaiion  would  atone  (althongh  said  to  be 
a  mistake)  have  been  sni&cient  ground  for  tetting  the  purchase  aside,  yrfaen  made  by  a 
person  in  the  character  with  which  the  defendant  was  clothed— *that  under  tiie  circum- 
stances of  duress  in  which  the  pAaintiff  was  shewn  to  have  been  and  to  have  continued  in 
this  case,  his  execution  of  the  ^eed  was  void,  if  necessary;  and,  if  unnecessary,  ntiga- 
tory---aud  that  the  length  of  time  which  had  elapsed  between  the  original  transaction  and 
the  institution  of  this  suit  to  aaanl  the  contract  was  no  bar  to  the  plaintiff's  claim  to 
relief  in  Courts  of  Equity  (where  the  jurisdiction  to  relieve  b  not  subject  to  any  limi- 
tation in  point  of  intermediate  lapse  of  time  by  analogy  to  the  statute  ;  but  only  to  such 
,  as  is  usually,  for  the  sake  of  convenience,  prescribed  by  the  discretion  of  the  Court),  in 
consideration  of  his  having  heen,  from  poverty  and  embarrassments,  non  compos  sui. 

Trustees  have  an  important  doty  cast  upon  them  by  the  acceptance  of  a  trust,  and 
ought  to  exercise  due  diligence  in  the  execution  of  it,  and  to  attend  with  some  degree  of 
vigilance  to  the  interest  of  their  cestui  que  trust.  In  tli.'i  case,  where  no  culpable  acts 
were  expressly  charged  against  them  by  the  bill,  but  the  circumstances  of  the  case  dis* 
closed  to  tlie  Court  that  they  had  neglected  their  diity,  by  remaining  passive  and  supine 
where  the  interest  of  the  cestui  que  trust  was  invaded,  and  did  not  appear  to  have  been 
attempted  to  be  protected  by  them,  the  Court  reprobated  their  want  of  attention  and 
activity  as  a  gross  breach  bf  duty,  and  refused  to  give  them  (althongh  necessarily  made 
nominal  defeladants  to^the  bill)  their  costs  of  suit.  If  one  of  trustees  only  acts,  the  otliers 
delegating  the  whole  duty  to  him,  are  involved  in  and  responsible  for  his  conduct  fn  tiie 
execution  of  it. 

An  auctioneer  employed  to  sell  cannot  be  permitted  on  equitable  principles  to  purchase 
the  property  himself. 

If  the  person  so  employed  has  also  been  in  other  respects  connected  with  the  interests 
of  the  vendor,  as  by  naving  been  concerned  in  valuing  the  property,  and  purchases  the 
estate  the  next  da^  by  private  contract,  where  the  property  was  net  sold  at  the  auction 
in  consequence  of  no  bidding  having  been  made,  and  no  satisfactory  account  of  th^;  pro* 
c^edings  of  the  day  be  given  by  the  auctioneer  in  his  answer  to  a  bill  filed  against  him 
as  purchaser,  under  such  circumstances,  the  purchase  will  be  set  aside ;  for  in  such  a 
case  the  Court  will  consider  that  the  duties  of  an  agent  so  circumstanced,  were  not  con« 
eluded  vvith  the  mere  business  of  the  da  v. 
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It  was  also  prayed,  that  in  taking  the  account 
die  defendant  Court  might  be  charged  with  a  full 
and  fair  rent  for  the  premisesi  and  for  the  full 
v'alue  of  all  the  timber  cut  by  him ;  and  be  de- 
creed to  pay  to  the  plaintiff  what  should  be  foun4 
to  be  due  to  him  on  taking  such  accounts ;  and 
also  that  the  defendant  might  be  decreed  to  ac- 
count for  all  waste  committed  by  him^— and  for 
an  injunction,  restraining  him  from  committing 
farther  waste  on  t^e  premises. 
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Tlie  bill  stated  that  the  plaintiff,  being  seised 
te.,  by  articles  of  settlement  (in  1787),  before  his 
marriage,  covenanted  to  convey  to  trustees  a  cer- 
tain freehold  estate  in  the  county  of  fVorcester^ 
of  the  yearly  value  of  IBS/.,  to  the  use  of  him- 
self for  life,  without  impeachment  of  waste,  ex- 
cept voluntary  waste  in  buildings,  remainder  to 
his  wife  for  her  life,  with  power  to  lease,  remain- 
der to  their  children,  in  such  shares  as  plaintiff 
should  appoint,  and  in  default  to  the  trustees  for  a 
term  of  200  years,  for  raising  portions  for  younger 
children ;  and  after  and  subject  thereto,  to  the 
sons  and  daughters  in  strict  settlement,  with  re- 
mainder to  the  use  of  the  right  heirs  of  the  plain- 
tiff—that in  March  J  1799,  the  plaintiff  having 
become  embarrassed  in  his  circumstances,  had 
conveyed  xertain  other  real  estates  of  which  he 
^  then  seised  to  two  of  the  defendants  in 
^t  for  the  benefit  of  such  creditors  as  should 
execute  the  deed— that  the  trustees  caused  the 
*^d  estates  to  be  advertised  for  sale  by  public 
auctiim,  and.frequently  offered  them  for  sale  by 
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private  contract,  without  being  able  to  procure 
wy  thing  near  the  piice  at  which  they  had  been 
valued  by  the  surveyor  employed  for  that  purpose, 
and  that  the  plaintiff  owed  at  that  time  consider- 
able sums  to  persons  not  parties  to  the  above  deed 
of  March,  1799. 


The  bill  then  stated  that  the  plaintiff  being  by 
virtue  of  his  said  marriage  settlement  entitled  to  a 
life  interest  in  the  settled  estateSf  with  reversion 
in  fee  to  himself  on  failure  of  issue  of  the  mar- 
riage, conveyed  all  his  estate,  right,  title,  and  in- 
terest  171  the  sOme,  by  indenture  of  the  I6th  May^ 
1801/  to  trustees  (the  same  persons  as  had  been 
appointed  by  the  deed  of  1799)  in  trust  also  to 
sell  for  his  creditors,  reciting,  as  part  of  the  con- 
sideration of  such  deed,  that  he  was  to  be  paid  or 
allowed  an  annuity  of  150/.  during  his  life,  and 
subject  thereto  upon  trust  to  sell  the  plaintiff's 
interest  in  the  property,  to  pay  the  proceeds  to 
the  unsatisfied  creditors^  and  the  surplus,  if  any, 
to  himself. 


It  further  stated,  that,  previous  to  1799,  the 
father  of  the  defendant  (Richard  Court)  carried 
on  the  business  of  land  surveyor  and  agent,  in 
copartnership  with  his  son;  and  that  in  1801 
tbpy  were  employed  in  that  character,  by  the  trus- 
tees in  the  last-mentioned  deeds,  to  survey,  mea- 
sure, and  vq^lue  all  the  estates  so  conveyed  by  the 
trust  deeds  ;  and  that  during,  the  year  1801  they 
frequently  surveyed  and  mes^sured  the  property ; 
and  the  entire  management  of  it,  for  the  purpose 

of 
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of  sale,  was  committed  to  them  by  the  trustees, 
as  their  confidential  agents— that  the  defendant 
C^vrt  afterwards  took  another  person  into  part* 
nership^  but  that  he  still  continued  to  conduct 
the  management  of  the  property  for  the  pur- 
pose of  selling  it,  by  means  of  which  employ- 
ment he  acquired  an  intimate  knowledge  of 
the  trust  property  and  its  vn/u^— that  in  Febru^ 
anf,  1802,  the  property,  which  was  the  subject* 
matter  of  the  deed  of  1787,  was  put  up  to  sale 
by  public  auction,  upon  which  occasion  the  de* 
feadant  Court  acted  as  the  auctioneer  in  the  em* 
ploy  of  the  trustees ;  but  that  the  defendant  having 
then  formed  an  intention  of  purchasing  the  pro* 
perty  himself,  by  contrivance^  prevented  any  sale 
from  taking  place;  and  on  the  next  day,  or  the 
day  after  thatf  himself  made  proposals  to  the  trus* 
ita  to  become  the  purchaser  of  the  proper ty^  and 
tfterwards  entered  into  a  contract  with  them  for 
the  sale  thereof  to  him,  at  a  very  small  and  in- 
adequate price,  namely,  500/.  for  the  whole,  in^ 
eluding  a  large  quantity  of  very  fine  and  valuable 
tlmbtr  trees,  growing  upon  the  land,  to  an  amount 
in  value  of  7001. — ^that  in  April,  180S,^the  trus- 
tees let  the  defendant  Court  into  possession  of  all 
the  s^d  trust  estates  comprized  in  the  deed  of 
1787,  which  he  had  held  ever  since:  and  that  he 
^  committed  great  waste  thereon,  by  cutting 
^own  trees  calculated  for  ornament  and  shelter, 
^y  pulling  down  walls  and  part  of  the  mansion*- 
^se,  ploughing  up  pasture,  and  other  means, 
<^agiiig  the  estate   to  an  extent  in  value  of 
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1820.  It  was  also  alleged,  that  the  defendant  Cowrt 

^IT^'^     soon  afterwards  borrowed  800/.  of  the  defendant 

.    Oliveb 

and  Wife  Waldrott  ott  securitv  of  the  said  life-interest  of 
Court  the  plaintiff  by  way  of  mortgage,  and  that  the 
deed  \vas  executed  by  the  trustees,  whereby  he 
had  become  an  incumbrancer  at  the  time  of  filing 
the  bill  to  that  extent — that  he  (defendant  Court) 
had  also  entered  mto  an  agreement  for  a  lease 
of  the  premises  with  defendant  Stokes,  and  had 
received  from'  him  400/.  as  a  consideration  for 
such  agreement — that  they  had  both  had  notice, 
and  that  application  had  been  made  to  all  the 
defendants  to  deliver  up  possession  on  re-payment 
of  the  money  paid  by  Court  to  the  trustees,  which 
they  had  refused  to  do. 

The  bill  then  proceeded  to  charge  various  acts, 
letters,  bills  of  charges  for  business  done  (in  sur- 
veying, valuing,  and  superintending  alterations  and 
preparations,  and  arrangements  for  selling  the  pro- 
perty &c.  &c.)  and  conversations,  in  support  of 
the  foregoing  statements,  and  in  explanation  of 
the  relative  situation  of  the  parties,  the  nature 
and  extent  of  the  transactions  between  them— 
making  out  a  strong  case  of  means  of  knowledge 
of  the  property  and  its  value  on  one  side,  and 
of  submission  and  confidence  on  the  other.  It 
charged  also,  that  the  property  was  worth  very 
considerably  more  than  the  money  paid  by  Court, 
and  that  it  had  recently  before*  the  sale,  been 
valued  by  himself  at  235/.  per  ann.,  and  that  it 
was  worth  about  1400/.  or  1500/,  Then,  suggest- 
ing 
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iflg  pretences^  that  the  plaintiff  0/iver  had  sub- 
sequently confirmed  the  purchase  by  deed,  the 
plaintiff  charged^  that  he  did  in  fact  execute 
some  deed  purporting  to  be  a  conveyance  of  his 
interest  in  the  premises^  but  that  he  was  at  that 
timf  and  had  been  for  a  long  time  before  ^  residing 
in  the  Isle  of  Map,  for  the  purpose  of  avoiding 
ia  creditors^  in  consequence  of  being  greatly  in-' 
vulvtd  and  embarrassed  in  his  pecuniary  circum- 
stances,  and  that  he  executed  such  deed  at  the 
desire  and  instance  of  the  trustees,  who  had  threa- 
tened him,  by  letter,  written  by  defendant  IJill 
(one  of  the  trustees),  that,  unless  he  executed  it, 
the  annuity  of  \50L  would  be  no  longer  paid  to 
him;  in  which  letter  jETi//  gave  him  permission 
to  draw  on  him  for  money  to  pay  his  expences 
of  the  joumey-~that  the  deed  was  executed  under 
the  influence  and  controul  of  the  trustees,  and 
that  at  the  time  of  executing  it  the  plaintiff  did 
not  know  that  the  defendant  Court  was  the  pur- 
chaser of  the  estate ;  and  that  the  whole  was  the 
effect  of  duress,  fraud,  and  confederacy. 

Finally — after  suggesting  a  pretence,  that  if  the 
plaintiff  had  at  any  time  had  any  good  ground  of 
objection  to  the  purchase,  it  ought  to  have  been 
raised  long  before  the  bill  was  filed — it  charged, 
that  ever  since  the  year  1802  the  plaintiff  had 
been  in  indigent  and  distressed  circumstances,  and 
in  want  of  the  means  of  commencing  a  suit,  and 
that  but  for  utter  inability,  the  consequence  of 
such  distress,  he  would  have  proceeded  long  be- 
fore to  have  set  on  foot  a  legal  inquiry  as  to  the 
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jncrits  of  the  transaction.  It  also  charged,  that 
all  the  creditors  had  been  paid  the  full  amount 
of  their  composition  of  17^.  6d.  in  the  pound. 

The  bill  was  afterwards  twice  amended. 


/ 


The  answer  of  the  defendant  Court,  stated,  that 
he  had  paid  the  full  value  of  the  premises  bought 
by  him  of  the  trustees  ;  that  during  the  years  1801 
and  1 808,  the  defendant's  father  was  employed  on 
his  sole  and  separate  account  by  the  trustees,  in 
surveying  and  valuing  the  trust  premises,  and  that 
he  had  nothing  to  do  with  any  thing  concerning^ 
them  but  the  measuring,  mapping,  and  planning— « 
and  that  fVilliam  Roberts  (defendant's  then  clerk , 
and  afterwards  his  partner)   also  occasionally  as- 
sisted defendant  Courtis  father  in  the  measuring, 
mapping,   and  planning.     In  his  answer  to  the 
amended  bill,  he  stated,  that  he  had  dissolved  part- 
nership with  his  father  in  1797,  and  that  during 
all  the  transactions,  in  the  bill  stated,  he  was  not  a 
partner  with  his  father,  and  only  occasionally  as- 
sisted him  in  his  business  as  his  agent ;  denied  that 
he  or  his  father  were  directed  to  endeavour  to  sell 
the  estate  so  purchased,  except  in  his  (defendant's) 
capacity  of  auctioneer,  and  that  only  because  his 
father  was  not  qualified  to  act  as  an  auctioneer  : 
and  he  also  denied  that  he  was  the  confidential 
agent  of  the  trustees,  or  that  he  had  the  manage- 
ment of  the  estate  (which,  he  alleged,  had  been 
wholly  confided  to  the  solicitor  of  the  trustees 
in  that  respect),  or  that  he  or  his  father  had  ac- 
quired any  full  or  complete  knowledge  of  the 

property. 
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property,  beyond  what  they  obtained  in  their  em- 
ployment as  measurers  and  valuersi  all  of  which 
information,  at  any  time  so  acquired,  had  been 
iy  them  communicated  fully  to  the  trustees :  and 
that  no  advantage  was  taken  of  such  knowledge 
in  making  the  purchase. 


ISS 


1890. 


Outer 

And  Wife 

«. 

Court 

aad-olben* 


Then  (having  denied  any  intention  to  become 
a  purchaser  at  the  time  when  the  estate  was  put 
up  by  him  to  auction^  on  the  6th  February^  1802), 
be  admitted^  being  desirous  of  purchasing  it  about 
the  next  day  (but  he  did  not  know  the  exi^ct  time), 
and  stated  that  he  then  proposed  to  purchase  the 
estate  at  500/.,  if  no  higher  price  could  be  got  by 
the  trustees  before  the  estate  should  be  conveyed 
to  him  ;  and  he  also  admitted  his  subsequent  pur-* 
chase,  as  charged;  insisting,  however,  that  the 
consideration  paid  by  him  was  the  full  value,  and 
not  an  inadequate  price.  He  alleged,  that  it  was 
not  till  twelve  months  after  the  time  when  he 
entered  into  such  verbal  and  conditional  contract, 
that  the  estate  was  conveyed  to  him :  and  that  lie 
believed  that  no  better  offer  had,  in  the  mean  tim^y 
been  made  to  the  trustees  j  and  that  th^  consi- 
deration money  (500/.)  was  paid  on  the « ex^ou* 
tion  of  the  conveyance  which  was  then  executed 
by  the  trustees  in  April,  1803,  and  in  a  short 
time  afterwards  by  the  plaintiff.  [In  his  answer 
to  the  amended  bill  he  admitted,  that  it  was  no 
part  of  the  agreement,  that  the  trustees  might, 
notwithstanding,  sell  the  estate  to  any  one  else 
who  should  offer  more  money  for  it,— -and  that 

he 
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he  was  let  into  the  possession  about  a  year  before 
he  paid  bis  purchase  money.] 

He  adtnitted  that,  the  annual  value  was  SSS/.^ 
according  to  his  father's  valuation,  but  alleged^ 
that  it  was  subject  to  heavy  charges  and  out^ 
goings,  as  the  said  annuity  of  150/.,  10/.  3s.  Td. 
ftr  anil,  for  land  tax,  10/.  joei*  cnn.  for  repairs^ 
and  1  /•  9j.  %d.  for  chief  rent ;  that  he  had  since 
his  purchase  laid  out  300/.  in  improvements^  and 
that  he  had  paid  a  large  premium  on  insuring  the 
plaintiff's  life,  which,  with  other  matters  stated  in 
the  answer,,  had  left  the  defendant,  as  he  calcu<* 
lated,  only  23/.  10^.  ^d.  clear  annual  income  for 
the  risk  of  his  purchase  money,  die  then  gross 
rent  of  the  settled  estates  being  not  more  than 
S35/. ;  that  the  knd  was  very  foul  and  out  of 
condition,  the  buildings  dilapidated,  and  the 
poors  rates  and  taxes  high,  at  the  time  when  he 
made  the  purchase. 

The  defendant  Court,  therefore,  on  the  fects 
stated,  submitted,  that  the  plaintiff  had  not  made 
oiit  a  case  for  relief:  and  insisted  strongly  on  the 
great  length  of  time  which  had  been  suffered  to 
elapse  before  this  suit  was  instituted,  and  on  the 
iatermediate  acquiescence  of  the  plaintiff— of  all 
which  matters  he  claimed  the  benefit,  as  if  he 
had  pleaded  it  in  bar  of  the  discovery  and  relief 
sought  by  the  bill. 

He  denied  waste,  but  admitted  cutting  down 
ti:ccs  wortli  <57.  for  repairs— that  Stokes  had  be- 
come 
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come  his  tenant  of  the  premises  and  that  he  also  1M0« 
had  cut  down  some  small  trees^  neither  oma*  outb» 
mental  nor  afibrding  shelter,  for  the  sake  of  en-  *^  ^^ 
larging  the  garcbn^  and  worth  about  SL  [Im  his  ^JSS^ 
answer  to  the  amended  bill,  however,  he  admitted 
Aat  Stokes  had  ploughed  up  grass  lands,— and  he 
also  admitted  making  alterations  in  the  bnildiiigs, 
bat  denied  having  done  any  injury,  alleging  on 
the  contrary,  that  he  had  thereby  greatly  improved 
tbe  property.]  He  suggested,  as  to  the  timber, 
that  he  had  purchased  all  the  interest  of  the 
tenant  for  life  in  the  premises ;  but  by  his  answer 
to  the  amended  bill,  in  wluch  he  admitted  it  to 
be  worth  300/.  or  400/^  he  stated,  that  he  did  not 
consider  it  as  beloi^ing  to  him  under  the  pur- 
chase of  the  estate,  except  as  far  as  the  same 
fihodd  be  necessary  for  repairs  and  improvements ; 
for  that  the  timber  had  not  been  estimated  by 
him,  in  his  calculation  of  the  value  of  the  estate, 
when  he  had  estimated  it  at  500/. ;  and  that  he 
did  not  consider  that  he  had  any  right  thereto 
save  as  aforesaid,  submitting^  in  that  respect,  to 
the  judgment  of  the  Court. 

The  defendant  also  alleged,  that  the  trustees 
were  informed  of  the  valuation  of  the  property  as 
made  by  his  father,  and  tliat  it  had  been  delivered 
to  them  in  writing-^that  the  creditors  were  also 
apprized  thereof,  and  that  they  bad  subsequently 
had  several  meetings  with  the  trustees  upon  the 
subject,  during  the  course  of  arrangement  of  the 
plaintiff's  affairs.  The  answer  then,  (denying  that 
the  plaintiff  was  so  embarrassed  in  circumstances 

as 
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1820.  as  he  had  represented  himself  to  be,  having  at 
^tT^'^*'  least  the  said  annuity  Ind  the  pay  of  a  commis* 
and  Wife  sion  in  the  Manx  Fencibles)  admitted,  that  he 
covRT  had  till  within  the  last  two  years  resided  in  the 
Isle  of  Matiy  as  defendant  believed,  to  avoid  his 
creditors.  [In  his  amended  answer  he  admitted 
the  lease  to  Stokes^  and  that  he  agreed  to  pay  a 
rent  of  235/.  for  the  estate  so  purchased  by  de- 
fendant and  for  another  farm  then  rented  by  the 
defendant — ^and  in  his  answer  to  the  re-amended 
bill,  he  stated,  that  the  said  other  farm  was  held 
by  him  on  lease,  at  40/.  per  ann.j  and  that  Stokes 
was  to  pay  him  a  premium  of  400/.  for  such  lease.] 
He  also  admitted  the  mortgage  to  defendant  Wal^ 
dron  for  800/.,  which  he  stated  was  secured  by 
assignment  of  the  said  interest  of  plaintiff  and 
the  policy  of  insurance  on  the  plaintiff's  life  for 
diat  sum. 

The  trustees,  by  their  answer,  denied  that  they 
had  directed  the  defendant  Court  or  his  father  to 
sell  the  said  trust  estates ;  or  that  they  had  in 
any  other  way  employed  the  father  than  as  a  sur* 
veyor,  or  the  son  than  as  his  assistant  and  as 
an  auctioneer,  having  in  all  other  respects  com* 
mitted  the  confidential  management  of  the  es- 
tates to  their  solicitors.  They  admitted  that 
the  Courts  had  obtained  full  information  of  the 
said  trust  estates,  and  of  their  value  &c.  by  means 
of  their  duty  in  the  course  of  such  employment, 
and  also  the  agreement  with  the  defendant  Courts 
for  the  sale  of  the  estate  in  question,  at  the  time 
mentioned  in  the  bill,  for  the  sum  of  500/.,  which 

tJiev 
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they  stated  they  considered  a  fair  and  adequate 
price,  and  that  it  was  not  worth  1600L,  regard 
being  had  to  its  being  subject  to  the  annuity  of 
ISOAy— and  they  denied  that  the  complainant  had 
paid  or  satisfied  the  creditors.  They  also  denied 
using  any  undue  influence  to  procure  the  execu- 
tion of  the  conveyance  to  Court  by  the  plaintiff. 


ia» 


1820. 


Olitir 

and  Wife 

9. 

Court 
■ajlotlien. 


On  the  part  of  the  plain  tiff,  it  was  proved  by 
his  first  witness,  that  the  defendant  Court  and  his 
father  appeared  ostensibly  to  carry  on  business 
together  as  partners  from  1796  to  1803  ;  that  the 
estate  in  question  was  well  timbered  and  in  good 
order,  and  that  the  mansion  and  buildings  were 
in  good  repair  in  1802 ;  that  at  present,  some  of 
the  timber  had  been  felled,  some  of  the  pasture 
ploughed,  and  tlie  house  and  buildmgs  in  much 
worse  repair.    He  also  deposed  (having  stated  him- 
self to  be  a  person  competent  to  make  an  estimate, 
as  he  had  himself  bought  and  sold  estates,  and 
fanned   and    occupied  his  own  lands),    that  in 
1802  the  estate  in  question,   consisting  of  102 
acres,  was  worth  for  the  life  of  a  man  of  the  age 
and  health  of  the  plaintiff,  who  was  then  forty- 
one  and  now  fifty-six  (some  of  the  witnesses  said 
fifty^eight    or  fifty-nine),    about    4300/.,    being 
twelve  years  purchase  at  300/.  a  year,  and  allow- 
ing lOOU  for  the  timber  to  which  the  plaintiff,  as 
tenant  for  life  without  waste,  was  entitled,— ^nd 
he  stated,  that  in  1802  he  had  himself  rented  land 
in  the  neighbourhood  of  similar  quality,  at  from 
3/.  to  4/.  per  acre  per  annum.     He  described  the 
mansion  or  dwelling-house,  in  the  pleadings  men- 
tioned, 
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tioned,  as  a  large-sized  square  handsome  house, 
with  coach-house  and  stables,  and  as  a  fit  residence 
for  a  gentleman  of  large  fortune ;  and  he  stated, 
that  since  1802,  a  large  circular  wall  which  sur- 
rounded the  court  at  the  back  of  the  house  had 
been  taken  down.  Many  oth^r  witnesses  were 
examined^  the  general  effect  of  whose  testimony 
was  to  prove,  that  at  the  time  when  the  plaintiff 
quitted  the  estate,  and  in  1802|  the  house  was  in 
complete  and  ample  repair,  the  lands  well  ordered 
and  cultivated,  and  a  quantity  of  fine  timber 
growing  on  the  estate ;  that  the  complainant  left 
the  country  in  a  very  embarrassed  state  of  circum- 
stances and  greatly  in  debt,  in  or  about  the  year 
18(tt-^that  since,  and  whilst  defendant  Court  first 
occupied  the  estate,  the  general  condition  of  the 
property  became  deteriorated;  and  that,  afters- 
wards,  when  the  defendant  Stokes  (then  about 
twelve  years  ago)  became  the  occupier  of  all  the 
ests^te  except  the  house,  great  waste  was  committed 
during  his  occupation  in  cutting  down  ornamental 
timber,  ploughing  up  sound  old  pasture  land^  and 
by  general  bad  husbandry,  until  he  finally  deserted 
the  premises  about  two  or  three  years  ago— that 
they  then  became  obviously  in  all  respects  in  a  very 
ruinous  state ;  but  that  of  late  (about  a  year  ago.) 
the  defendant  Court  had  resumed  the  occupation, 
and  had  since  been  laying  the  foundation  of  great 
improvement,  yet  it  would  be  many  years  before 
the  property  could  be  restored  to  the  condition  in 
which  it  was  left  in  1802^  Many  of  the  witnesses 
(all  who  spoke  to  the .  same  £acts)  confirmed  the 
a^tement  of  the  first  witness,  as  to  the  original 

value 
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value  of  tke  property,  and  the  great  depreoiatioQ      isao. 
smce,  in  consequence  of  waste  and  bad  manage-     ^^^^ 
menfc  «»d  Wife 

V. 

Court 
snd  otlren* 

On  the  part  .of  the  trustees,  their  solicitor 
proved  that  he  was  employed  on  their  behalf,  and 
that  of  the  other  creditors  of  the  complainant, 
to  conduct  the  business  of  the  execution  of  fiie 
deeds  of  15th  and  16th  Mtty^  1801,  and  the  sale  «f 
the  trust  estates  for  their  general  and  common 
benefit— *that  most  of  the  trust  property  (five  out 
of  eight  lots)  was  sold  by  public  auction,  on  ^le 
6th  February,  1802,  and  that  the  three  o&er  lots 
were  afterwards  sold  by  private  contract,  amongst ' 
ii4iich  was  lot  eight,  the  estate  in  question,  which 
was  sold  to  Court  for  500/.,  and  that,  in  bis  judg* 
ment,  all  the  said  estates  were  sold  for  the  betft 
prices  that  the  trustees  could  get  for  them. 

Upon  tlie  facts  stated  hy  the  bill  and  answers, 
and  in  the  depositions  of  the  witnesses^ 

JtrvU,  Martin,  J.,  and  Simpkineon,  for  the 
plaintiff,  submitted,  that  a  case  was  made  out  for 
the  interference  of  the  Courts  as  sought  by  the 
prayer  of  the  bill. 

'Having  stated  the  facts  charged  by  the  bill, 
and  commented,  on  the  effect  of  them  *on  this 
transaction,  they  rested  their  case,  in  substance, 
on  three  grounds :  1st  That  the  defendant  Court 
had  been,  whether  directly  or  indirectly,  con- 
fidentially employed,  or  at  least  employed  not  only 

originally 
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originally  and  long  before  the  purchase  was  made, 
in  a  character  capable  of  furnishing  him  with  full 
and  accurate  knowledge  of  the  true  value  of  the 
property  purchased,  but  subsequently,  and  im* 
mediately  before  the  purchase,  as  an  agent  in  a 
new  character,  namely,  that  of  auctioneer,  whose 
duty  it  was  to  dispose  of  the  premises  to  the  best 
advantage  in  favor  of  the  vendor;  and  who,  in 
that  character,  could  not  for  that  reason,  be  per- 
mitted to  become  himself  the  purchaser,  for  the 
obvious  reasons  on  which  that  principle  had  been 
es^tablished  as  a  rule  of  equity,  by  the  authority  oF 
nuiqerous  decisions  (a). 

2dly«  That  this  was  a  case  of  inadequate  con-* 
sideration,  bottomed  on  the  very  fraud  which 
was  the  foundation  of  the  first  objection,  and  of 
which  fraud  it  was  strong  evidence,  the  purchase 
having  been  made  between  parties  meeting  oh  un- 
equal terms,  for  a  consideration  very  far  below 
the  value  (6)  set  upon  it  by  the  purchaser,  who 
had  been  employed  jointly  with  another  person  to 
measure  and  value  the  premises,  in  which  valu- 
ation the  timber  had  not  been  accounted  for,  al- 
though it  had  been  proved  to  be  alone  worth  more 
than  the  amount  of  the  purchase  money. 

3dly.  That  in  the  embarrassed  state  of  the 
plaintiff's  circumstances,   the   united  conduct  of 

(a)  Ex  parte  Jame»,  8  Ves.  337.  Campbell  v.  Walker,  6  Ves. 
C78.  Morse  ▼•  Royal,  12  Ve9«  371.  Lowther  t.  Lord  Low- 
iher^  13  Ves.  86, 


{h)  Lowther  r.  Lord  Lowther,  18  Ves.  103. 


the 
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the  defendant  Court  and  his  own  tnistees  towards  tsto. 

him,  had  operated  to  place  him  in   a  state  of  ^j'^ 

ab$olute   duress    throughout  the  whole  of  the  *^  ^^ 

transaction.  coort 

and  others 

Upon  these  grounds,  and  upon  the  facts,  they 
strenuously  urged,  that  the  plaintiff  was  entitled 
to  tlie  relief  prayed  by  the  bill. 


fltfyfMScSM 


Martin  and  PhilUmore^  of  counsel  for  the  de«  I819. 
fendant  Courts  denied,  that  under  the  circum- 
stances of  this  case,  he  had  at  any  time  either  in 
relation  to  the  plaintiff  or  the  trustees,  been  shewn 
to  have  acted  in  a  confidential  or  fiduciary  situa- 
tion—or that  he  had  at  any  time  acquired  any 
knowledge  which  he  did  not  fully  communicate : 
and  in  Lowther  v.  Lord  Lawtber  the  Lord  Chan<- 
cellor  so  qualifies  the  proposition  there  stated  by 
him,  **  that  an  agent  to  sell  ^all  not  convert  him- 
self into  a  purchaser,'*  by  adding,  ^  unless  he  can 
make  it  perfectly  clear  tliat  be  furnished  his  em- 
ployer with  all  the  knowledge  which  he  himself  ^ 
possessed  ^(tf)  and  that,  they  submitted,  had  not 
been  charged  or  suggested  throughout  the  whole 
of  this  bill,  amended  as  it  had  been  twice  after 
it  bad  been  filied,  and  which  they  objected  to 
as  being  multifarious  in  form,  though  its  sub- 
stantial object  were  single,  namely,  the  rescind- 
ing of  the  contract,  and  in  improperly  making 
persons  parties  (as  the  trustees  and  the  satisfied 
mortgagee),  who  ought  not  to  have  been  brought 

(«)  Coitt  T.  Trecoihiek,  OYes.  245. 

before 
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before  the  £ourt9r<»w.ho  liad  not  been  charged  at 
in  any  way  implicated  in  ihe  aubjeot-maitter  of 
the  complaint^  attd  agpunat  vrham  nothing  had  .been 
prayed. 

They  then  applied  themflelves  to  the  facts  of 
the  case,  for  the  purpoee  of  shewing  that  C^urt 
(the  defendant)  had  never  been  employed  by  the 
plaintiff  or  the  trustees— -that  he  had  merely  as- 
sisted bis  fadier  in  mtMuring  and  surveying  the 
promises,  never  having  himself  had  any  thing  to 
do  ivritlv  ^  rolftMif^— and  that  the  partnership 
formerly  subsisting  between  «he  defendant  and  bis 
father  bad  been  dissolved  {'as  tlie  answer  dleged} 
MM:e  the  year  1797.  . 

« 

[In  thi«  part  of  ithe  ease  the  defendant's  coun-> 
ael  proposed  to  read  from  tfhe  answer  the  de-- 
iendant's  allegation,  that  the  partnership  had  been 
dissolved  in  order  to  rebut  an  assumption  'by  the 
plaintiff  that  the  partnership  had  continued  longer^ 
in  which  he  insisted  he  was  borne  out  by  the  ad* 
missions  of  the  defendant,  and  by  the  evidence  of 
certain  books  and  papers  which  ^ve^e  produced ; 
and  hesubmittedy  that  having  done  so,  lit  would  be 
conclusive  on  the  plaintiff,  unless  he  sltould  give 
evidence  to  disprove  what  was  so  sworn.  The  Lord 
Chief  Barofij  however,  said,  that  that  was  not  the 
effect  of .  allegations  in  an  answer.  A  plaintiff 
(said  his  ^Lordship)  has  a  right  to  assume  a  fact» 
and  the  defendant  must  di^rove  it^  and  that  is 
the  established  course.  I  remember  a  case  in  the 
Court  of  Chancery,  where  a  bill  had  been  filed 

by 
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by  a  mortgagor  against  a  mortgagee  in  [x^session, 
and  the  mortgagor  stated,  that  the  mor^gee  had 
been  OYerpaidy  and  that  so  far  from  owing  any 
tbisg  to  the  mortgagee  30/*  was  due  to  him. 
The  plaintiff  having  given  some  slight  and  in* 
conclusive  evidence,  the  answers  of  the  mortga- 
ge were  read  to  felsify  the  pluntiff's  account, 
wherein  there  were  statements  which  although 
they  were  very  loose  and  inconsistent,  averred: 
that  the  account  furnished  by  the  mortgagee  was 
correct.  Upon  that  occasion.  Lord  Thurhw  treat- 
ed it  as  absurd,  that  he,  as  a  Judge,  was  to  be 
bound  by  what  should  be-  sworn  in  an  answer,  and 
more  particularly  where  the  statements  were  made 
in  an  inconsistent  manner ;  and  although  it  was 
very  roucli  pressed  upon  him  as  being  conclusive 
evidence,  he  refused  so  to  consider  it.  I  cannot 
consider  the  statements  in  this  answer  conclusive^.] 
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They  then  protested  against  the  attempt  in  the 
bill  to  bring  forward  in  a  case  of  a  party  seeking 
to  set  aside  a  contract,  matters  which  took  place 
subsequently  to  the  completion  of  it,  as  had  been 
done  in  this  case;  and  they  urged,  that  for  such  an 
object,  the  principal  part  of  these  pleadings  and  of 
the  evidence  was  irrelevant  and  superfluous. 


Ketuming  again  to  the  facts,  they  insisted,  that 
upon  the  evidence  adduced,  there  Avas  nothing  in 
the  employment  of  Court  by  the  trustees  that 
disqualified  him  from  purchasing  ;  that  there  was 
no  principle  or  authority  on  which  such  a  propo- 


•  Vide  ante,  p.  13.    Kempwn  v.  Yorke,  p.  p.  17, 18, 19.    • 
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siticm  could  be  fauHt,  ar  tfatt/an  auctioneer  might 
noty  after  an  ineffectual  attempt  to  sell  byauotiM^ 
purchase  by  private  contract;  and  in  tUs  oaae 
Ceurt  was  only  known  to,  or  connected  with  the 
trustees  as  an  auctioneeri  whom  it  was  gvoundlcBS 
to  charge  witii  confidential  agency,  or  superior 
and  hidden  knowledge,  particularly  in  a  case  where 
the  most  efficient  knowledge  appeared  to  have 
been  the  quantity  of  interest  of  a  person  who  was 
tenant  for  life  under  a  settlement  without  im- 
peachment of  waste,  a  knowledge  more  within 
the  province  of  a  solicitor  than  of  a  surveyc^r.  If 
an  auctioneer  were  to  continue  incapable  of  buy*^ 
ing  when  his  duty  was  at  an  end,  the  same  reason 
would  entitle  him  to  commissioa  upon  the  pur* 
chase  of  the  estate  by  any  other  person.  They  then 
offered  to  read  the  answer  of  the  trustees,  to  shew 
that  they  never  had  employed  the  defendant  Cmirt 
in  aiiy  other  way  than  as  an  auctioneer:  that, 
the  Lord  Chirf  Bnren^  ho\rever,  said,  could  nbt 
be  done  r  as  nothing  in  their  answer  could  be  read 
as  evidence  for  Com*t. 


'  Upon  the  csise  of  Ex  partt  James^  which  had 
been  cited,  they  observed,  that  the  cbaraeters 
there  said  to  be  excluded  by  tlie  poHcy  of  the 
la\^Trom  making  purchases,  are  trustees^  solici- 
tors, and  assignees  under  a  comihisstdn  of  bank- 
ruptcy ;  and  to  such  relative  persons  only  is  the 
doctrine  of  disability  cautiously  confined.  In 
such  cases,  the  teason  is  obvious,  and  it  is  stated 
to  Ge,  because  such  persons  have  either'  ]pobitive 
possession  over  the  estate,  or  uncontrolable  power 

to 
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to  mab&anjridispQBal  of  tbe  poroperty  baxfidal  to 
tkttncives.  Yet,  ^vea  tbere  it  is  said,  that  an 
9aagatCf  when  he  puts  off  the  character,  may 
purchase.  In  all  the  cases,  the  principle  upon 
vhkh  the  jurisdiction  of  equity  is  founded,  is, 
that  there  must  either  have  been  actual  fraud,  or 
thi  parties  must;  stand  together  in  such  a  relative 
fioonectian,  and  the  conduct  of  the  purchaser 
must  be  so  gross,  that  fraud  must  be  necessarily 
implied. 
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.  Upon  the  question  of  inadequacy  of  price 
they  urged,  that  there  was  nothing  in  the  shape 
of  evidence  of  that.  It  was  for  that  purpose 
(tiiey  insisted)  that  the  subject  of  the  timber  had 
been  introduced  into  the  bill,  and  in  order  tQ  give 
a  colour  to  that  part  of  the  case.  They,  however, 
nibmitted,  that  under  the  defendant's  contract, 
the  timber  had  not  been  bargained  for,  nor  had  it, 
under  the  circumstances  of  this  case,  been  in 
fact  sold.  All  parties  must  have  copsidered,  that 
the  subject-matter  of  the  sale  was  the  prlaintiffs* 
h'fe  interest  only,  and  if  the  timber  had  not  been 
thought  of,  it  was  a  mere  mistake;  pr  if,i|:  ^lad 
at  aoy  time  been  considered  as  sold,  ^tliat^^^]^ 
vas  a  miat^6i  and  a  mistake  rather  ixK  poi:^.t;,  pf 
lav  than  of  any  otljer  description.  Clear  1^% 
thciefore,  tliis  was  not  a  case  Qf.frau4.f  ^^ci 
fiaud,  and  -mdue  advantage,  must  be  shewn  p 
all  cases*  where  a  contract  is  sought  to  be  set 
iiide,  OP  the  ground  of  inadequacy  of  price.  If 
there  weie  fraud  ipi  tbw>  case,  the  ti'ustees  \jrQuld 
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be  equal  participators  in  iti,  but  thete  is.n^thiii^ 
of  the  sort  imputed  to  pr  cl^arged  agaiDust  tl^eiD, 
although  they  have  been  made  defendants. to  this 
suit,  but  for  what  purpose  \t  is  impossible  to  cotk- 
jecture.  Inadequacy  of  price,  too,  it  has  always 
been  held,  should  be  in  so  glaring  a  dispropor- 
tion as,  in  the  words  of  Lord  Kenyan^  to  excite 
an  exclamation  of  surprise.  Now,  in  this  case,  in« 
adequacy  of  price  has  not  been  proved  in  any  way, 
and  if  the  timber  be  no  part  of  the  bargain^  the 
purchase-money  will  be  considerably  beyond,  ra^ 
ther  than  beneath  the  value.  They  then  sug« 
gested,  that  this  suit  might  properly  have  been 
instituted  for  the  purpose  of  establishing  the 
plaintiffs*  right  to  the  timber ;  and  in  that  case 
the  only  true  and  disputable  question  between 
the  parties  would  have  been  raised,  and  brought 
f;^ir1y  before  the  Court,  whereas  there  was  not 
a  sliadow  of  pretence  for  the  prayer  of  the  pre- 
sent bill. 


,,  On  the.  point  of  the  personal  disqualification  of 
the  defendant  C4)urt  to  become  a  purchaser,  by 
r^aso^.  of  his  employment^  such  as  it  was,  under 
^he  trusjbees,  they  submitted,  that  the  decisions  of 
the  Master  of  the  Rolls  (Sir  IV.  Grant)  and  the 
Lord  Chancellor,  (Eldon)  in  the  case  of  Andrews 
V.  Mowbray  (a),  had  c6mpletely  determined  that 
question  in  a  very  solemn  manner,  entirely  over- 
whebning  the    very  slender  authority  on    that 


(a)  Will.  E^.  71. 


point, 
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poidt,  which  had  been  attempted  to  be  gleaned 
froni  dicta  and  analogy  with  decided  cases.  The 
case  of  Andrews  v. , Mowbray^  on  that  subject, 
Aey  insfsted,  was  completely  decisive  of  the  ques- 
tion which  had  been  raised  by  these  pleadings. 
There  the  connection  between  the  parties  con- 
tracting was  infinitely  more  of  that  species  which 
has  been  tenned  confidential,  than  that  in  which 
asun^eyor  or  auctioneer  could  be  placed  under 
any  circu  mstances.  In  that  case,  the  purchaser 
had  been  most  confidentially  employed,  and  en- 
trusted as  the  land-steward  of  the  vendor,  and 
for  the  exipress  purpose  of  managing  and  nursing 
the  estate,  in  order  to  prepare  it  for  sale  to  the 
best  advantage;  and  he  was  constituted  the  sole 
agent,  to  whom  the  conduct  of  the  sale  was  com- 
mitted. I£e  was  a  skilful  man  of  business,  very 
conversant  with  such  matters,  and  particularly; 
having  a  perfect  knowledge  of  all  the  infijrma- 
tion  that  related  to  the  estate  which  he  purchased^ 
and  the  vendors  were  ladies.  In  that  case,  too, 
the  purchase-money  was  palpably  greatly  below 
the  value,  and  there  was  no  room  for  anything 
Tike  mistake  or  misapprehension  in  the  subject:- 
matter  of  the  purchase,  and  there  were  many 
strong  and  specific  charges  of  fraud  and  Confe- 
deracy m  the  bringing  about  so  fidvantagcous  a 
pnrthaste'i  yet,  notwithstanding  so  strong  a  casf, 
the  IVfaster  of  the  Rolls  dismissed  the  bill,  with 
t09ii,  and  that  on  the  express  grounds  (p.  87.), 
that  although  the  purchaser  had  been  an  agent 
for  such  purposes,  he  had  relinquished  that 
agency  -r  tliat    although  he  had,   during  such 

agency, 
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kgency,  competent  means  Of*  acquiring  inforriia* 
tion,  he  had  communicated  it  to  the  plaintiffs,— 
and  "  because,  Jrom  the  moment  he  had  dis-» 
charged  all  the  obligations  attached  to  the  cha- 
racter of  an  agent,  he  stood  just  in  thfe  sanac 
situation  as  any  other  purchaser,  ahd  was  entitled 
to  all  the  advantage  that  he  might  eventually 
derive  from  the  bargain,^'  although  the  estate 
were  proved  to  be  worth  more  than  he  contracted 
to*  give  for  it,  provided  the  vendor  had  a  fdir  op- 
portunity  of  exercising  his  own  judgment,  upon 
full  information  with  regard  to  all  the  particu- 
lars of  the  estate.  Such  was  the  opinion  of  the 
Master  of  the  Rolls,  as  delivered  by  him  at  the 
close  of  his  judgment.  On  appeal  to  the  Chan* 
cellor,  his  Lordship,  affirming  that  decree,  con- 
cludes with  adding  this  reason,  ^  that  he  did  not 

.  see,  from  the  circumstances  alleged,  that  there 
was  sufficient  to  shew  that  the  defendant  had 
been  systematically  acting  with  fraud,  with  re« 
gard  to  that  property/'  They  observed,  that  if 
the  concluding  words  of  those  judgments  were 
applied  to  the  present  case,  they  would  be  as 
precisely  applicable  to  the  facts,  as  they  fbrnlsh 
the  true  principles  of  equity  on  which' this  case 

"  ought  to  be  decided. 

They  finally  urged,  as  an  insuperable  t>bjectlon 
to  sustaining  the  present  suit,  the  fact  of  the  plsSfti^ 
tiff  having,  by  his  own  deed,  confirined -the  con- 
tract between  the  trustees  and  the  defendant 
Court f  followed  also  by  his  very  long  acquiescence 
in  tlie  bargain  which  liad  been  madci  and  his 

laches 
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hcbes  in  not  having  objeetisd  to  it  before,  ot  at 
leait  protested  against  being  considered  as  assent- 
ii^  to  it  Length  of  time,  they  urged,  had 
ever  been  held  in  Courts  of  Law  and  Equity,  on 
principles  of  .convenience  and  security,  to  be  a 
bar  to  claims  which  have  been  so  long  suffered  to 
lie  dormant,  as  to  turn  even  an  usurpation  into  a 
right.  Thus,  in  the  case  of  Bonny  v.  Ridgard  (a), 
a  wcll-founcled  claim  was  held  by  the  Master  of 
the  Rolls  to  be  barred  ,by  length  of  time :  and  in 
a  more  recent  case,  Gregory  v.  Gregory  (A), 
Sir  fy.  Grant  also  held,  that  the  length  of  time 
which  ha/d  elapsed  in  that  case  was  a  sufficient 
bar  to  a  bill  filed  to  set  aside  a  purchase,  in  a  case 
vheie  the  plaintiff  would  otherwise  have  been 
held  entitled  to  a  decree;  and  his  Honor  there^ 
fore  dismissed  the  bill,  but  without  costs. 
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Tliey  tlierefore  submitted,  that  upon  these 
grounds  the  pissent  bill  ought  to  be  dismissed. 

Clarke  and  fFrottesley^  for  the  defendants,  the 
trustees,  submitted,  that  as  to  them  the  bill  must 
be  dismissed,  with  cp^ts,  as  there  had  been  iio 
imputation  thro>yn  op  their  conduct,  and  there- 
fore they  were  entitled  to  the  usual  indulgence^ 
It  had  appeared,  that  they  had  done  nothing  to 
incur  iJQy  blame  jn  the  course  of  the  transaction, 
and  t;hat  they  had  acted  with  impartiality  and 
good  ^ith  between  all  the  parties. 


(a)  I  Cox,  Ch.  C*.  14o. 


{h)  Coop.  Clu  Ca.  203. 


[The 
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ouvm  WM  of  a  "ddiFeretit  opimon^rifer  he  thcwght  jX}mt 
*^^^  there  had  been  so  much  uegli^nee  oA>thepftit 
aadHtop.  ^^  ^^^  trustees,  as  to  deserve  considerable  repie^ 
hensioQ^-rthat  although'  they  had,  perhi^Sn  •  dofie 
nothing  .  moiaJily  ^  wrong> )  they  I  had  been  very  euJt- 
pabie  in  omitting  to  (do  what  was <  right,  iiiiidisr 
charge,  of  their  duty-t*-audiftiie  more  respecti^bte 
tine-  persons:  in  this  instance  urerct  the  more  ag^ 
granfat^  was  their  neglect>  and  itibDe.more  fit  thfial^ 
selves  for  making  an  example  of  to  oth^rar  ^and 
bis  lordship  ^aid;  that  their  aapineness .  wodidl 
fair  (matter  fbrnbis  further  consideiationi]   r 

i  '  •  '  4  I      I  I 

'Buck  appeared  for  the   defendants,  Waidrom 
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JerviSy  on  the  p^rt  of  th^  plaintiffs^  replied^ 

,  •  r  I  » 

Cwr.  adv.  vuit. 

9dFf(.^  ^  .Tbc.iiorrf  Chief  ^avon  now .  delivered  his 
j^gment,  which  he  preceded  by  succinctly 
s^ti^ng.  the  situation  of  the  parties  to  the  suit^ 
t|}q^  ^ei^^^al  nature  of  the  case,  an4  the  sub* 
s^^t^l  QJJJcjct  of  the  bill,  ,  . 

•    111  ''ii  r  I  I 

^.  [His  Lordship  then  g«^vc  the  following  cxposi- 
^jop.  pf  the  facts,  as  appearing  to  him  to  be  the 
fair  result  of  the  evidence  in  the  cause.! 


The  plaintiff  was   clearly  entitled,   under  hi 
]^<^Tiage  settlement,  to  an  estate  for  life,  in  th 
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pferoiBes  in  questioii»  withoot  impeachiD«it  of 
waste.  Having  beootne  involved  in  xnsurmount* 
aUe  difficulties  previous  to  March,  }799y  he 
cooveyed  certain  of  bis  real  estates  to  trastees 
for  the  bctiefit  of.  his  creditors,  in  order  that 
Aey  might  he  sold^  and  the  produee  applied  in 
discharge  of  his  debts^  and  in  extricating '  him 
from  his  eoibarrassments.  Continuing,  however, 
to  be  sCfll  pressed  by  his  creditors,  who  were  not 
incladed  in  that  arrangement  and  his  difficnitiea 
iicteaain^,  in>  May  1801  he  conveyed  the  es* 
talcs  which'  had  been  settled  on  his  marriage,  to 
die  same  tmsteesi  and  far  the  same  purpose^ 
that  of  sale  for  the  benefit  of  this  second  class 
ci  creditors,  the  readue,  if  any,  to  be  paid  to 
himself  of  course.  Now,  the  plaintiiF  being 
tenant  for  life  without  impeachment  of  waste, 
had  certainly  a  right  to  cut  timber,  and,  there-* 
fore,  provided  he  did  not  commit  equitable  waste, 
he  was  entitled,  as  part  of  his  interest,  to 
commit  what  is  called  legal  waste,  subject  to 
the  restriction  of  a  Court  of  Equity,  That  right 
was '  of  course,  as  incident  to  his  estate  in  the 
premises,  transferred  by  him  when  he  so  con-» 
veyed  his  interest  in  the  property  to  the  defeti-» 
dants  (the  trustees),  in  trust,  as  I  have  stated, 
for  the  benefit  of  his  unsatisfied  creditors.  [His 
Lordship  then  set  forth  the  particulars,  and  the 
object  and  effect  of  that  conveyance.]  That 
very  deed  proves  sufficiently  that  the  plaintiff 
was,  at  the  time  when  he  executed  it,  in  very 
embarrassed  circumstances.  He  reserved  to  him^ 
self  by  that  deed  certainly  a  rent-charge  of  150/# 
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tMO.  per  unttumi  and  snbjecft  ^eroto  be  oGnveyed 
^^|]^  hts  whole  interest  in  the  estate  to  theae  tniqtees 
^^^^    for  the  purpoaes  whtoh  I  have  already  mentioned. 

It  appears  tliat  after  wards,  when  die  plaintifif 
had  witbdrtwn  to  the  Isk>  qf  Man  (where  em* 
banassed  persons,  found,  at.  > that  time,  a,  greater 
protection. tia  to  their  peraonsi  on  aueh  ooeaaions 
thaA  .^t  present),  for  the  avowed  purpose .  of 
avoiding  his  creditors,  the  trustees  took  nea* 
sBres  for  effecting  a  sale  of  the  conveyed  estates. 
With  that  vieiw,  and  as  a  preparatory  step,  an 
admeasurement  and  valuation  of  all  the  trust 
estates  txMik  plate  during  the  year  1801,  by  the 
dfireotion  of  the .  trustees*  That  admeasuiemeni 
and  valuatioa  was  undoubtedly  made  by  die 
ComtSy  father  and  son,  in  coojunction.  >  It  cer<r 
tainly  does  not  appear  distinctly  what  precise 
part  tlie  defendant  Ctiuft  himself  bore  in  that 
matter :  but  be  admits  his  concurrence  aod  co« 
opetBttoD  with  his  ikther,  who  (he  states)  took 
Ti^n  himself  the  vainalioQ  in  performing  that 
<anivio^»  lie  then  tries  ta  distinguish  the  nature 
of  ^isiTpast  of. 'die  undertaking,  from  that  of  hia 
fiuklier,  'wlib,  he  aays^  took  upon  himself  entirely 
tmd  v^sxdiisiVely  the  vtabing,  leaving  to  the 
ide&bdatxt'themeasuttng;  mappings  and  planning, 
'ibapptarsy^'hrnraveri  quite  manifestly,  from  the 
papers  relating  to  diot  transaction,  and  even  from 
the  ple£iding8  on  the  record,  ^tliat.  beyond  alt 
dbttbt;  tlie  MtviAxat  knewrwdiat  had:  been  done 
in  every  atsge  of  that  'busiaesSf  and,  of  course, 
thh  reside  "Qf  tlie  surs'ey ;  for  although  he  might 
.'  '  '  /        not. 
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not^  perhaps^  httve  *  been  pctaally  in  oo-partner- 
A]p  With  his  father  during  the  vhole  time,  it 
really  i^  not  of  much  moment  'whether  he  was  or 
no^  he  must  have  had  the  same  opportunities 
as  his  father  had,  -whom' he'  assisted  tlirough- 
OQt,  ^f  <observih^  imd'  noticing'  aH  those  matters 
ti^fif  ^ii^re  b^t^  cipibl^  of  furnishing  him  with 
infef¥nation  t>n'  the  stibject  of  the  real  taliie  of 
the  e^liaite  during  the  progress  of  the  admeasure- 
ttifkt  «nd  tlie  estfcnate. 

Ndiv  it  id  a -most  important  fact  in  this  csAk, 
^at  hi '  the  valuation  wihich  was  then  made  no 
netice  #ffi*  taken  of  the  timber;  and  in  that 
to|)6tt '  gjeat  negligence  is  imputable  to  the 
tttistees  in  not  haVing  required  that  omission  to 
bt  ^plied  by  the  defendant  and  hi&  father,  or 
in  ndt  Slaving  apprised  the  plaintiff  of  the  cir- 
critnstancfe,  <*  not  adverting  to  it  themselves 
vheist  they  96ld  his  interest  in  the  premises*'  it 
'»$  however,  quite*  dear,  that  the  timber  was  i^ot 
nlued^  md'  tiiat  wa»  beyond  alt  doubt^  in-  this 
€0^,  a  neceisary  s^jedt-matter  of  donsidesalron 
A  fbrinfing  a  thie  Valuation  of  the  plahitiiPb  In- 
tttm  i^i  this  estMe  «u^  as  it  was«  Sbveryfnii- 
teria)  a*  •  subject-ma  tier  of  calcuisttioiv  wab/rit, 
thatwlttiottt  an  eMimateofjit,  theifrealvalnfeibf 
hb  inttfrest'  could  not'  br  ascertainedr  ^  In  poiiit 
offaiA/.tbe  value  of  the  tiitaber  ia  n&t,  utthys 
noment,  known  exactly;  but  from  all  the  evi* 
deiice^  and  even  &om  the  pleaicUi^^,  it  is  ol<tir 
that  it  was,  with  nforence  to  the  imm  given  for 
the  purchase  of  this  estate,  very  considerable, 

amounting 
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amounting  to  at  least  sOiftfething  between  700/, 
and  300/.  • 

It  does  not  appear  either,"  to  what  extent  the 
valuation  which  bad  been  '  made  of  the  average 
annual  produce  of  tlie  estate,  such  as  it  was,  is 
correct  or  true;  for  the  statement  in  that  respect 
is  not  supported  by  any  evidence,  or,  at  leasts 
by  any  that  satisfies  me;  and  the  allegations  on 
the  record,  and  the  witnesses  who  speak  to  that 
pmnt  differ  much  in  the  estimation  put  upon  it. 
One  of  them  in  particular,  -  who  appears  t  haye 
Ijeeu  well  qualified  to  give  an  opinion,  states  it 
at  much  higher;   ahd  there  is  no  witness  ex- 
amined on '  the  p/trt  of  the  defendant  as  to  the 
correctness   of  the  valuation  made  and  reported 
by  the  surveyor  employed  for  that  purpose,  who- 
ever he  was;    although,  ; considering  the  other 
circumstances  of  this  ca&e,  that  may  not,   per- 
haps, be  now  very  'material  to  the  plaintiff;  but 
it  is  veiy  much  so,  as  aifectiqg  the  defendant 
Coufi.    He,  however,  does  not  even  in  his  ati-^ 
s\<^w,  ofFer^  any  thing  to  support  that  valuation* 
]^Uch,    mdeed,  is  stated  of  expences  incurred 
b^^ 'hhn  [those  his  Lordshjp  particularized,  read-* 
ivtg  from  that  part  of  the  answer.]    But  there 
is  nothing  winch  approaches  the  real .  question 
of  the  fairness  of  the  alleged  estimate,  which  is^ 
as  I  have  observed,  a  matter  of  great  importance 
to  the  defendant  in  this  case,  for  the  oniis  lies 
on  him  to  shew  that  the  valuation  on  which  he 
proceeded,  is  correct  and  fair,  and  to  satisfy  the 
Court  in  that  respect.     But  how  has  that  beeni 

done  ? 
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douc?    In  the  first  fji^c  it.is  a  qoaterial  and  pro*      i8>a, 
minent  fact,  that   one  of  the  incidents   to^  the     ouver 
interest  of  the  plaintiff,  of  no  small  magnitude     "*'*^^. 
ia  point  of  valne^  was^oertainly  not  taken  into    ^SSIn. 
ccmaideiation  in  maJMng  the  yaluation,  and  that 
was  the  timber.    .  Then,  the  statement  furnished 
.  by  the  pleadings  is^i  that  the  annuajl  value  was 
estimated  at  232/..  3^  5i/«  which,  dcdiicting  tlie 
rent-charge  of  ISOl^  would,  leave  2i2i.  3^.  5d.  and 
that,  at  eight   years,  purchase  would    be  worth 
657/.  7s.  4d.  from  which,  if  a  further  deduction 
be  made  of  10/^  a  year  for  mp^s,  ip^hich  the 
defendant  has  stated  in  his.  answer  to  be-,  the 
average  expenditure  by  him  on  that  account^  the 
value  of  the  purchase  will  amount  tp  577i*  7^*  4^» 
Now   that  calculation   is, .  of  coursie,    eipclusive 
of  the  timber ;  and    if  1  .?lsq  ta^ke    a,  general 
average  of  what  bas.b^en  stated  to  be  thc^  valije 
of  the  timber,.  I  mast  put  it  as  high  ^  300/.  «r 
4/001.  at  the  least — a^d  indeed  the  defendapjt; 
Court  himself,  in  \as  answer  to  the  aipeiided  biH     - 
admits*  or  rather  st^te^  jLhe  tinjb^  to  be  woi;rti 
500/.  or  400/. —» a  mm  which,  if  ,adde4,  to  t^i^ 
total  amount   of  the  copsidefation-ij[jc)eR?y,,i>ftj^ 
by  the  defendant  for  tbe  pur?h«l?e,  w^^ld  ^^9^^; 
make  a  very  con$iderable  addition  Jt9,  tb^,  ^ru_^, 
value  of  the plaintiff>,inferest  in  tbee&ta^M..  .i   •.. 

We  find,  therefore,   that  the  facfts,  Jire,^  fhat  ^ 
there  was  a  conveyance  of  all  the  plaiuti|P^  ip-; 
terest  in    these  pren^ses,  made  tp    trustees,  in , 
trust  to  sell  for  the  benefit  of  creditors,  and  that 
by   a   person   in    the    very   embari^assed    state 

in 


158  CA9X8   IN   THl  BXCHfiQIint^      :^ 

twx.      in*  iirhidi  the  plaimlaff <  ^  thchl  ntaaifestlyr  :#as.  .  iU^ 
^^^^     though  thfj  •  coaveyaace  -.  t^ims  :>  ttxecaited   m  the 


andinfe     month  of  Map,  ISOly  no  tfaklatid&  wat  »ade 
ckivRt      till  the  end  &f  th«t  y^eor,  (l^^coifar.)    The  sale 
was  then  iftime^dstefy  fisced  for  the  6th  of  iJ^ 
hruary,  1803,   a  bad  ttm^  of  the    yen    xnoftt 
clearly  for  appointing  tte  sale  of  an  otatt  by 
auction,    and   dierefore    unwisely  adopted.     It 
is  admitted  that  the  defiradant  Court. y^M  itbe 
person  wh(^  was    employed  as  auetionecD  upon 
that  occasion,  and  it  wais  therefore  his  busiiiess 
and  duty  to  sell  the  estate-  to  the  beat  advaoiitage 
for  the  vendor.       It  turns  out,   howorery   that 
although  many  persons  were  present  attending 
the  sale,  there  was  no  bidcKng  offered  for  ^  this 
property.     Why  that '  so  happened  we  do  not 
know,  for  there  is  no  information  furnislMul  by 
thie  party  most  capable  of  giving  it.      Tke  de-« 
fondant  merely  says  that  the  estate  wis  put)  up 
to  auction,  and  that  he  ittted  as  auoidonQsr,  and 
that  no  one  bid  a  sufficient  price.    But  in  foot 
on  one  appears  to  have*  bid  at  all*    Then  he  is 
aSked;  \^ich  proprie^,  as  to  .die  time  when  >he 
fittV  fortued  an  hitention  to  becoBoe   the  jmu:^ 
otilt^er,  sMd  t^that  he  does  not  think  pro{ier  to 
giV«^^y's&d«&(ttory  answers    Indeed,  tfaerd^fen- 
'  d&nt^  9fa^<4f<fs  cane  thioughout  in  his  answers 
ih  away  whkh  neoessarrlly  recpiiros  that  I  should 
observe  upon  it.     As  to  most  of  the  particular 
facts    respecting  which    he  is  interrogated,   he 
says  ^  he   knows  nothing/    A*  to  the^  tinwe  when 
lib  first  lA tended  to  become  Ch<  puroha^sr,   he 
sayi'he  ddes  nbt  knoW'Whek:h6#  it  wuson  the 
diy  when  he  put  up  the  estate  to  sale  by  auction 

or 
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or  not    In  aunwcr  to  tfie  qimttoo  of  Miut  paatod 

at  die  auokioi^'  ke  cmly  says  that  there  was  no     ^^„ 

biddfoig  to  the  hest  of  his  recoUeetion  and  be*     ^^  ^% 

lief.     One  things   hoiP^eTer^  is  quite  clear^  and      9^|^*|L 

tkt  ia»   that  be  htmaelf  offered  to  beoome  the 

pttiGhaaer    of  the  estate  the  very   next   day. 

Under  jdl  the  circumstanoes,  then^  standing  ao 

entirely  ttnexplained,-*«-the  defendant  giving  no 

lort  ef  aceount  of  what  passed  at  the  time  of 

tfaft  aucfeion^«~nDt  stating  any  thing  that  was  done 

by  Uma^f  as  auctioneer  towards,  attempting  to 

put  np  the  estate  for  s^^-^^nor  bringing  forward 

a  nngte  witsess  te  give  any  evidence  or  explar^ 

istion  of  aoy  pari;  of  his  conduct^  or  of  the  ba-> 

tiness  of  the  day^^r-^uDely  I  may  appeal  to  any 

sue  who  hears  me^  or  to  any  man  of  undentand^ 

log  and   plain  common  sense^   whether  strong 

suspiciooi    must    not  necessarily  attach  to  the 

amdttct  of  an  auctioneer  who  buys  an  estate,  unde* 

suoh  dnbious  cireumstances.    At  the  auctian  hy 

which  he  was  employed  to  sell  the  property*  thatet 

was  no  bidding  for  the  particular  lot»  and  for  that 

oaeoaly;  and  wlien  called  upon  for  a^explsMftr 

tioiiy  he  gives  no  account  whatever  of  at^y.^hji^g 

which  took  place  upon  the  oceiisMini  .as  ^^mV^ 

effiMt  made  by  him  toiwarda  selling  at  the  r  public 

sab  the  estate  which]  be  himself  pnoposje^.  to  kuvb 

and  actually  agreed  >  to  purchase   thet  wsy  m^ 

^y  by  pMivate  eontraet  t 

Under  such  GifCtt|Qstance&  as  these,  I  canpot^ 
^t  considei:  myself  judifsially  bound  to  belipve 
^  the  defendant  Court  had  det^nnip^  witliip, 
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himself,  when  he  mounted  the  chair,  to  hecotnef 
the  purchaser  of  the  estate  which  he  was  engaged 
as  an  auctioneer  to  sell ;  and  I  am  quite  sure  that 
if  I  were  to  allow  this  to  be  done  in  the  present 
case,  I  should  hold  out  encouragement  to  every 
auctioneer  in  the  kingdom  to  take  a  similar  ad-^ 
vantage  of  his  own  culpable  neglect  of  duty. 


It  was  said  that  there  is  no  legal  objection  to  ^ 
an  auctioneer,  although  he  may  have  been  em- 
ployed   to   sell,   becoming  himself  a  purchaser 
afterwards  of  the  very  same  estate ;   and    that 
when  he  has  once  retired  from  his  duty,  he  be- 
comes an  indifferent  person,  and  is  then  capable 
of  treating  with  the  owner  for  the  purchase  on 
his  own  account*    I  do  not  deny  that  in  general 
and  ordinary  cases,  he  may  do  so ;  as  where  a  per- 
son, in  all  other  respects  a  stranger,  is  merely  em- 
ployed for  the  time  as  the  auctioneer ;  but  1  deny 
that  in  such  a  case  as  this,  and    under  the  cir- 
cumstances disclosed  to   the  Court  by  this  pro- 
ceeding,   he  could    purchkse;    because    in   this 
case  I  consider  that  the  person  who  acted  as  auc-^ 
tioneer  was  so  connected  with  the  parties  that  his 
agency  must  be  considered  to  have  continued  after 
he  had  descended  from  the  rostrum ;  for  where  I 
see  so  intimate  a  connection  so  long  subsisting 
between  parties  so  situated  as  these  unfortunately^ 
were,  and  find  a  purchase  made  of  the  employer's, 
estate  so  immediately  following  an   ineffectual 
attempt  to  sell,  I  am  bound  to  say  that  the  party 
purchased  as   auctioneer,  or  at  least  while   htar 
geneml  duty  continued.     I  am  clearly  of  opinion, 
that  an  auctioneer,  while  his  employment  con- 
tinues. 
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tiaues,  cannot  purchase'^the  estate  u^hich  he  is  en- 
gaged to  sell : '  and  thatopinion  is  founded  on  the 
well  known  and  established  nile  of  equity,  that 
persons  who  are  in  any  way  invested  with  a  trust, 
or  an  employment  to  be  performed  by  them  to  the 
advantage  of  their  cestui  que  trusty  or  principal, 
are^  primA  faciei  virtually  disqualified  from  placing 
themselves  in  a  situation  incompatible  with  the 
hoaest  discharge  of  their  duty. 

The  present  defendant,  however,  made  the  pur- 
chase now  brought  before  the  Court,  under  cir- 
cumstances which  are  sufficient  to  disable  him 
from  retaining  it  on  many  other  grounds  of  ob- 
jection, each  of  which  wpnld  be  singly  sufficient 
to  authorize  a  Court  of  Equity  to  set  it  aside. 
There  arfe,  indeed,  so  many  features  of  fraud  in 
this  case,  and  they  so  characterize  the  transaction 
of  this  purchase,  as  to  make  it  impossible  for  the 
Court  to  withhold  its  interference  in  setting  it 
aside. 
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[Having  recapitulated  the  trircumsttantfes  atteni!- 
ing  the  origitial  admeasureAi^nt  and'  valttatJdnlJ^ 
Now  I  C«nfiot  but  snsjJect  (cotitiftiied  hi^  IjbiW 
ship)j  that  that  pretended  valuation '  6f  th^'cle-'' 
fendant  and  his  father,  was,  ih  many  resfpects,  ac- 
tually and  in  truth,  the  valuation  of  the  defendant" 
himsdf ;  but  even  if  it  were  not,  it  was  the  valu- 
ation of  his  father  whom  he  admits  he  assisted  In 
the  means  of  making  it;  and  he  was  ^t  that  time 
intimately  associated  with  him  in  the  business  of 
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a  surveyor,  in  which  he  had  been  a  very  short  time 
before  in  actual  partnership  with  him:  and  soon 
after,  when  his  father  gave  up  business,  he  suc- 
ceeded him,  as  was  natural,  upon  his  retirement, 
taking  the  very  same  employment  wholly  upon 
himself,  and  continuing  to  act  (in  consequence,  no 
doubt,  of  the  former  connection)  in  whatever 
could  be  done  by  him  in  the  way  of  his  business 
in  the  concerns  of  this  very  property.  [His 
Lordship  then  again  adverted  to  the  circum- 
stances under  which  the  offer  to  purchase  had  been 
made,  and  which  was  so  instantly  accepted  and 
concluded.]  By  that  contract  the  trustees  gave 
the  purchaser  an  interest  iar  beyond  in  quantity 
the  ostensible  and  stipulated  consideration  of  the 
purchase-money,  for  (independently  of  the  in- 
adequacy of  price  of  the  estate  itself)  they  con- 
veyed to  him  the  plaintiff's  right  to  the  timber ; 
because,  if  the  contract  was  a  good  one  in  any 
respect,  in  buying  the  plaintiff's  interest  without 
reserve,  he  clearly  bought  the  right  to  the  timber 
^as  much  as  to  any  other  part  of  the  estate,  for  all 
the  interest^  right,  and  title  of  the  tenant  for  life 
were  conveyed  by  the  trustees  to  the  purchaser. 
It  is  a  prominent  trait  in  this  case,  that  the  tim- 
ber was  overlooked  in  the  bargain.*  Then  the 
value  of  this  property,  which  had  been  estimated 
at  577/.  7s.  4d.,  exclusive  of  the  value,  is  pretty 
clearly  shewn  by  what  took  place  after  the  pur- 
chase.   [His  Lordship  adverted  to  the  important 


♦  Vide  Peacock  v.  EtMns,  16  Yes.  616, 617. 
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hcts  of  the  mortgage  to  fFaldron  and  lease  to  i»ao. 

Stokes^  &c.,  as  stated  among  the  circumstances  of  qlivir 

the  case.]  and  wife 


It  was  said,  indeed,  at  the  bar,  that  the  inckid- 
ing  the  timber  in  the  purchase,  (if  it  were  incUided) 
W2S2L  mistake;  for  that  it  was  not  in  fact  sold, 
because  not  included  in  the  valuation.  A  mis- 
take I  agree  it  undoubtedly  was,  in  the  mildest 
way  of  considering  it;  but,  if  it  were  no  more,  it 
is  precisely  that  kind  of  mistake  which  operates 
in  Equity  to  prevent  the  person  employed  as  auc- 
tioneer to  sell  the  estate,  from  being  himself  en- 
titled to  be  considered  a  fair  purchased.  If  the 
timber  was  not  sold,  in  point  of  fact,  by  the  con- 
tract, it  was  in  point  of  law ;  and  the  purchaser, 
if  he  had  a  right  to  any  thing  under  it,  would 
also  have  a  right  to  the  timber  by  tlie  terms  of  the 
conveyance. 

But  I  think  I  may  rest  my  judgment  in  this 
case  altogether  on  the  facts  in  eviden,ce,  shewing 
that  the  defendant  as  auctioneer,  on  the  6th  of  Fe- 
bruatyf  undertook  the  performance  of  a  stipulated 
duty  towards  his  employers  (the  trustees),  that 
of  selling  the  estate  by  auction,  of  the  inefficacy 
of  which  he  does  not  pretend  to  give  any  ac- 
count, and  his  own  immediate  purchase  from 
them  of  the  trust  estate :  and  I  may  appeal  to 
the  Bar,  whether  there  would  not  be  found  in 
that  alone,  amply  sufficient  ground  to  authorize 
and  require  a  Court  of  Equity  to  set  aside  a  pur- 
chase so  made,  if  application  had  been  made  re- 
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1820.        cently  afterwards  for  that  purpose,  by  the  tenant 
for  life. 

The  case  of  Andrews  v.  Mowbray ^  which  has 
been  relied  on  for  the  defendants,  is  nothing  at 
all  like  this  in  its  circumstances,  nor  can  the  prin- 
ciple of  that  decision  be  applied  to  a  case  of  this 
kind.  That  case  is  very  accurately  reported,  and 
whatever  I  may  have  thought,  or  still  think  of 
that  decree,  pronounced  by  two  such  learned 
Judges,  I  feel  myself  bound  to  abide  by  the  doc- 
trine which  it  called  forth,  as  applicable  to  the 
particular  facts  and  circumstances  of  that  case. 
There  are,  on  the  other  hand,  very  many  autho- 
rities which  support,  on  principle,  the  power  of 
Courts  of  Equity  to  take  cognizance  of  such 
frauds  as  these  (and  which  constantly  come  be- 
fore the  Lord  Chancellor  in  cases  of  bankruptcy), 
and  establish  that  agents,  auctioneers,  and  othec 
persons,  so  situated,  are  not  capable  of  purchas- 
ing,* by  reason  of  the  duties  which  they  have 
to  fulfil. 


On  principles  of  public  policy  alone,  however, 
I  think  I  might  be  justified  in  entertaining  the 
opinion  that  a  Court  of  Equity  ought  not,  upon 
proof  of  the  facts  which  have  been  revealed  in 
this  cause,  to  suffer  this  bargain  to  stand. 

Then  arises  the  question  whether  the  length  of 
time  which  has  been  allowed  to  pass  before  the 


*  Ex  parte  Bcnfict,  10\Vcs.  381 .     Ex  parte  James,  ante, 
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purchase  was  sought* to  be  set  aside  or  complained 
of  necessarily,  operates  as  a  bar  to  a  party  claim- 
ing relief  through  the  medium  of  a  Court  of 
Equity  in  such  a  case  as  this. 

Before,  however,  I  eriler  upon  the  opinion  which 
I  lu>ld  as  la  that  part  of  the  case,  I  think  it  neces- 
sary to  make  an  observation,  upon  the  conduct  of 
the  trustees,  who  are  defendants  in  this  case.  The 
circumstances  which  have  been  brought  before 
the  Court  in  the  course  of  this  investigation,  cer- 
tainly very  considerably  implicates  the  trustees 
in  the  guilt  (I  do  not  mean  morally)  of  a  total 
neglect,  at  least,  of  the  duty  which  they  took  up- 
on themaelves  in  accepting  the  trust  from  which 
naturally  resulted  an  implied  undertaking  to  exe- 
cute it  faithfully.  That  duty  they  have  not  in 
any  one  respect  performed:  for— not  to  repeat 
what  I  have  already  strongly  urged  on  the  topic 
of  their  having  given  up  the  estate  in  the  manner 
which  they  did,  for  so  inadequate  a  consideration 
so  very  considerably  below  the  fair  value,  disre- 
garding the  palpable  omission,  in  the  alleged  valu- 
ation, of  any  account  or  estimate  of  the  timber— ^ 
they  sold  for  500/.  the  property  which  this  dis- 
tressed man  had  entrusted  to  them,  and  which 
they  knew  to  be  worth  577/- ;  but  they  did  not 
even  then  take  the  common  measures  to  secure  to 
their  cestui  que  trust  the  inadequate  fruits  of 
that  improvident  bargain.  Nor  can  I  give  them 
even  the  advantage  of  a  conjecture  that  they 
might  have  been  ignorant  of  the  real  value  of  the 
property,  or  of  what  they  were  doing  throughout ; 

for, 
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for,  without  insisting,  as  I  might  do,  on  its  being 
their  duty  to  inform  themselves  on  matters  of  so 
great  importance  and  moment,  so  gross  are  the 
circumstances  of  this  case  on  the  part  of  the  prinr 
cipal  defendant,  and  so  negligent  have  they  (the 
trustees)  been  in  passively  suffering  them,  that  I 
am  absolutely  compelled,  judicially,  on  the  evi- 
dence, to  impute  to  them  knowledge  of  all  the  cir^ 
cumstances  which  aggravate  the  conduct  of  the 
defendant  Court.  Then  they  let  him  into  pos- 
session, almost  immediately,  without  his  paying 
a  shilling  of  the  purchase  money,  when  they 
ought  to  have  withheld  the  possession  until  it  had 
been  paid.  They  do  not  require  him  topay^he 
purchase  money  for  nearly  a  year  after  betook  pos- 
session, nor  do  they  then  demand  any  interest  for 
the  intermediate  time  during  which  he  retained  it 
in  his  hands.  Throughout  all  the  tmnsactiotis, 
therefore,  I  must  say,  that  - 1  consider  the  supine 
conduct  of  the  trustees  exceedingly  culpable; 
and  however  respectable  these  persons  may  be  in 
life  (and  I  think  that  aggravates  their  conduct), 
they  have  in  this  case  been  proved  guilty  of  gross 
negligence  and  breach  of  duty.  They  have,  in 
some  measure,  identified  themselves  with  the 
principal  defendant  the  auctioneer,  having  by 
their  neglect  held  out  a  temptation  to  entice 
him  into  a  trap,  and  he  has  in  turn  caught 
them  in  his.  Nor  is  it  any  excuse  for  the  trus- 
tee who  has  not  taken  an  active  part  on  himself 
in  the  course  of  these  transactions,  that  he  had 
nothing  to  do  with  the  conduct  of  the  other  to 
whom  he  left  the  management  of  the  matter; 

for 
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for  where  several  trustees  leave  the  entire  per-*       ^^^^ 
formance  of  the  duties  of  the  trust  to  one,  all  are       ouvm 

equally  responsible  for  the  faithful  and  diligent  •^^^^ 

discharge  of  their  joint  and  several  duty  by  that  J^^Stm 
one  to  whom  they  have  delegated  it 

[Adverting  again  to  other  facts  in  the  case,  his 

Lordship   then  continued.]    Even  on  the  facts 

which  are  thus  stated  and  admitted  upon  the  re-* 

cord,  ean  any  man  of  plain  understanding,  for  a 

moment,  doubt  the  gross  impropriety  of  the  con*  \\  v-"^*  \  ^  ^ 

duct  of  the  auctioneer^  bound  as  he  was  by  the 

duties  of  his  situation  to  take  care  of  the  interest 

of  his  employers ;  and  if  he  has  misconducted 

himself,  it  is  clear  that  the  delinquency  of  his 

misconduct  must  in  part  attach  to  the  trustees^ 

by  whose  neglect  he  has  been  enabled  to  do.  so 

much  mischief:  they,  therefore*  must  participate^ 

in  some  degree,  in  the  consequences.    Under  the 

circumstances  of  this  case,  I  venture  to  ask,  if 

this  omtract,  so  entered  into  and  completed,  had 

been  at  the  time,  or  witliin  any  reasonable  period 

afterwards,  brought  under  the  consideration  of  a 

Court  of  Equity,  it  could  have  been  suffered  to 

stand  for  a  moment. 

Then,  say  the  defendants,  this  transaction  took 
place  so  long  ago  a$  twelve  years  before  the  filing 
of  the  bill,  during  all  which  time,  there  has  been 
a  perfect  acquiescence  on  the  part  of  all  persons 
mterested^  and  no  complaint  has  ever  been  made. 
Now--giving  every  credit  to  such  an  argument, 
to  which  generally,  and  in  ordinary  cases,  it  would 

be 
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be  entitled,  on  the  solid  ground  that  there  may  be 
mischief  in  disturbing  titles  sanctioned  by  long 
acquiescence  of  parties  interested  and  who  were 
not  ignorant  pf  their  rights,  as  well  as  on  the  prin- 
ciple (which  experience  has  for  ages  justified  and 
which  is,  therefore,  recognized  and  adopted  by 
the  several  Courts  of  Law  and  Equity  in  this 
kingdom)  that  it  is  frequently  better— where 
transactions  of  long  standing,  originally  not  well 
founded,  have  been  suffered  to  lie  dormant— to  en<>- 
dure  the  old  injustice  than  induce  a  new  injury ;— 
I  cannot  but  consider  that  in  the  present  case 
there  is  a  very  satisfactory  answer  to  be  given,  to 
that  argument  well  founded  as  it  is,  and  entitled  to 
great  attention ;  and  that  is,  that  during  all  the 
intermediate  time  which  has  elapsed  between  the 
impeached  transaction  and  the  filing  of  this  bill, 
the  plaintiff  has  been,  inconsequence  of  his  debts 
and  his  poverty,  completely  non  compos  mi. 


They  say,  however,  that  he  came  over  from  the 
Isle  of  Man  for  the  purpose  of  executing  the 
deed,  and  that  he  did  execute  it  without  making 
any  objection.  Now  upon  that  I  will  state  what 
has  occurred  to  me.  The  execution  of  the  deed 
by  him  was  either  a  necessary  or  an  unnecessary 
act:  if  it  was  an  unnecessary  act,  why  should  he 
be  brought  over  to  execute  it,  unless  indeed  it 
were  for  the  purpose  of  giving  some  colour  to  a 
transaction  which  required  so  much,  and  which, 
without,  it  would  not  bear  investigation.  Still  if 
it  were  unnecessary,  it  would  be  nugatory  in 
efifect*    If  it  were  necessary  that  the  plaintiff 

should 
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should  join  in  the  conveyance,  in  order  to  com* 
plete  and  perfect  the  defendant  Courfs  title  by 
such  an  act — then  let  us  see  under  what  circum- 
stances  and  by  what  means  it  was  broi^ght  about 
in  this  case.    The  trustees  wrote  to  the  plaintiff, 
circumstanced  as  he  was,  a  letter,  requiring  him 
to  come  over  for  the  purpose  of  signing  the  deed ; 
and  in  that  letter  they  threaten  him,  that  if  he 
do  no^  the  annuity  of  150/.  will  be  withheld  from 
him !  Such  a  mode  of  proceeditig— towards  a  man 
situated  as]the  plaintiff  at  that  time  was— in  such 
very  distressed  circumstances— living  abroad,  whir 
ther  he  had  retired  with  his  family,  from  a  fear 
of  his  creditors,  with  nothing,   most  probably, 
but  that  annuity  to  subsist  upon — ^must  have  had 
mcfst  assuredly  the  effect  of  placing  him  in  com- 
plete and  absolute  duress.     If  therefore  the  con- 
veyance by  the  plaintiff  was  not  necessary,  it  can 
have  no  effect ;  •  and  if  it  were  necessary,  it  is 
rendered  null  and  void  by  the  circumstance  of 
undoubted  duress,  under  which  it  was  executed. 
I  therefore  put  the  execution  of  that  deed  by  the 
plaintiff  altogether  out  of  the  question;  for  I 
cannot  treat  it  as  any  thing  like  an  effectual  con- 
finnation  of  the  contract  for  sale  of  these  pre- 
mises, which  had  been  so  made  by  the  trustees : 
and  I  am  bound  judicially  to  regard  it  as  wholly 
i^ugatory,   both   against  the  defendant   and  the 
tnistees. 
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h  the  plaintiff.    The  bill  was  filed  in  18 15 :  and 
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the  transaction  was  certainly  entirely  concluded  in 
February,  1 803.  Now  even  if  this  were  a  case  of 
a  claim  of  legal  estate^  the  right  would  not  have 
been  barred  at  law  by  the  Statute  of  Limitations ; 
buty  if  it  had,  a  Court  of  Equity  would  not  be 
precluded  in  such  a  case  as  this  from  affording 
the  party  relief.  Although  Courts  of  Equity,  for 
the  sake  of  convenience^  have  usually  adopted  on 
the  principle  of  that  statute,  and  as  it  were  by 
analogy  to  it,  a  restrictive  rule  which  has  been 
found  to  be  of  considerable  practical  utility,  as  to 
a  limitation  of  time  for  the  commencement  of 
suits,  generally ;  yet  those  Courts  have  always  ex-^ 
ercised  a^discretionary  power  of  relaxing  that  rule 
wherever  circumstances  have  required  it^  and  it  haJ^ 
been  found  not  ajdapted  to  meet  the  justice  of 
any  particular  case.*  Now  surely  this  ^  .of  all 
othecs  is  peculiarly  such  a  case  as  demands  a  re- 
laxation of  that  rule  of  practice.  Having  regard 
to  the  utterly  impotent  situation  of  the  party 
during  the  whole  of  the  intermediate  time,  how 
can  he  be  considered  to  have  lost  his  right  to 
redress?  He  continued  to  reside  in  the  Isle  cf 
Man,  where  he  had  sought  refuge^  under  the 
same  insuperable  embarrassments  as  had  originally 
driven  him  there.  I  do  not  know  the  extent  of 
his  means  whilst  he  remained  there  beyond  the 
annuity  of  150/.,  or  whether  any  of  his  debts  had 
then  been  paid  during  his  retreat ;  but  we  find 


r 

•  Vide  The  Warden,  Src.  of  St  PduFg  t.  The  Bishop  of 
Lmeohp  ante,  vol.  iv*  p.  86. 

that 
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that  he  was  so  circamstanced,  during  the  whole 
time^  as  that  he  was  not  able  to  return  to  England 
till  the  year  1813:  and  I  would  ask  what  lawyer 
in  the  kingdom  will  say,  tbat-~where  a  party  has 
laboared  under  a  fraud,  practised  upon  him  in 
1809,  when  he  was  living  oat  of  the  kingdom  in 
consequence  of  the  embarrassed  state  of  his  affairs, 
which  obliged  hmi  to  remain  abroad  till  1 81S — he 
tiierefbre  loses  all  right  to  have  justice  dealt  out 
to  him  by  a  Court  of  Equity  on  his  return  at*  that 
time,  when  he  claims  to  be  restored  to  his  pro- 
perty of  which  he  has  been  in  the  mean  while 
deprived  by  the  effect  of  that  fraud  ?  I,  for  one, 
certainly  think  that  he  does  not ;  and  that  there- 
fore there  is  not  in  the  present  case  any  sort  of 
ground  for  maintaining  that  objection. 

I  am  clearly  of  opinion  that  the  plaintiff  has 
fally  made  out  his  case ;  for  there  have  been  dis- 
closed such  facts  in  the  course  of  this  investiga- 
tion, as,  on  principles  of  public  policy,  render  it 
impossible  that  this  transaction  can  be  permitted 
to  stand.  And  I  will  add,  that  the  circumstances 
of  this  case  afibrd  ample  ground  fbr  granting  the 
relief  which  is  prayed  by  the  bill :  for  not  only 
do  they  authorize  the  interference  of  the  Court  on 
behalf  of  the  plaintiff;  but  they  also  plainly  evince 
the  wisdom  of  adopting  in  judicial  proceedings 
those  principles  of  public  policy  which  have  since 
been  constantly  recognized  and  acted  upon  by 
Courts  of  Equity  in  administering  relief  in  all 
cases  of  this  nature. 
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His  Lordship  then  pronounced  the  following 

Decree. 

Declare  the  purchase,  by  the  defendant  Court 
of  the  plaintiff  Oliver^s  life  interest  in  the 
estate  and  premises  in  the  pleadings  men- 
tioned, to  have  been,  under  all  the  cir- 
cumstances, improperly  made  by  the  de- 
fendant, and  that  it  ought  to  be  set  aside— 
and  decree  the  same  accordingly. 

Let  the  conveyance  stand  as  a  security  to  de- 
fendant Court  for  payment  of  what  should 
be  found ,  to  be  due  on  the  balance  of  the 
account  directed. 

Refer  it  to  the  Deputy  Remembrancer  to  take 
an  account  of  the  purchase-money,  and  to 
compute  interest  and  to  take  an  account 
of  the  rents  and  profits .  received  by  the 
defendant  Courts  or  (&c.) — to  charge  him 
with  the  amount  of  the  fine  or  premium 
received  from  Stokes  in  respect  of  tlie 
lease;  to  set  an  occupation  rent  on  the 
premises  during  the  occupation  by  Courts 
and  to  make  annual  rests— what  should  be 
found  to  be  due  from  Court  to  be  paid  in 
reduction  of  the  purchase-money  and  in- 
terest— to  make  allowances  for  all  material 
repairs  and  lasting  improvements,  and  what- 
ever part  should  not  have  bee^  satisfied  by 
the  rents  and  profits,  to  be  added  to  the 
purchase-money.— Upon  payment  by  the 

plaintiff 
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plaintiff  of  what  should  be  found  to  be  due 
to  defendant  Court :  to  direct  him  to  re- 
convey  the  premises  to  plaintiff,  free  from 
incumbrances,  IValdron  (the  incumbrancer^ 
who  had  been  since  satisfied)  to  join  in  the 
conveyance—  to  take  an  account  of  the 
timber  felled,  and  how  disposed  of,  and  of 
all  waste  committed  by  Court  or  persons 
claiming  under  him,  and  to  set  a  value 
thereon. 
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The  costs  of  the  plaintiff  to  the  hearing  to 
be  taxed,  and  paid  to  him  by  defendant 
Court — the  costs  of  defendants  IValdron 
and  Stokes  to  be  paid  to  them  by  the  plain- 
tiff in  the  first  instance,  and  afterwards  to 

be  repaid  by  the  defendant  Court  to  him. 

» 

The  bill  to  be  dismissed  as  against  Stokes ;— • 
and  as  between  the  plaintiff  and\iefendants 
Hilt  and  Rufford^  (the  trustees)  the  Lord 
Chief  Bavon  does  not  think  fit  to  give  any 
costs  on  either  side— the  bill  to  be  dismissed 
as  against  them— and  the  injunction  to  stay 
waste  to  be  continued. 

Reserve  costs  and  further  directions,  with 
liberty  to  the  parties  to  apply  to  the  Court 
in  the  mean  time. 


YORKE, 
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^*v.  YottKE,  Esq,  V.  Ogden  and  another. 

Demurrer. 

Thc^^tnte^of  THE  plaintiff  (sber(f  of  the  county  of  York) 
c.  16.  does  nit  brought  the  present  action  in  <Ai^  Court  against 

affect  tne  ■^,,/,,  -  ^ 

tionotith€baii.  the  detenoants  on  a  bail-bond,  conditioned  for  the 

bondy  when  ^    ,  .... 

brongiit  by  the  appearance  or  the  pnncipal  m  the  Court  of  Com- 
may  sue  on  it  won  PUoSy  and  the  condition  being  set  out  in 
l^dlsnotV-  the  declaration,  the  defendants  put  in  a  general 
to  which^Si^*  demurrer,  in  which  the  plaintiff  joined. 

original  action 
wan  brought: 

r.  fJ^^  Tindal,  m  support  of  the  demurrer,  submitted. 
t^a^^  *^a'  the  objection,  in  this  case,  of  the  plaintiff 
f  wS^S^d"  '^ving  brought  his  action  in  this  Court  on  a  bond 
tt*'*t!ind'  S'vc'i  fo'  *hc  defendants  appearance  in  an  action 
that  the  actioa  in  the  CommoTt  Pleas f  appearing  on  the  face  of 

4)n  the  bond  .  i  *  o 

Appeared  by  the  pleaduigs,  afibrded  good  ground  for  general 
tiontofaave     dcpiurrcr,  upon  which  the  questions  would  be, 

been  brought  - 

In  a  different  whether  the  Statute  4!  Afme^   c.   16.  s.  fiO.  had 

that  out  of  limited  the  jurisdiction  in  actions  upon  bail-bonds^ 

ginai  process  to  the  Court  in  which  the  original  action  was 

^nrt'gave  brought,  and  whether  it  were  applicable  both  to 

"Se  pWntMT.'  /Ae  sheriff  and  to  the  assignee. 

First,  he  contended,  that  the  action  on  the 
bail-bond  must,  according  to  the  authorities*  be 
brought  in  the  same  Court  as  that  out  of  which 
the  process  in  the  original  action  issued :  and  for 

•  Tidd's  Pr.  7th  edit.  p.  323. 

that 
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that  he  cited  Francis  v.  Taylor  {a)^  Chesterton  v.       iMo. 
Middlehurst  (6),  Morris  f  Assignee,  &c.  v,  Rees  (c),      ^^^ 
DLron  v.  Heslop  and  Gilpin  (d) ;  and,  secondly,  «• 

that  the  statute  extended  to  the  sheriiF  as  well  and  another, 
as  to  the  assignee,  the  wolds  of  the  statute  being, 
^  And  if  the  said  bail-bond  or  assignment"  (&c.) 
IkmiUtjf  v.  Barclay  (e)f  where  the  Court  held 
that  distiiicti<ni  immaterial.  He  therefpre  urged, 
that  the  plaintiff  having  stated  the  condition  of 
the  bond  in  the  declaration,  had  put  himself  out 
of  Court. 

Campbell^  contra f  contended,  that  there  was  no 
ground  for  this  demurrer.  If  there  was  any  thing 
in  the  objection,  he  submitted  it  should  have  been 
pleaded  in  abatement,  or  it  should  have  been 
made  the  subject  of  a  special  application  to  the 
Court  to  stay  the  process  on  the  bail-bond-^that  . 
it  was  not  a  point  of  law  but  of  practice  merely ;— • 
and  that  all  the  cases  cited  in  support  of  this 
demurrer  were  cases  of  application  by  motion. 

He  then  insisted,  that  the  sheriff  w;as  not 
within  the  statute  of  jinne,  as  he  was  entitled  at 
common  law  to  sue  on  the  bond  when  forfeited ; 
for  he  was  an  obligee  suing  an  obligor:  and 
that  as  the  statute  does  not  require  the  plaintiff 
to  sue  in  any  particular  Court,  special  circum- 
stances might  justify  his  suing  in  a  Court  out  of 
which  the  original  process  did  not  issue.  The 
words  of  the  act  are,  that  **  the  plaintiff  in  such 

(a)  BarncB»  92.  (d)  6  T.  R.  365. 

(^  1  Bur.  642.  (c)  8  T.  R.  152. 

(c)  2  Bl.  Rep.  838. 

action, 
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1820.       action,  after  such  issigument  made,  may  bring 

Y^^^      on  action  and  suit  thefcupon  in  his  own  name.'1 

^  ^'         Even,  therefore,  if  this  had  been  the  case  of  an 

and  another,  assignee  of  the  sheriff,  the  demurrer  could  not 

be  supported  on  the  statute;  and  if  there  were 

any  such  rule  in  the  Courts,  as  that  the  action 

on  the  bail-bond  should  be  brought  in  the  Court 

wherein  the  original  action  was  pending,  it  must 

have   been  made  for    purposes  of  convenience 

merely ;  and  parties .  seeking  to  avail  themselves 

of  it,  must  do  so  by  special  application, ,  not  by 

general  demurrer,  which  necessarily  admits   the 

jurisdiction  of  the  Court. 

0 

In  the  case  of  an  action  brought  on  the  bond 
by  the  sheriff',  he  insisted  this  precise  point  had 
already  been  ruled  by  the  Common  Pleds^  in  New- 
maH  and  Baker  v.  Faucitt  (a),  where  on  a  rule 
to.  shew  cause  why  the  proceedings  on  the  bail* 
bond  should  not  be  set  aside,  the  Court  held,  that 
the  statute  of  Anne  did  not  ^pply  to  the  sheriff; 
and  that  therefore  he  was  not  restricted  to  sue 
in  the  Court  in  which  the  original  action  was 
brought  . 

Tindal^  in  reply,  admitted,  that  the  cases  which 
had  been  determined  in  the  King^s  Bench  could 
not  stand  with  that  decided  in  the  Common  Pleas; 
but  he  submitted  that  the  former  were  the  best 
founded :  and  he  observed  that  the  case  oSDonatty 
v.  Barclay  was  the  latest  determination,  and  that 
that  applied  to  the  case  of  a  sheriff. 

< 

(a)  1  Ucn^|}l.  631. 

On 
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On  the  question  whether  a  general  demurrer       .^^« 
was  the  proper  mode  of  availing  himself  of  the 
present  objection  by  the  defendant,  he  submits 
ted  that  the  rule  was,  that  wherever  the  objection 
was  apparent  upon  the  pleadings,   it  might  be 
taken  advantage  of  by  general  demurrer,  and  that 
whether  the  ground  were  want  of  jurisdiation  or 
any   other ;  and  therefore,  if  on  the  face  of  this 
declaration  the  Court  must  necessarily  see  that 
the  action  should  have  been  brought  itt  another 
Court,  and  that  they  have  no  authority  in  the 
case,  they  might  give  judgment  for  the  defend- 
ant on  that  demurrer,— TAe  King  v.  Fearnley  {a) ; 
— ^and  he  ought  riot,  in  such  a  case,  to  be  driven 
to  a  plea  in  abatement  which  must  necessarily  be 
filed  in  fout  days,  and  verified  by  afllidavit. 

Cur.  adv.  vult. 

The  Lord  Chief  Baron  now  delivered  the  judg- 
ment of  the  Court : 

We  are  of  opinion  that  the  statute  of  the  4th 
of  Anne  does  not  affect  the  right  of  sheriffs  to 
sue  on  the  bail-bond,  for  the  act  does  not  in  any 
way  allude  to  the  action  by  the  sheriff  himself, 
which  he  was  entitled  to  bring  by  the  com- 
mon law  before  that  statute  was  passed:  and 
the  sheriff  takes  a  bail-bond  on  his  own  risk. 

'  The  cases  which  have  been  cited  in  support  of 
this  demurrer,    as  determined  by  the  Court  of 

(a)  1 T.  R.  316. 

VOL.  yiir.^  H  King's 
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and  another. 
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King's  Bench,  are  quite  distinguishable  from  this. 
In  the  case  of  Morris  v.  Rees  the  action  was 
brought  by  the  assignee  of  the  sheriff,  and  in 
Diron  v.  Heslop  and  Gilpin,  and  the  more  recent 
case  of  Donatty  v.  Barclay,  the  actions  had  been 
removed  from  an  inferior  Court.  The  case  from 
the  Court  of  Common  Pleas,  on  the  other  hand, 
which  was  cited  in  support  of  the  present  pro- 
ceeding {Newman  and  Baker  v.  Faucitt),  is  pre- 
cisely in  point ;  and  it  was  there  held^  that  the 
sheriff  might  sue  in  either  of  the  Courts. 


On  the  authority  ,of  that  case  therefore,  and 
considering  that  the  sheriff  has  a  right  to  bring 
an  action  on  a  bail-bond  forfeited  at  common  law^ 
independently  of  the  statute,  we  are  of  opinion 
that  this  demurrer  cannot  be  supported ;  therefore 
there  must  be  judgment  for  the  plaintiff. 


Per  curiam. 


Judgment  for  the  Plaintiff. 


END   OF    HILARY    TERM. 
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MEMORANDA : 

\mLASY  VACATION.] 

In  the  course  of  this  Vacation,  new  patents  of 
precedency  were  granted  to  the  Counsel  whose 
patents  had  expired  on  the  Demise  of  the  Crown, 
in  the  last  Term;  and  they  again  took  their 
seats  within  the  Bar. 

JR.  M.  Casberdf  Esq.  was  appointed  one  of 
His  Majesty's  Counsel  in  the  Law. 

Mr.i Serjeant  Heywood  was  made  Chief  Justice 
of  the  Great  Sessions  for  the  Counties  of  Car^ 
marthen,  Pembroke f  and  Cardigan :  and 

M  2  Mr. 
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1820.  Mr.  Serjeant  Marshall  was  appointed  a  Justice 

of  the  Great  Sessions  for  the  Counties  of  Chester^ 
Flint,  Denbigh,  and  Montgomery. 

[EASTER  TERM.] 

Henry  Brougham,  of  LincoMs  Inn,  Esq.  Bar- 
rister at  I^LWy  waS|  during  this  Term^  appointed 
to  the  office  of  Attorney-General  to  Her  Ma- 
jesty :   and 

Thomas  Denman,  Esq.  of  LincoMs  Inn,  Bar- 
rister at  Law,  was,  at  the  san[ie  time,  appointed 
Her  Majesty's  SolicitorrGeneral ;  and  they,  in 
consequence,  took  seats  within  the  Bar. 


nclrs^i^ 


fVednesdajff 

^May.  The  King  v.  Winstanley. 

By  the  arts  of  1  HIS  was  a  proceeding  by  scire  facias,  against 
pauedfor  the  defendant,  who  was  a  licensed  auctioneer^ 
proviirif%nd  founded  upou  his  bond  (in  the  common  form) 
SeiSS5!!?4  to  the  Cfowu,  for  not  having. accounted  for  the 
ewl^i^ion  duties  alleged  to  be  charged  on  certain  sales  by 
a^thr-  a^^^tion 

purpose  of  carrying  tbom  into  exeen^p)  are  aathorised  to  levy  certain  rat^  and  duties 
«« tht  thipa  and  besselt  entering  and  going  ont  of  the  Port  oflAverpool  i  and  they  are  em- 
Dowered  to  borrow  money  not  exceeding  QOOfiCfQl,  for  the  mmnUiuuice  of  the  Docka, 
by  sale  (by  auction),  of  assignments  of  the  rates  and  duties  (for  the  form  of  which, 
see  the  case)  so  imposed  on  the  shipping,  secnring  to  the  porchasers  tOOl,  each,  with 
interest,  fill  paid  t — Held,  that  such  assignment  was  not  a  m«re  chattel  bat  a  diarge 
upon  the  Dock$  ;  and  therefore  an  imetest  io  land :  and,  coiueqnently,  that  the  auc- 
tioneer selling  such  aisigiiments  cannot  be  called  upon  by  the  Excise  for  the  higher 
duty  imposed  l^  the  43  G#o.  III.  c.  69.  schedule  A.,  and  45  Gm.  III«  c.  30,  oif  the 
•ale  thereof;  because  they  are,  as  being  on  inttrest  in  land,  liable  only  to  the  lower  dn^. 

Trustees  appointed  by  an  act  of  Parliament  for  the  purposes  of  the  act,  are  liable 
to  duty  on  such  ta^et  ordered  by  them  in  tibe  execution  of  the  trust. 
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auction  of  statutory  securities  issued  by  the  trus-       I820. 
tees  of  the  Liverpoet  Docks^  utidicr  the  act  of  the     .^^^ 
SlGeo.  IIL  c.  143.  ^   J-,^ 

The  cause  came  on  to  be  tridd  before  the  Ltn-d 
Chief  Barottj  at  the  Sittings  at  JVestminsterj  after 
Hilary  Term,  1819,  when  it  was  agreed,  that  a 
verdict  should  be  taken  for  the  Crown,  subject 
to  the  opinion  of  the  Court,  on  a  special  case, 
which  was  in  effect  as  follows : 

Under  various  acts  of  Parliament,  passed  from 
time  to  time,  previous  to  the  61  Geo.  IIL,  certain 
land$  belonging  to  the  Corporation  of  Liverpool 
were  appointed,  and  other  lands ^  tenements,  and  he- 
reditaments, were  purchased  by,  and  vested  in  the 
said  corporation,  for  the  purpose  of  making,  crect--^^^"^  ^^/v> 
ing,  and  maintaining,  certain  docks,  basins  &c. 
for  the  accommodation  of  shipping  in  the  port 
of  Liverpool^  to  remain  to,  and  for  such  uses  for 
ever:  and  the  corporation  were  thereby  authorized 
to  levy  certain  rates  and  duties  upon  ships  and 
vessels  coming  into  and  going  out  of  the  port  of 
Liverpool.     By  the  51  Geo.  IIL  (an  act  for  the 
improvement  of  the  port  and  town  of  Liverpool 
and  amending  the  several   acts  relating   to   the 
docks  &c.)  after  reciting  the  former  acts,  it  was 
enacted,  that  the  corporation  and  their  successors 
should,  for  the  purpose  of  carrying  all  the  said 
acts  mto  execution,  as  to  all  things  relating  to  the 
docks f  quays^  basins ,  works,  and  buildings ,  erected 
or  made  under  the  said  acts,  or  which  should  be 
erected  or  made,  be   called  and  known   by  the 
name  and  style  of  the  **  Trustees  of  the  Liverpool 

Docks ;" 
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1820.  Docks  ;•'  and  by  that  name  should  have  perpetual 
^^^^  succession^  and  be  incorporated,  and  have  a  com- 
^  V.  mon  seal;  that  from  and  after  the  24th  day  of  * 
*  June,  there  should  be  paid,  and  payable  to  the 
said  trustees,  and  to  their  collector,  kc.for  every 
ship  or  vessel  (ships  in  his  Majesty's  service  ex- 
cepted) coming  into,  or  going  out  of  the  said 
port  of  Liverpool,  by  the  master,  or  commander, 
or  owner- of  every  such  ship  or  vessel,  according 
to  the  tonnage  burthen  thereof,  the  several  rates 
or  duties  of  tonnage,  thereinafter  particularly 
specified,  according  to  the  several  and  respective 
classes  of  voyages  in  the  said  act  described ; — and 
before  tlie  vessel  should  be  permitted  to  clear  out 
at  the  Custom  House  of  the  said  port  or  depart, 
that  there  should  be  payable  to  the  trustees,  upon 
all  goods,  wares  &c.  imported  from  parts  beyond 
the  seas,  or  brought  coastwise  into  the  said  port 
of  Liverpool,  dr  exported  to  parts  beyond  the 
seas  from  the  said  port  of  Liverpool,  by  tlic  owner 
or  owners,  consignee  or  consignees,  of  such  goods, 
wares,  merchandizes,  or  other  commodities,  certain 
rates  and  duties,— that  the  several  collectors  should 
not  permit  any  vessel  to  be  cleared  outwards, 
unless  and  until  the  rates  and  duties,  chargeable 
under  the  authority  of  the  act,  should  be  fully 
paid,  and  the  owner  or  owners,  consignee  or  con- 
signees, of  such  goods  and  merchandize,  should 
have  produced  to  the  said  collector  of  the  customs 
a  certificate  thereof; — and  that  if  any  master,  &c. 
should,  by  any  means  whatsoever,  elude  or  evade 
the  payment  of  the  rates  and  duties  thereby  made 
payable,  to  forfeit,  besides  such  rates  and  duties, 

a  sum 
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a  sum  of  money  equal  to  the  rates  or  duties  so       laio. 
eluded  or  evaded. 


It  was  thereby  also  enacted,  that  it  should  be 
lawful  for  the  trustees  to  borrow  money  (not  ex- 
ceeding 600,000/.)  on  the  credit  of  the  rates  and 
duties,  and  to  assign  the  said  rates  and  duties 
to  persons  advancing  money,  as  a  security  for 
any  sum  or  sums  of  money  so  to  be  borrowed, 
with  interest,  by  a  form  of  assignment,  the 
material  part  of  which  is  in  the  following 
words :  "  By  virtue  &c.,  we,  the  trustees  &c., 
do  assign  unto  &c.,  his  executors,  administra- 
tors, successors,  or  assigns,  all  and  singular  the 
rates  and  duties  arising,  granted,  and  made 
payable  to  us  by  virtue  of  the  said  act,  or  of 
any  other  act  relative  to  the  docks,  in.  the  port  of 
Liverpool  aforesaid ;  and  also  all  the  estate,  right, 
title,  and  interest  of  us,  of,  in,  and  to  the  same, 
to  hold  unto  &c.  (the  lender),  his  executors,  ad- 
ministrators, successors,  and  assigns,  untir  pay- 
ment, with  interest,  after  the  rate  &c. :  and  such 
assignment  was  made  transferrable  by  indorse- 
ment in  the  way  of  memorandum.  The  act  pro- 
vided, that  the  persons  lending  the  money  so 
raised,  should  be  equally  entitled  to  respective 
proportions  of  the  rates  and  duties,  according  to 
the  amount  of  their  advances ;  and  the  assignments 
were  directed  to  be  put  up  at  auction,  the  money 
borrowed  to  be  laid  out  in  building  the  docks. 

The  trustees  of  the  docks;  in. pursuance  of  those 
acts  of  Parliament,  -proceeded  in  the  erection  of 
new  docks,  and  in  the  other  improvements  thereby 

authorized ; 


The  Kino 
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1820.       authorized  :    and  they  had  raised  money  \by   the 
^^^^^^     means  therein  given,  for  carrying  into  execution 
the  purposes  of  the  said  acts. 


Winstar  LEY. 


On  the  3d  December,  1816,  the  defendant, 
being  a  licensed  auctioneer,  gave  due  notice  of 
holding  an  auction  sale  at  Liverpool^  of  assign- 
ments of  the  rates  and  duties  of  the  said  docks, 
to  the  amount  of  20,000/.,  in  sums  not  less  than 
100/.  each,  by  the  "  Trustees  of  the  Liverpool 
Docks,"  to  the  Collector  of  Excise  for  Liverpool, 
in  whose  collection  the  said  sale  was  intended  to 
be  made;  and  in  pursuance  of  such  notice,  after- 
wards, on  the  6\\ioi  December^  1816,  he  did  sell, 
at  and  by  way  of  auction,  a  great  many  of  the 
said  assignments  on  behalf  of  the  said  trustees, 
such  assignments  being  made  by  the  said  trustees, 
*in  the  form  prescribed  by  the  act  of  61  Geo*  III., 
towards  raising  the  sum  of  600,000/.  therein  men- 
tioned, on  the  credit  of  the  rates  and  duties,  by 
the  said  act  authorised  to  be  levied. 

The  defendant  afterwards  delivered  to  the  col- 
lector a  catalogue  of  the  said  assignments,  therein 
particularly  described,  containing  an  account  of 
the  several  prices  at  which  the  same  were  respec- 
tively sold,  and  the  defendant  then  paid  to  the 
collector  a  sum,  as  an  auction  duty  of  7d.  in  the 
SO^.,  upon  the  amount  of  the  assignments  sold ; 
at  the  same  time  protesting,  that  no  auction  duty 
at  ill  was  payable  upon  the  sale  by  auction  of 
the  said  assignments,-— and  so  of  otliers  sold  sub- 
sequently. 

The 
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The  Collector  of  Excise  afterwards  demanded  IMO. 
from  the  defendant  payment  of  a  further  sum, 
as  tlie  residue  of  die  duties  by  law  due  and  _  «• 
payable  by  the  defendant,  for,  and  m  respect  of 
the  purchase  money  arising  and  payable  by  virtue 
of  the  aforesaid  sales,  charging  the  duties  payable 
on  such  sales,  at  1^.  on  the  2Qs.  of  such  purchase 
monies  as  aforesaid,  in  lieu  of  the  sum  of  7d,  in 
the  iOs.j  of  such  purchase  money,  paid  by  the 
said  defendant  under  and  with  such  protests  as 
aforesaid;  and  that  further  rate,  charge,  and 
sum  of  money,  the  defendant  refused  to  pay  to 
the  collector. 

The  questions  for  the  opinion  of  the  Court 
were :  1st.  Whether  any  auction  duty  was  pay- 
able by  the  defendant  upon  the  sale  by  auction  of 
the  assignments.  2dly.  Whether  the  defendant 
ought  to  have  accounted  for  the  auction  duty  on 
the  sales^  after  the  higher  or  the  lower  rate  of 
duty  imposed  upon  sales  by  auction. 

If  the  Court  should  be  of  opinion,  that  no  duty 
was  payable  upon  the  said  sales  by  auction,  or 
that  the  lesser  duty  of  7^.  only  in  the  20^.  was  pay- 
able thereupon,  the  verdict  for  the  Crown  was  to 
be  set  aside,  and  a  verdict  entered  for  the  de- 
fendant :  but  if  the  Court  should  be  of  opinion, 
that  the  higher  duty  of  1^.'  in  the  30^.  was  pay- 
able upon  the  said  sales  by  auction,  the  verdict 
for  the  Crown  was  to  stand. 

IValton,  for  the  Crown,  admitting,  that  unless 
be  could  distinguish  the  present  case,  by  its  cir- 
cumstances. 
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1820.      cumstances,  from  those  of  the  case  of  The  King 
V.  Bates  (a),  the  verdict  obtained  by  the  Crown 


The  Ring 


V.         could  not  be  supported. 


WltlfTAllLBT. 


He  submitted,  on  the  authority  of  that  case, 
that  the  sales  by  auction,  of  the  assignments  in 
question,  were  clearly  liable  to  some  duty  of  excise ; 
and  the  only  point  would  be,  whether  the  auc- 
tioneer should  not  have  paid,  instead  of  the  lower 
duty  of  7d.  in  the  20^.,  the  higher  duty  of  12rf. 

« 

The  case  of  The  King  v.  Batesj  he  contended, 
was  wholly  distinguishable  in  every  material  re- 
spect from  tfie  present,  which  would  be  suffi- 
cent  to  take  this  case  out  of  the  principle  of  that 
determinat;ion.  There  the  bonds,  which  were  sold, 
secured  to  the  purchaser  the  sum  upon  the  credit 
of  rates  or  assessments,  imposed  on  persons  occu^ 
pj/ing  houses  8^c.  in  respect  of  their  occupationy 
and  the  act  of  Parliament,  authorising  the  issue 
and  sale  ,of  those  bonds,  directed  that  where 
houses  were  unoccupied,  one  half  of  such  rate 
should  be  charged  on  such  premises,  to  be  paid  by 
the  owner;  and  there  were  provisions  for  the 
assessing  of  public  buildings,  vacant  spaces  of 
ground,  and  dead  walls,  **  making  them'^  (in  the 
words  of  the  Lord  Chief  Baron)  "  a  charge  upon 
the  premises''  And  his  Lordship,  in  concluding 
his  judgment,  puts  it  wholly  on  that  ground,  for 
he  says,  *'  They  (the  authorities  cited)  appear  to 
me  entirely  to  govern   this   case,  independently 

(a)  Ante,  vol.  iii.  p.  ,341. 

of 
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ft 

of  the  construction,  which,  without  them,   pos-  i820. 

sibly,  might  still  have  been  put  upon  these  clauses  JlT'T^ 

m  the  act  of  Parliament,  which  has  so  charjred  ^^ 
real  property  with  the  liabihty  to  this  payment. 

In  the  case  before  the  Court,  the  corporation 
were  authorized  to  levy  rates  and  duties,  not  upon 
the  Liverpool  Docks^  but  on  the  skips  and  vessels 
coming  into  and  going  out  of  the  Port^  and  on  the 
merchandize  which  composed  their  cargo,  and  not 
in  any  manner  on  the  Docks,  the  land  on  which 
they  were  erected,  or  the  buildings  &c.  They  were 
empowered  to  assign  such  rates  so  charged  on  ship- 
ping to  purchasers,  by  an  instrument  executed*  to 
them,  their  executors,  administrators,  and  assigns, 

m 

and  transferrable  by  mere  endorsement ;  so  that 
this  case  was  not'  at  all  within  the  letter  or 
principle  of  the  determination  in  the  case 'of  The 
King  v., Bates,' 2Jid,  therefore,  could  not  be  af- 
fected by  the  authority  of  that  decision.  In  the 
case  of  The  King  v.  Bates,  too,  there  was  another 
strong  distinction  which  has'  no  place  amongst  the 
circumstances  of  this  case :  the  holder  of  the  se- 
curity was  entitled  to  resort,  through  the  medium 
of  the  trustees,  to  the  owners^  of  the  houses  &c. 
for  the  payment  of  the  rates  assessed  on  their 
property,  —  whereas,  here,  there  was  no  such 
weans  afforded ;  the  only  method  of  enforcing 
payment  of  the  duties  being  by  laying  a  sort  of 
embargo  upon  the  vessel  on  which  they  were  im- 
posed, and  by  subjecting  persons  evading  the 
payment  to  a  certain  penalty. 

All 
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1820.  All    these  same  circumstances  which   distin- 

guished the  present  case  from  that  of  The  King 
••  V.  Bates^  he  submitted,  operated  equally  to  dis- 
tinguish  it  from  the  cases  upon  the  authonty  or 
which  that  decision  was  founded;  for  all  the  au- 
thorities cited  there  were  cases  of  a  charge,  ia 
some  way  or  other,  upon  land. 

The  case  of  Knapp  v.  TVilliams{a)^  was  on  an 
assignment  of  tolls  of  a  turnpike  road.  Buckc^ 
ridge  v.  Ingram  (6),  was  a  case  of  shares  in  the 
navigation  of  a  river.  In  the  case  of  House  v* 
Chapman  (c\  the  question  arose  upon  assignments 
of  bonds  for  the  improvement  of  the  city,  and  of 
the  commissioners  of  the  turnpike  trusts ;  and  in 
Finch  V.  Squire  (rf),  the  subject-matter  was  a  se- 
curity by  assignment  of  the  poor's  rates  and  the 
county  rates  :  all  being  obviously  an  interest  in 
land  ;*— and  in  the  case  of  The  King  v.  Bates 
the  judgment  was  pronounced  (e)  to  proceed,  in- 
dependently of  those  cases,  upon  the  fact  of  the 
statute  having  expressly  "  charged  the  party,  in 
respect  of  the  occupation  of  real  property." 

He»  therefore,  insisted,  that  these  assignments 
created  no  interest  in  land,  and,  that  consequently, 
being  a  mere  chattel  of  a  personal  nature,  on 
its  being  s^ld  by  auction,  the  sale  was  charge- 
able with  the  higher  duty  of  lid.  in  tlie  20^. 

(«)  Note  to  Coriyn  r.  French,      (c)  2  Ves.  642. 
4  Ves.  430.  (rf)  lo  Ve».  41. 

(*)  2  Ves.  662.  (c)  Ante,  Vol.  iii.  p.  369. 

Hol- 
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Hollingshed,  who  was  to  have  argued  the  case       i^M. 
OQ  the  part  of  the  defendant,  contended,  that  no     j^  ^^^^ 
duty  was  payable  in  respect  of  the  sale  of  these 
assignments^  as  the   party  selling  were   merely 
trustees  under  an  act  of  Parliament :  but 

The  Court  [dispensing  with  further  argument 
on  the  other  point,  respecting  the  rate  of  duty 
chargeable]  decided,  that  some  duty  was  clearly 
chargeable  by  the  act  on  the  sale.  But  they  held, 
that  as  on  the  authority  of  The  King  v.  Bates, 
the  subject-matter  of  these  assignments  must  be 
considered  an  interest  in  land,  (assimilating  them 
to  port  duties,  which,  they  observed,  would  be  an 
interest  in  land,)  and  as  such  securities  on  the 
rates  and  duties,  imposed  by  the  corporation  fot 
the  erection  and  support  of  the  docks,  confer  on 
the  purchaser  an  interest  in  the  soil,  bjf  whatever 
means  such  duties  were  directed  to  be  raised,  he 
must  be  taken  to  have  acquired  thereby  an  inte- 
rest in  land,  within  the  meaning  of  the  43  Geo.  IIL 

They  therefore  ordered  the  verdict  which  had 
been  found  to  be  set  aside,  and  that  there  be 
entered  a 

Verdict  for  the  defendant. 
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1820. 


TWMfasr,      The  Attorney-General  v.  Ross  [and  Pearse 
S---VW  and  Davidson]. 

The  Crown  u   THIS  information  was  founded  upon  the  45th  of 

entitled  under  •  * 

the  45  Geo.      Qco.  IIT.  c.  58  *  for  the  better  regulation  of  the 

III.  c.  58,  to  *  /*    1  •       Tkif    •  » 

an  account  of  Officc  of  Paymaster    General   of  his   Majesty  s 

nnclaimed  ba-  ...  \ 

lances  remain-  Forccs ;  aud  it  was  originally  (January,  1816) 
hands  of  army  filed  against  Ross  Only,  praying  a  discovery,  and 

agents  on  mo-  ^     /•  ^r  i  '•        j 

neyimprested  au  accouiit  OT  the  arrears  unclairaea  remaining  m 
ed  by  them,  oa  his  liauds,  ou  accouut  of  all  officcrs  belonging  to 
'^^Tbei^^vi  the  several  regiments  in  his  agency,  from  the 
r^^^^jl  -25th  December,  1783,  to  24th  December,  1797, 
we  wmSy^^^  Specifying  the  name  and  rank  of  each. 

have  been  T|. 

agents;  and  ** 

also  a  statement 

of  their  names  •  Section  26.— Whereby  it  is  enacted,  that  it  should  bo 
and  rank  from  ,      -  ,  ^       ,      _,  •'__  •    ,       ,     -r*  ^ 

■och  army        lawful  for  t^ie  Secretary  at  War,  and  also  the  Paymaster  Ge- 

agents,  or  their  neral  of  his  Majesty's  Forces,  whenever  tkey  should  think  Jit 
and  that  for'''  '^  require  any  agent  or  agents  to  make  up,  in  the  course  of 
any  period  of  any  year,  such  accmint  or  accounts  as  the  Secretary  at  War, 
thefr  aieency  ^^  ^^®  Paymaster  General  of  his  Majesty's  Forces,  may  have 
however  re-  occasion  f or ^  and  also  to  require  any  person  or  persons  who 
mote :  ^^the  gjjjjl  have  been  an  agent  or  agents,  but  who  shall  have  ceased 
neral  may  com-  to  be  such,  or  the  representatives  of  such  agent  or  agents,  to 
pel  them  to  make  up  and  transmit  such  accounts ^br  the  whole  or  any  part 
account  by  in-  ^f  ^^*^  periods  during  which  he  or  they  shall  have  been  an  agent 
formation  m  or  agen^,  and  which  shall  not  have  been  finally  settled^  as  the 
^^  '         Secretary  at  War  or  Paymaster  General  may  have  occasion 

Exceptions     for. 
taken  to  an  an-  ^ 

swer  for  not  giving  snch  account— offering  only  certain  grounds  as  reasons  why  the 
defendant  should  not  be  called  upon  to  do  so — allowed. 

Demnrrer  by  a  bankrupt  army  agent  and  his  tusigneee,  to  an  information  praying  that 
they  might  render  such  an  account,  over-ruled. 

An  army  agent,  although  constituted  by  warrant  of  attorney  by  the  colonel  of  the 
re^ments,  to  wliich  he  is  appointed,  is  not  exclusively  agent  to  tli<^  officers  or  regimeois, 
but  is,  as  it  were,  a  nmtual  agent  to  both  the  Crown  and  the  regiment. 
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It  Stated  that  Rou  was  in  partnership  with  IMO. 
Ogilvitj  as  army  agents,  between  the  periods  of  the  ^^ 
iSth  of  December,  1783,  and  the  24/A  of  December,  ^^^' 
\797 — ^tfaat  during  that  time  they,  as  such  agents^ 
had  had  imprested  to  their  hands,  and  received 
various  large  sums  of  money  from  his  Majesty's 
Government,  amounting  in  the  whole  to  several 
thousand  pounds  for  the  pay  of  the  several  corps 
of  his  Majesty's  Land  Forces,  to  which  during 
the  time  aforesaid  they  were  such  agents^-that 
some  parts  of  such  sums  had  been  paid  or  ac- 
counted for  to  the  several  officers,  for  whom  and 
for  whose  corps  the  defendant  had  received  the 
same;  but  that  other  parts,  to  a  considerable 
smount,  had  not  been  accounted  for  to  the  officers 
&c,  for  wham  and  for  whose  corps  the  same  had 
been  imprested  to  the  said  Ros^  and  Ogilvie-^ 
that  his  Majesty  was  unable  to  ascertain  what  sum 
was  in  the  hands  of  Ross,  as  surviving  partner  of 
tbe-firm,  without  such  account  rendered  by  them 
as  thereinafter  mentioned. 

It  then  stated  [as  the  ground  of  the  proceeding, 
following  the  words  of  the  act  of  parliament]  that 
in  the  year  1813  his  Majesty's  Secretary  at  War, 
having  occasion  for  an  account  of  the  arrears 
unclaimed  remaining  in  the  hands  of  Ross  and 
Ogilvie,  on  account  of  officers  belonging  to  the 
several  regiments  in  their  agency,  in  pursuance  of 
the  act,  the  Secretary  at  War  caused  a  letter  to 
be  written  to  them,  demanding  an  account  of 
such  arrears,  and  a  statement  of  the  name  and 
rank  of  each  of  such  officers. 

The 
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Obmcrai*- 
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The  first  and  principal  interrogatory  vras. 
Whether,  during  the  time  Ross  and  OgUvie  were 
such  agent3|  such  money,  or  sonoe  and  what  parts 
thereof  respectivdy,  was  not  imprested  to  their 
hands  for  the  use  of  the  several  regiments^  troops, 
aiid  companies^  and  which  in  particular,  in  his 
Majesty's  service  to  which  they  were  agcnts-^^ 
and  the  bill  required  that  Ross  might  set  forth 
the  particulars  thereof,  in  the  words  of  the  ex« 
ceptions  (p«  I96)  taken  to  the  answer* 

*  #  • 

The  answer  qf  the  then  defendant  ^Ross']  ad- 
mitted, that,  he  and  OgihiCy  his  partner,  since 
deceased,  were  agents  for  several  of  his  Majesty's 
regiments  &c.  by  virtue  of  powers  of  attorney  from 
the  colonels,  for  the  period  mentioned  in  the,  in-, 
formation,  and  that  duiing  such  time  there  w.ere; 
imprested  to  their  hands,  and  they  had  received 
various  large  sums  of  money  from  his  Majesty's 
Paymaster  General  of  the  Forces,  amounting  in 
the  whole  to  several  thousand  pounds,  ibr  the  pay 
of  the  several  corps   to  which  during  the  time 
aforesaid  they  were  such  agents — but  he  jdenied 
that  the  monies  so  issued  or  imprested,  to  them 
or  any  part  thereof  were  for  the  use. of  the  se- 
veral regiments,  troops,  and  companies   to  which 
the    defendant    and    Ogiloie    were    agents,     or 
any  of  them    save  as  aforesaid,  and  as    there- 
inafter mentioned.    He  stated  that,  in  pursuance 
of  the  directions  contained  in   the  23  Geo.  Ill* 
c.  50,  and  Qgilvie  did,  from  time  to  time,  for 
the  period  between  the  35 th  o£  December^  17^3, 
and  the  S4th  of  December,  17d7»  render  to  his 
Majesty's  Secretary  at  War,  for  the  time  being, 

such 
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such  annufd  accounts  as  were  required  by  the  said       mo. 
act,  and,   amongst  other  'things,  charge  in  such      "^^ 
annual  accounts  the  arrears  due  to  the  several   Arroairw 

Obmbrak 

officers,  and  strike  the  balances  as  by  the  said  act         «. 
directed,  and  such  arrears  due  to  the  several  offi- 
cers were  from  time  to  time  carried  to  the  credit 
of  meh  officers  in  their  accounts  with  die  de* 
fendant  and  Qgilme^  and  the  greater  part  of  euch 
annual  accounts  so  rendered  were  settled  by  hH 
Mqfesty's  Secretary  at  War^  and  certificates  of 
the  amount  due  thereon^  including  the  sums  due 
for  arrears^  were  transmitted  by  his  Majesty*s 
Secretary  at  War  to  the  office  of  the  Paymaster 
General  of  his  Majesty's  Land  Forces,  and  there* 
upon  warrants  were  issued  under  his  Majesty's 
sign  maliual,  directed  to  his  Majesty's  Paymaster 
General  of  the  Forces,  commanding  him  to  pay 
to  the  coloQel  or  commanding  officer  of  such  re- 
giments, troops,  or  companies,  the  sum  in  such 
warrants,  expressed,  being  the  adjusted  Balance  of 
the  accounts  so  settled  as  aforesaid^  including  the 
arrears  charged  as  aforesaid— -a  copy  of  one  of 
which  he  set  forth  in  a  schedule.    The  answer 
then  stated,  that  such  system  of  passing  army 
agents  accounts,  as  is  directed  by  the  iSGeo.  III. 
was  continued  down  to  the  S4th  of  December^ 
lf97f  and  hath  been  since  pursued  in  the  passing 
of  such  accounts  for  that  period  as  were  not  then 
finally  closed :  and  that  no  claim  or  demand  was 
ever  made  upon  the  defendant  and  Ogilvie^  or 
either  of  them,  to  the  best  of  defendant's  know- 
ledge and  belief,  or  by  or  on  the  part  of  his  Ma- 
jesty's Secretary  at  War,   until  long^after  their 
VOL,  viijt.  N  bank- 
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I  , 

1820.  bankruptcy  (which  took  place  in  the  year  1804), 

^-^'"^  for  any   account  of  unclaimed    arrears  in  their 

att6rney-  hands— that  at  the  time  of  their  bankruptcy  a 

ENERAL  ^^j.y  jg^pgg  g^JJ^  Qf  money,  as  appeared  by  the 

^^^*'       books  of  this  defendant  ajid  his  partner,  and  as 
the  defendant  believed  the  truth  to  be,  was  due  to 
them  as  army  agents  from  his  Majesty's  Govern- 
ment, and  a  very  large  sum  was  still  due  to  their 
surviving  assignees,  to  an  amount  more  than  sufE-^ 
cient,  as  defendant  computed  and  believed,  to  pay 
all  the  monies  which  remained  due  to  the  creditors 
who  had  proved  debts  under  the  commission — 
that  the  defendant  and   the  said    assignees  had 
made  many  applications  to  his  Majesty's  Secretary 
at  War  and  the  persons  employed  under  him,  for 
the  purpose  of,  having  the  accounts  between  them 
and  the  public  finally  passed,  and  the  balance  paid 
to  the  said  assignees ;  and  that  in  the  correspond- 
ency which  had  taken .  place  with  his  Majesty's 
Secretary  at  War  on  the  subject,  it  was  insisted, 
on  the  part,  of  the  Secretary  at  War,  that  in  the 
taking  of  the  accounts  between  the  public  and 
the   assignees,    the    latter  were    to    account    to 
his  Majesty  for  such,  of  the  sums  issued   to  the 
defendant  and  Ogilvie  previous   to  their  bank- 
ruptcy, for  arrears   for  the  period  between  the 
25  th  oi  December 9  1783,  and  24th  of  December, 
1797,  as  were  not  actually  paid  by  them  to  the 
several  officers  for  whose  use  the  sums  forming 
such  arrears  were  issued:  and  that  his  Majesty's 
Secretary  at  War  had  accordingly  required  the 
defendant  to  render  an  account ;  [in  the  terms  of 
tlie  praypr  of  this  information]  whereas  it  was 

con- 
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contended  on  the  part    of  the   assignees^  that       isso. 

under  the  terms  of  the  said  act  of  parliament,  the        j^ 

sums  received  by  the  defendant  and  OgilviCy  pre-   '^SSial' 

^-ious  to  their  bankruptcy,  from  his  Majesty's  Pay-       j^Jj^^ 

master  General  in  respect  of  the  arrears  charged 

in  the  annual  accounts  settled  by  the  Secretary 

at  War  as  aforesaid,  were  to  be  accounted  for  only 

to  the  several  officers  to  whom  such  arrears  were 

due,  as  money  had  and  received  by  the  defendant 

and  Ogilvie  to  the  use  of  such  officers,   and  for 

which  the  estate  and  effects  of  the  defendant  and 

OgilviCj  under  the  commission  of  bankruptcy,  were 

liable  in  the  same  degree  as  they  are  for  any  of 

the  debts  proved  under  the  commission,  and  that 

many  of  the  officers  whose  arrears  were  received 

by  the   defendant  and  Ogilvie  had  accordingly 

proved  the  amount  under  the  said  commission  of 

bankruptcy. 

The  defendant  finally  submitted,  that  no  person 
except  such  officers  or  their  representatives  had 
any  right  to  an  account  of  the  arrears  unclaimed 
in  the  hands  of  himself  and  Ogilvie  at  the  time  of 
their  bankruptcy,  and  that  the  Secretary  at  War 
had  not  therefore  within  the  true  intent  and  mean- 
ing of  the  45th  of  Geo*  III.  any  occasion  for  such 
account  as  was  now  required— and  that  he  (the 
defendant)  was  not  bound  and  ought  not  to  be 
required  to  set  forth  the  names  and  descriptions 
of  all  the  officers  belonging  to  the  regiments  in 
the  agency  of  the  defendant  and  Ogilvie^  between 
the  periods  mentioned  in  the  bill,  and  a  particular 
statement  or   account  of  the  arrears   unclaimed 
^nd  remainmg  in  their  hands. 

n2  To 
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18».  To  that  answer  of  the  defendant  the  Attorney* 

^"■^y"^  General  filed  two  exceptionsi  first, 

ATtOkNBV- 

«.  "  For  that  the  defendant  had  not  set  forth,  ta 
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the  best  of  his  knowledge,  remembrance,  informa- 
tion, and  belief,  the  particular  sums  of  money  re- 
ceived  by  him  the  said  defendant  and  his  partner 
Ogilvie,  in  the  said  information  mentioned,  of  his 
Majesty's  Government  for  the  several  regiments, 
troops,  and  companies  respectively ^  to  which  he 
the  said  defendant  and  Ogilvie  were  agents." 
The  second  was, 


''For  that  the  defendant  had  not,  in  manner 
aforesaid,  set  forth  the  names  and  descriptions  of 
all  the  officers  belonging  to  the  several  regiments 
in  the  agency  of  him  the  said  defendant  and  the 
said  Ogilvie  J  between  the  25  th  of  December^  1783, 
and  the  24th  of  December ^  1797;  and  a  particular 
account  or  statement  of  the  arrears  unclaimed  and 
remaining  in  the  hands  of  him  the  said  defendant 
and  the  said  Ogilvie^  specifying  the  name  and 
rank  of  each  officer." 

1818.  Those  exceptions  now  came  on  for  argument, 

when 

Dauncey^  Clarke^  and  Mitford,  supported  them, 
submitting,  that  the  answer  was  insufficient,  and 
that  the  Crown  was  entitled  to  a  full  answer, 
furnishing  the  discoveiy  and  account  which  were 

sought  by  the  present  information. 

♦ 

Jervis 
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Jercis  and  Cullen^  contrd,  contended,  that  the      ^^M* 
defendant  was  not  compellable  to  give  any  further        xhe 
tnswer;   for  that,  in  the  answer  which  he  had    ^JbnmI^* 
already  put  in,  he  had  stated  enough  to  satisfy  the 
Courts  that  tlie  Crown  liad  no  right  to  call  on  him 
for  the  discovery  and  account  sought :  and  they 
submitted,  that  the  act  of  parliament  did  not  em- 
power the  Crown  to  demand  any  further  disclosure 
than  he  had  made.    They  objected,  amongst  other 
grounds,  to  the  nature  of  the  bill  and  the  want 
of  Equity  in  the  Crown,    tlie    information   not 
having  stated  any  case  on  the  part  of  the  Crown, 
or  shewn  or  suggested  any  interest  in  the  subject- 
matter  of  the  account  sought ;  for  all  that  was 
stated  was  merely  the  bare  assertion,  that  the  ,Se«* 
cretary  at  War  had  occasion  for  such  an  account— 
^t  the  sums  of  money  in  the  hands  of  Ross  were 
not  due  to  the  Crown  but  to  the  officers,  for 
whose  use  they  were  received ;  and  they  stated, 
that  the  real  question'  was,  whether — the  money 
ifliiprested  to  Ross  and  Ogilvie  not  being  the  mo- 
ney of  the  Crown^  under  the  circumstances  dis- 
closed by  the  answer,  and  by  virtue  of  the  exist- 
ing act  of  parliament— the  defendant  was  liable 
to  be  called  upon  to  render  such  an  account  as  was 
prayed,  extending  over  a  period  of  fourteen  years, 
the  last  of  which  was  nearly  twenty  years  before 
tile  present  bill  was  filed,  and  in  a  case  too  where 
it  was  not  asserted  or  pretended  that  there  was  a 
single  shilling  due  from  Ross  to  the  Crown ;  but 
where  the  fact  was  on  the  contrary,  that  there  were 
many  thousands  due  to  him  from  the  Crown? 

Under 
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1820.      Under  these  circumstances  the  defendant  having 
"■^Jll^     put  in  a  short  answer,  had  acted  in  conformity 

^OEWBRir    ^^^^  *^^    ordinary  course   of  practice   of   this 
j^j^       Court,  when  the  liability  of  the  party  to  answer 
is  considered  doubtful.    The  only  authority  which 
could  give  the  Crown  any  right  to  the  disco^ 
very  and  account  prayed,  ^they  contended,  must 
be  given  by  this  act  of  parliament;  and  if  the 
act  had  not  expressly  empowered  the  Attorney-i- 
General   to   call  for  these,  accounts,    the  Court 
could  not  decree  in  the  terms  of  the  prayer  of 
the  information.     The  condition  which   the  act 
annexes   is,   that    the  accounts  shall   not    have 
been  finally  settled.    The  object  of  the  infonna- 
tion   is  not   to  see  what  is  due  from   Ross  to 
Government,  but  an  account  of  every  farthing  in 
their  hands  unaccounted  for  to  the  several  offi- 
cers—a most  distinct  admission  that  the  money  is 
due  to  the  oflScerg,  and  not  to  Government;  so 
that  there  is  not  only  no  ground  whatever  for 
asking  for  the  discovery  claimed  btf  the  Attorney- 
General^  but  the  information  itself  which  requires 
it,  states  enough  to  satisfy  the  Court  that  the 
Crown  hajB  no  right  to  it.    They  relied  much  on 
the  defendant  having  been  constituted  agent  to 
his  M^jesty'$  regiments  by  virtue  of  powers  of 
attorney  from  the  colonels  of  regiments,  or  the 
commanders  of  corps,  and  all  sums  due  to  them 
being    regularly  carried   to    their  account;   and 
they  urged   that  he  was    compellable   therefore 
to  account  td  those  officers  only,  and  to  no  on^ 
jBlse. 

[The 
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[The  defendant's  counsel  being  about  to  make  1830. 
statements  regarding  the  merits  of  the  defendants 
case,  the  Court  suggested,  that  in  arguing  excep- 
tions, the  question  could  only  be,  whether  the 
plaintiff  was  entitled  to  the  answer  sought;  and 
if  he  were,  whether  the  answer  was  in  fact  given^ 
or  was  suiSicient,  and  that  the  truth  of  the  an- 
swer, or  the  merits  on,  either  side,  were  wholly 
irrelevant  in  this  stage  of  the  proceedings.] 

They  then  insisted,  that  on  what  appeared  from 
the  pleadings  now  before  the  Court,  these  excep- 
tions must  be  over-ruled. 

Upon  that  occasion,  after  the  question  had 
been  so  very  fully  argued,  the  Court  delivered 
the  following  judgment  seriatim  : 

KicHAVivs,  Lord  Chief  Baron. — If  I  had  felt  !?*?• 
any  difficulty  in  this  case,  I  should  have  asked 
permission  of  the  Court  to  have  been  allowed  an 
opportunity  of  perusing  the  information  and  an- 
swer with  more  care  than  I  can  apply  to  them 
in  Court ;  but  I  have  read  them  over,  and  I  have 
not  the  least  doubt  upon  the  subject.  Indeed, 
in  my  humble  opinion,  I  hardly  ever  saw  a  more 
clear  case. 

This  is  an  information  filed  by  the  Attorney- 
General  against  a  person  who  was  some  years  ago 
an  army  agent.  It  appears  by  the  answer,  that  a 
contest  existed  between  him  and  the  Government 
upon  the  subject  of  his  accounts ;  and  the  officer  of 

the 
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1820.      the  Crown  states,  that  monty  had  been  imprested 

^^       to  the  defendant  as  an  army  agent,  which  he  has 

^OhSSaiir   ^^^  applied,  and  therefore  calls  upon  him  by  this 

^  ^'        information  for  an  account.     He  insists  by  his  anr- 
swer,  that  the  Crown  is  ndt  entitled  to  such  ac- 
count, and  stiltes,  as  the  cause  of  objection,  that 
as  the  money  was  paid  to  hint  for  the  benefit  of 
the  officers  of  the  different  Regiments,  the  Crown 
has  nothing  to  do  with  the  money  so  paid :  and 
that  the  agent  has  a  right  to  hold  it  for  his  own 
use  in  case  the  officers  should  never  call  for  pay- 
ment.     Under  these  circumstances   the  Crown 
seeks  a  discovery  of  the  persons  to  whom  arrears 
are  now  due  and  unclaimed.      The  infonnation 
confines  itself  to   that  point.     It  does  not  call 
upon  hiih  to  set  forth  any  account  of  matters 
connected  with  any  settled  account,   but  for  a 
description  of  those  officers  who  were  entitled  to 
that  money,  but  who  have  never  received    or 
claimed  it,  and  perh*^  never  will.    The  counsel 
for  the  Crown  applied  an  argutnent  founded  on 
the  case  of  the  Bank,  and,  with  great  propriety, 
for  when  money  is  paid  into  the  Bank>  or  lodged 
there  in  any  manner  according  to'  law,  there  is 
no  question  but  that  corporation  becomes  a  debtor 
to  the  person  so  lodging  it,  for  that ,  amount  and 
the  dividends  accruing   thereon ;   but  if  m  the 
course  of  time  no  body  shall  appear  to  claim  it, 
it  is  supposed  and  assumed  that  nobody  exists 
who  is  likely  ever  to  demand  it ;  and,  beyond  all 
doubt,  but  for  the  act  of  the  legislature,  nobody 
would  have  any  right  to  take  that  money  from 
the  Bank. 

In 
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In  this  case,  it  seans  to  me  that  tbe  infonna-  iMn. 
tion  18  very  properly  framed,  being  merely  for  a 
diseovery  in  this  Court,  in  order  to  aid  the  dii- 
cussicm  of  the  subject  in  another  place.  We  need  ^^ 
sot  examine  very  minutely  into  the  law  of  tbe 
case,  and  perhaps  it  may  be  better  for  us  to  say 
as  little  as  we  can  upon  the  merits  of  the  subject 
in  dispute  between  the  parties ;  but  it  is  ourr  duty 
to  do  every  thing  to  elucidate  the  question  before 
the  Court.^-^His  Lordship  stated  that  part  of  tbe 
iaformation  in  the  first  paragraph  of  the  state- 
ment of  the  case,  p.  19 l**^The  Attorney-General, 
therefore,  insists  that  the  Crown  is  entitj^  to  have 
an  account  of  that  money,  as  a  step  to  aso^tain 
whether  it  belongs  to  the  agent  or  to  the  CroMm, 
and  that  the  agent  has  no  sort  of  title  to  it. 
With  respect  to  the  question  itself,  I  shall  con- 
tent myself  with  saying  very  little  upon  it,  be- 
cause I  am  decidedly  of  opinion,  that  what  was  said 
by  the  counsel  for  the  CroMm  in  the  supposed 
case  of  a  person  who  may  be  dead,  and  has-  left 
BO  representative,  and  who  may  never  be  repre- 
senbed,  is  uoansanerable.  It  was  said,  that  that  is 
not  part  of  the  bill.  It  is,  however,  a  fair  part  of 
the  argument.  Supposing  that  there  were  no  per- 
son to  claim  it,  then  the  question  would  be,  whe- 
ther it  shall  remain  in  the  bands  of  Ross  and  Ogit* 
Vie,  or  return  to  the  Crown  ?  It  was  put  by  the 
counsel  for  the  Crown  thus  also  :-*Suppose  this 
laoney  had  been  paid  in  a  certain  time,  on  aocount 
^  persons  who  had  died  in  the  East  and  West 
inikSf  that  money  would  of  course  belong  to  the 
persons  who  are  their  representatives,  as  to  that 

part 
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IWO.  part  of  it  which  had  accrued  due  before  the  party 
rpjj^  died :  but  there  might  have  been  payments  made 
Vmehm!'  ^^^^^  ^^^  death  of  the  party  to  which  he  had  no 
Kow  ^S^*  >  ^^^  *^^  Ross  and  Ogilvie  to  receive  that 
money  for  their  own  use,  or  does  it  belong  to  the 
*  Crown  as  money  paid  to  their  agent  ?  Although 
that  fact  is  not  stated,  it  is  a  very  fair  argument  to 
use.  What  is  sought  by  the  information,  is,  that 
the  party  may  set  forth  **  the  names  and  descrip- 
tions of  all  the  officers  belonging  to  the  several 
regiments  in  the  agency  of  the  said  A.  Ross  and 
J.  Ogilvics  between  the  two  periods  of  time  stated ; 
and  also  a  particular  statement  or  account  of  the 
money  unclaimed  and  remaining  in  the  hands  of 
the  said  A*  Ross  and  J.  Ogilvie^  specifying  the 
names  and  amount  of  each  officer"— that  is,  of 
the  unclaimed  arrears  witli  which  they  have  been 
dealing.  Now,  it  appears  from  the  act  of  Par- 
liament, that  the  agent  is  connected  with  Govern^ 
tnenty  and  that  he  is  accountable  to  Government, 
is  part  of  the  law;  so  that  he  is  not  a  stranger 
but  actually  in  privity  with  the  persons  who  file 
this  information  on  the  part  of  the  public,  for  the 
act  of  Parliament  treats  them  as  accountable  to 
Government. 

[His  Lotdship  read  the  section  of  the  act  in 
the  note,  antCy  p.  190.] 

The  act  does  not  require  that  the  "  occasion" 
shall  be  stated  ;  but  it  is  in  fact  stated  in  this  in- 
formation, which  says,  tlut  it  is  required  because 
the  agents  have  money  of  the  Crown  in  their 
hands,  which  they  are  not  entitled  to  keep. 

Now, 


EASTER   TERM,    I  GEO.    IV.  209 

Now,  can  there  be  such  an  account  given  so  as       i^M. 
to  answer  the  purpose  in  any  view  of  the  inquiry,        ,^^ 
without  stating  who  the  persons  are,  and  answer-   ^'q^^^^ 
Jag  exactly  in  the  words  of  this  inquiry  as  set  forth       ^J\ 
in  the  exception  ?  Then,  if  so,  the  act  of  Parlia- 
ment permits  it  to  be  demanded  for  any  period  of 
time.     It  was  urged,  that  as  the  exception  is  ge- 
neral, and  the  defendant  had  stated  in  his  answer, 
that  they  had  settled    some  accounts,   by  that 
statement,  however,  they  admit  necessarily,  that 
there  are  some  unsettled.     Now,  I  do  not  know, 
nor  does  the  Court  know,  what  accounts  are  set- 
tled or  what  are  not;  but  the  interrogatory  applies 
to  the  question  as  put  in  the  terms  of  the  act  of 
Parliament,  asking  a  discovery  of  such  as  are  not 
settled:  and  the  defendant  says,  he  has  given  by 
his  answer  all  the  discovery  the  Crown  have  a 
right  to  pray. 

I  am  clearly  of  opinion,  that  we  must  allow  the 
exception, — we  cannot  sever  it  in  any  way,— we 
cannot  declare  the  Crown  only  entitled  to  so  much 
or  so  much.  The  defendant  must  answer  it,  co- 
vering himself  as  he  can  with  the  answer  which 
be  may  be  advised  to.  put  in ;  but  he  must  put  iu 
an  answer  according  to  the  interrogatory,  protect- 
ing himself  as  best  he  may  under  the  provisions  of 
tlie  act  of  Parliament. 

I  avoid  entering  into  the  discussion  here  (as  the 
counsel  have  not  thought  it  necessary),  as  to  the 
effect  of  so  much  of  the  answer  as  has  been  given, 
and  whether  it  has  not  made  it  necessary  for  the 

defendant 
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iMo.      defendant  to  answer  further ;  but  I  am  desirous 
^■^^^^^     that  it  may  not  be  understood  that  I  consider  tb^ 

The 

ArroaiiBv-  defendant  has  protected  himself  by  the  answer 
r.        which  he  has  put  in,  from  answering  further  andi 
more  niUyt 

In  the  opinion  which  I  am  now  giving^  I  pro- 
.  ceed  upon,  this,  that  they  have  a  right  under  tbi» 
act  of  Parh'ament  to  make  the  inquiry  which  they 
make,  and  here  the  defendant  admits  necessarily, 
that  he  is  in  possession  of  money  (tliat  is,  he  does 
not  deny  it)  which  he  has  no  right  to  keep,  if  the 
Crown  is  rij^t  upon  the  law  of  the  case.  We 
are  not  now  however  to  decide  upon  the  law, 
but  merely  to  give  the  party  seeking  the  disclo*- 
sure  ail  the  facility  which  is  requisite  to  discuss, 
the  intended  question  before  the  right  tribunal ; 
yet  I  may  say  it  would  be  difficult  to  persuade 
me,  if  I  give  a  sum  of  money  to  one  individual 
to  pay  over  to  another,  and  that  other  person  does 
not  demand  ity  that  it  is  by  law  to  be  considered 
IS  a  gift  from  me  to  the  person  to  whom  I  handed 
it.  Under  these  circumstances,  I  am  clearly  of 
opinion  that  this  information  is  not  answered,  and 
that  it  ought  to  be  answered* 

Graham,  £tfroi9..w- Notwithstanding  the  re- 
spect which  is  due  to  the  arguments  urged  by  die 
counsel  for  the  defendant,  I  have  no  sort  of  dif- 
ficulty in  delivering  the  opinion  which  I  have 
been  enabled  to  form  upon  Uie  subject,  and  which 
is  perfectly  in  conformity  with  that  of  the  Lord 

Chief 
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Ckirf  Bantif  and  I  shall  not  take  up  much  time      iMO. 
in  explaining  the  grounds  of  that  opinion :  ^^nT^ 

ArroRRBT* 

This  is  an  information  which  struck  me  at  first  »Tl 
as  not  pointing  out  specifically  the  sort  of  proceed- 
ing in  law  or  in  equity  which  it  was  intended  to 
be  subservient  and  ancillary  to;  but  it  seems  to  me 
to  be  quite  a  miflScient  answer,  that  the  party  called 
upon  to  answer  has  not  so  considered  it,  or  treated 
it  as  defectire  in  that  respect  at  all,  or  instead  of 
amwering  in  this  indefinite  manner,  the  better 
course  would  have  been  to  have  demurred  to  this 
iaibrmation ;  although  if  a  demurrer  had  been  put 
in,  I  think  1  should  have  *  satisfied  myself  upon 
the  present  occasion,  that  it  ought  to  have  been 
over-mled,  because  it  appears  to  me  that  the  ob- 
vious purpose  of  the  requisition  is  to  ascertain  whe« 
thcr  the  public  have  a  right  to  recover  money 
passed  out  of  the  Treasury  to  an  agent,  and  not 
accounted  for ;  and,  therefore,  I  think  the  Court 
is  at  liberty  to  say  that  a  discovery  like  this,  sub- 
servient to  such  an  obvious  purpose  as  this  is,  is  a 
proper  ground  for  an  information  at  the  suit  of 
die  Crown  for  a  discovery,  as  applicable  to  such 
purpose. 

[His  Lordship  then  entered  into  a  very  minute 
investigation  of  the  objects  and  principles  of  the 
various  acts  <rf  I'arliament  connected  with  the 
subject,  observing,  that  the  result  was,  that  they 
^  given  the  Crowfi  the  power  to  require  the 
*HH)unt  sought  ky  the  information  j  delivering  his 
©pinion  much  to  the  same  effect  as  that  of  the 
^d  Chief  JBaron.} 

I  shall 
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I  shall  not  give  a  decided  opinion  on  the  sub-!- 
ject  of  the  ultimate  object  of  the  Crown,  but  it  is 
quite  enough  for  the  present  purpose,  if  there  be 
any  doubt  on  the  subject,  that  Government  have  a 
right  to  go  to  the  discussion  of  it  with  all  the 
advantages  they  ought  to  have.  I  have  great 
difficulty  in  supposing  that  any  man  can  entertain  a 
doubt  that  theKing  has  a  right  to  every  portion  of 
this  money  so  imprested  to  the  hands  of  an  agent, 
which  has  not  been  brought  home.  What  is  the 
case  of  those  imprests,  where  Government  ad- 
vances on  the  character  of  the  agent,  as  they  do, 
immense  sums  of  money  to  army  agents,  on  the 
score. of  debtor  and  creditor?  The  Crown  is  cre- 
ditor for  every  pound  delivered  into  the  hands  of 
tha;t  army  agent,— the  Government  of  this  coun- 
try has  a  right  to  know,  and  the  King,  by  his 
Attorney-General  has  a  right  to  enquire  hqw  they 
have  employed  every  shilling  of  this  money ;  and 
as  to  what  is  said  upon  this  occasion,  that  some 
of  these  accounts  are  settled,  aiid  some  not,  the 
Crown  has  a  right  to  be  shewn  the  truth  and  to 
be  satisfied  of  that.  If  they  say,  we  Jiave  paid  to 
a  particular  Colonel  a  stated  sum,-^Government 
may  say  they  have  not  received  it, — and  which 
of  the  accounts  are  to  be  taken  as  correct  ?  I 
will  point  out  another  instance,— you  state  your- 
self to  have  paid  money  to  officers  who  have  died 
abroad,  but  whose  representatives  have  not  re- 
ceived a  single  penny  of  that  money,  and  are  at. 
this  moment  clamorous  upon  Government  for  the 
payment  of  that  which  they  have  never  received— 
has  not  the  Crown  a  right  to  inquire  of  the  agents^ 

inta 
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into  diat  fact  ?    Can  it  be  said,  that  such  vague      ^^^^ 
accounts  are  conclusive,  and  that  the  Crown  has       me 
not  a  right  to  make  further  inquiry  into  them  ?    olHimAr 
I  am  sorry  to  have  felt  it  necessary  to  have  said       |^^,^ 
so  much  upon  the  subject ;  for  it  appears  to  mc  so 
clear  a  case,  that  I  rather  wonder  that  ingenuity 
could  have  furnished  any  doubt. 

Wood,  jB/iroii. — ^This  case  has  been  so  fully  dis- 
cussed, it  is  scarcely  necessary  for  me  to  say  any 
thing,  but  that  I  concur  in  the  opinion  already 
given.     It  is  not  necessary  for  us  to  decide  whe- 
ther this  money  belongs  to  the  agent  or  to  Go- 
vernment, that  is  not  now  the  question  before  us; 
that  question  is  not  yet  ripe  for  discussion,  and 
probably,  some  application  to  Parliament  may  be 
necessary  and  in  contemplation.     I  throw  all  that ' 
out  of  the  question,  for  I  am  of  opinion,  that  upon 
the  authority  of  tliis  act,  the  Attorney-General, 
on  the  part  of  the  Crown,  has  a  right  to  the  dis- 
covery claimed  by  this  information,  and  to  have  an 
account  of  the  arrears  of  money  imprested  to  the 
bands  of  this  army  agent,  to  be  paid  to  those 
officers,  and  to  know  which  of  those  officers  have 
been  paid ;  and  that  is  the  object  which  this  in- 
formation seeks.     Now,  one  answer  given  to  that 
is,  that  you  are  not  entitled  to  that  discovery, 
because  those  persons  to'  whom  the  money  was 
imprested^  are  not  the  agents  of  Government,  but 
the  agents  of  the  officers ;  and,  therefore,  they  are 
accountable  only  to  the  officers,  and  not  to  Go- 
vernment,   I  consider  them,  however,  as  being 
in  the  nature  of  mixed  agents  of  both.    But  call 

them 
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lam      them  what  we  may,  it  is  clear  that  they  arc  agents 

^"^5^     wfthiii  this  act  of  Parliamelit ;  arid  it  is  not  indeed 

ArroRRiv.  contended  that  they  are   not.    Then   the  sole 

Gbkbral  ^ 

«*  question  is,  does  this  act  require  such  agents  to 
give  the  account  now  sought  from  the  defendant 
by  this  information?  Wc  have  been  referred  to 
the  Slst  section  (and  it  is  necessary  to  look 
at  the  21st  in  order  to  understand  the  25th)* 
By  that  section,  the  agents  are  directed  and  re- 
quired to  make  up  annual  accounts  of  every  re- 
giment, it  is  true,  ^ut  still  they  are  required  to 
make  up  the  accounts  vohich  Government  may  have 
occasion  for  in  the  course  of  the  y^dr,  to  see  how 
the  account  stands  ;  they  may  be  called  upon  by 
Parliament  to  give  an  account  of  the  state  of  the 
army  and  navy,  and  this  is  the  occasion,  prin- 
cipally, to  which  this  statute  relates;  and,  there- 
fore, it  says,  although  you  are  directed  to  make 
out  annual  accounts,  yet  if  the  Secretary  at  War 
shall  think  fit  to  require  of  you,  in  the  course 
of  any  ^ear,  to  make  up  such  account  as  he 
shall  liave  occasion  for,  you  shall  do  it,— that 

^  applies  to  the  acting  agent  for  the  time  being. 
Then  there  occurs,  afterwards,  a  subsequent  pro- 
vision with  respect  to  those  who  may  have  ceased 
to  be  agents ; — *^  and  where  any  such  agent  shall 
have  ceased  to  be  such,  the  representatives  of 
such  agent  or  agents  shall,  if  the  Secretary  at 
War  requires  them,  make  up  and  transmit  sh(^ 
account  or  accounts  for-  the  whole  or  any  part 
of  the  periods  during  which  he  or  they  shall  have 
been  aa  agent  or  agents ;"  and,  therefore,  if  he 
had  not  been  agent  for  thirty  years,  most  un- 
doubtedly, he  might  still  be  called  upon  to  furnish 

''  such 
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such  accounts  as  have  not  been  finally  settled*  laso^ 
Now,  it  appears  upon  these  pleadings,  that  part  of  ^^i^T^ 
the  accounts  had  not  been  finally  settled ;  for  they  ^gL^br^^^^^ 
say  that  some  are,  and  therefore  we  may  take  it 
for  granted  that  some  are  not,— and  this  becomes, 
consequently,  a  case  in  which  the  Secretary  at 
War,  in  respect  of  such  as  have  not  been  finally 
settled,  has  an  occasion  and  a  right  to  call  upon 
the  agent  to  give  an  account  of  them.  Then^  what 
account  is  he  to  give  but  an  account  of  the  mo- 
ney unclaimed  in  his  hands,  and  to  whom  it  is  due  ? 
All  this  is  necessary  to  be  known,  and  without  that 
he  gives  nothing  by  his  answer  to  this  informa- 
tion, the  object  of  which  is  to  have  an  account  of 
all  that  is  unclaimed,  probably  with  a  view  to 
some  parliamentary  application.  I  do  not  know 
what  the  object  is  j  but  whether  Government  have 
an  immediate  interest  in  it  or  not,  or  whatever 
the  object  be,  the  Secretary  at  War  has  a  right  to 
call  for  the  accounts  sought.  We  are  not  to  judge 
of  the  occasion:  he  is  the  sole  judge  of  that,  and 
he  has  called  for  them.  I  am  of  opinion  they 
are  such  as  he  had  a  right  to  call  for,  and  that 
they  ought  to  be  furnished. 

Garrow,  Baron.— If  ihc  Lord  Chief  Baron,  or 
cither  of  my  Brothers,  had  entertained  a  doubt  upon 
this  subject,  I  should  not  have  interfered  at  all. 
I  am  quite  aware  that  if  I  went  into  the  sub- 
ject, I  should  not  strengthen  the  argument ;  but 
as  the  Court  is  full,  it  seems  to  me  not  incon- 
venient— ^as  the  case  may  be  an  authority  on  some 
future    occasion,  lest  it  should    be  supposed   I 

VOL.  viii.  o  •  enter- 
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^ntertaioed  a  doubt*-to  say  I  ^itirely  concur  ia 
the  opinion  delivered  by  the  Lord  Chief  Baron^ 

and  I  think  the  case  an  extremely  clear  one. 

> 

The  Court,  therefore,  pronounced  the 

Exceptions  alio wed« 


The  defendant  Ross  then  put  in  an  answer,  in 
which  he  stated  in  substance,  that  he  could  not 
state  or  set  forth  the  matters  enquired  of  by  the 
information,  because  the  now  other  defendants, 
the  assignees  of  himself  and  partner  under  their 
commission,  were  possessed  of  all  the  books  kept 
by  them,  and  that  they  had  refused  him  access 
to  them. 


MMay. 


The  information  was  thereupon  amended,  mak- 
ing  the  assignees  parties  defendant,  and  adding 
all  necessary  statements^  charges,  &c.,  and  re- 
quiriug  the  assignees  to  produce  books,  papers^ 
and  writings :  to  that  amended  information  the 
assignees  demurred. 

The  demurrer  now  came  on  to  be  argued,  and 
the  same  topics  were  pressed  on  the  Coi^rt,  in 
support  of  the  demurrer,  as  had  been  urged  against 
the  exceptions  :  aod'on  the  other  hand,  the  judg- 
ment of  the  Court,  on  over-ruling  the  exceptions, 
was  wholly  relied  on  in  support  of  the  amended 
information. 


'I   r 


Jtrcis  • 


Roif. 
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JervUj  PepySj  and  Richards,  argued  in  support       1^20. 
of  the  demurrer :  and  ^  ^^^ 

ArroRNBY- 

OlUIBRAL. 

Raupell  for  the  Crown,  who  relied  principally        ^  •; 
on  the  judgment  delivered  on  tlie  former  occa- 
.ion-when 

The  Court  delivered  judgment  immediately  :— 
over-ruling  the  demurrer,  for  the  same  reasons 
as  they  had  already  given  for  allowing  the  ex- 
ceptions.   They  said,  that  they  had  upon   that 
occasion  decided  entirely  on  the  merits  of  the 
case :  and  the  only  diiference  in  the  present  case 
was,  that  the  discovery  was  sought  from  assignees 
of  bankrupts ;  but,  they  held,  that  whatever  dis- 
covery might  have  been  required  from  the  bank- 
rupts, might  also  be  demanded  from  the  assignees, 
who,    by  voluntarily  taking  the  means   of  dis- 
covery from  the  bankrupt,  as  they  were  entitled  to 
do,  whereby  tliey  had  disabled  him  from  render- 
ing the  account,  and  had  eqabled   themselves  to 
do  it,  were  compellable  to  make  the  discovery 
by   the  terms  of  the  act  of  Parliament ;    and 
were  it  not  so,  the  act  would  be  rendered  nuga- 
tory by  the  facility  of  evasion  which  might  be 
afforded  by  concerted  commissions. 

Per  Curiam. 

Demurrer  over-ruled. 


O  2  ANDREWS, 
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sidurday,         ANDREWS,  Assietiee  of  Pain,  an  Insolveut 

Oik  May.  ?" 

s^-v*^  Debtor,  v.  Sealt. 

A  plaintiff  sa-  XH£  plaintiff  having  been  nonsuited  on  the  trial 

ing as  assignee       n  ^r^'         ^'  c  "       -. 

ofan insolvent    of  tblS  action  OT  aSSUmpSlt, 
debtor,  is  not 
by  analogy  to 

mcotors^Ld  Mercwethcr  moved  that  the  Master  might  be 

w1S2ah?*ex-  restrained  from  taxing  the  costs  of  the  nonsuit, 

tS^'w  »Sr  on  the  ground,  that  the  plaintiff  having  sued  in 

bnViV  nonsuit-  *^^^  iustance  in  a  representative  character  merely, 

the  defenl*^  ^^^  withiu  the  implied  exemption  from  the  ope- 

ant's  costs.  ration  of  the  statute  of  the  23  Hen.  VIII.  c.  15, 

Nor  wiu  the  which  it  had  constantly  been  held  protected  ad* 

Conrt  suspend        .    .  ^     ^  ,  'i  •         •       .r    • 

the  payment     miuistrators  and  executors  suing  m  their  repre- 

of  costs  on  an  .  ,  ^  -  i  i  ♦ 

aiRdavit  that    scutativc  Character  irom  the  costs,  payable  to  the 
has  n^"re-      defendant  by  that  statute*— but 

eeived  suffici- 
ent assets,  to 

irjSilr^''       The  Court,  saying  that  neither  the  assignee  of 

an  insolvent,  nor  the  assignees  of  a  bankrupt,  had 
ever  been  considered  within  the  exemption— 
refiis^d  the  motion. 


Application  was  then  made,  on  an  affidavit 
stating  that  the  plaintiff  had  no  assets— that  the 
payment  of  the  costs  might  be  suspended  until 
assets  should  be  received  by  the  assignee,  to  be 
paid  quando  acciderint :  but  that .  the  Court  also 

Refused. 

■ 

Andrews^ 
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Andrews,  Assignee  of  Pain,  an  Insolvent  TuMmf, 

Debtor,  r.  Bond.  n-^-v^* 

This  Avas  an  action  of  assumpsit,  for  goods  sold  ^J^/^  JJJ/^^ 
and  delivered  by  Pain  the  insolvent  to  the  de-  •/  ^^"^ff- 

r      t  -rfci         XT  • .        •  t  •  r»  In  an  action 

fendant.— Plea,  Non-assumpsit,  with  notice  ot  set-  by  an  assignee 
off.*— It  came  on  to  be  tried  before  Mr.  Justice  for  goods  sow 

r>  >      and  deliTered 

JiUrrOUghy  i,y  the  insol- 
vent, the  de- 
fendant relied 

•  The  material  parU  of  the  notice  of  set-off  were  these^     ®J  *  defence 

^  of  set-off;  and 

in  the  notice 
**  Take  notice  that  the  above-named  defendant,  on  the  trial  thereof  deli- 

of  this  cause,  will  give  in  evidence,  and  insist  that  the  said  ^e  set  forth T' 
Tkomat  Idont  [Patx]  before  and  at  the  time  of  bis  disdiai^ge  coni|>of<itioii 
as  such  insolvent  as  aforesaid,  was  indebted  to  the  said  de-  ^,7ntbyTlu?I 
fendant  in  a  sum  of  money,  to  wit,  the   sum  .of  250/.  upon  mer  creditor 
ind  by    virtue    of  a  certain   indenture"  [of  assignment  to  ^^^^  defend- 
71  £.  Pain  of  the  property  of  iStmon  Put*,  setting  If  ouf,  solvent,  in 
vis.  the  parties,  the  subject-matter,  and  the  trust  to  pay  10«.  ^^^^  there 
in  the  pound  by  two  instalments,  the  first  to  be  paid  in   „ant  by  the 
October,  and  the  second  in  December,  1816,  to  the  creditors  latter,  gnaran- 
•f  Sinum  Pain,  who  should  sign  the  deed].    ••  And  the  said  ^ftifalnt^'tTie 
defendant  further  saith,  that  the  said  T,  Z.  Pain  did  covenant  payment  of  a 
with  the  other  parties  that  the  said  two  dividends  respectively  .gretd*  to  be 
should  be  in  aU  events  paid  to  tbe  creditors  of  Simon  Pain,**  paid  on  that 
parties  thereto— and  that  he  (defendant)  was,  at  the  time  (*c.),  *^^  t^*°",so^^*^ 
creditor  to  tbe  amount  of  590/.,  and  a  party  subscribing  the  stated  as  other 
a  deed,  and  that  the  two  dividends  amounted  to  250/.  grounds  of  set- 

jfn  off,  money  had 

1  nere  ^n^  received, 

and  an  account 
<<«(«tf ;  bnt  in  llie  particuUir  of  tlie  set-offf,  the  defendant  stated  the  subject-matter  to 
^  a  sum  of  S4/.t  '*  the  amount  of  the  two  several  dividends  of  !is,  in  the  pound  npou  a  debt 
V  68{.,  diu  from  SlwMn  Pain  to  the  defendant,  which  said  dividends  are  directed  to  be 
paid  by  the  said  T.  L.  Pain,  us  in  the  stiid  notice  of  set-otf  pai  ticiilarly  mentroned  :" — Held, 
tb^t  the  partiatlars  of  tiie  set-off  confined  the  defendant  to  proof  of  the  demand  nntJer 
the  covenant  in  the  deed  of  asslenment,  as  the  sole  groiuid  ot  his  defence,  and  precluded 
^iiafrom  giving  evidence  of  satisfaction  of  the  demand  of  Pain,  either  by  money  had  and 
received,  or  an  account  stated,  according  to  the  terms' of  the  nntice  of  set-off,  or  by  any 
<>ther  means. 

A  nonsuit  directed,  on  tJie  ground,  that  the  notice  of  setofTgave  sufficient  intimation 
<^'  the  sum  intended  to  be  set-off,  and  that  if  there  had  boon  no  notice  of  set  off,  thtre 
would  have  been  a  good  defence  by  proof  of  tlie  demand  being  sali&fied,  set  aside. 

Qiurrf,  Whether  notice  of  set-off  neccdsary  in  such  a  case  ? 
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1840.      Burroughs  at  the  last  Lent  Assizes  for  the  county 
arorvwi    ^^  Somerset^  who  nonsuited  the  plaintiflF  for  the 
BoiiD.      reasons  stated  in  his  report. 

Pe//,  Serjeant,  obtained  a  rule  to  ishevr  cause 
why  that  nonsuit  should  not  be  set  asid^  on  the  ' 
ground,  that  the  defendant  had  been  permitted  at 
the  trial  to  go  into  evidence  to  establish  a  case 
not  within  the  terms  gf  his  notice  of  set-off,  and 
the  particulars  of  that  notic(^,  as  delivered  by 
him. 

» 

The  learned  Judge  now  reported  that  ^U  the 
preliminary  matters  necessary  to  enable  the  plain- 
tiff to  sue  as  assignee  having  been  admitted  or 
proved,  it  was  then  proved  that  Pain  had  sold 
three  quantities  of  wheat  to  the  defendant  to  the 
amount  of  94/. ;  and  it  was  also  proved,  that  the 
defxsnchint  had  by  payments  reduced  Paints  dc* 
mand  to  94/. 

Thft 

There  wm  a  fartlier  set-off  stated*  for  mAnej  (200L)  ba4 
and  receired,  and  upon  an  account  stated. 

The  defendant  had  aUo  furnished  the  following  pavtiadar^ 
of  set-off — 

In  the  Exchequer^ 

Between  (drc.) 

The  particnlars  of  the  defendant's  set-off  are  as  follows, 
that  is  to  saj,  the  sum  of  34/.,  being  the  amount  of  two  se- 
veral diyjdends  of  6t.  in  the  pound  upon  a  debt  pf  68/.,  due 
from  Simtm  Pain  %o  the  said  defendant,  and  which  said  divir 
dends  are  directed  to  be  paid  by  the  said  T.  JL  Pain^  as  in 
fbe  said  notice  of  set-oOT particularly  mentioned.— Dated  ^c. 

Signed  by  the  dtfendaut*s  clerk  in  Court. 


The   Mko4imt  tbtn  produced  the   deed   of      i8W. 
aatif^ment  [mentioiied  in  the  notice  of  set-off].     XMmmm* 
There  was  a  proviso  in  th^t  deed,  that  if  so  many  «• 

of  the  creditors,  whose  debts  in  the  whole 
amounted  to  200/.,  should  not  have  signed  and 
sealed  the  indenture  before  tlie  1st  of  August^ 
the  indenture  and  lU  the  covenants  were  to  be 
void. 

The  defendant  then  gave  evidence  [in  sub- 
stance], that  he  had  not  paid  the  remaining  ba- 
lance of  34/.,  due  on  the  account  of  the  wheat 
sold,  because  that  sum  was  then  due  to  him  from 
Pain  under  his  covenant  in  the  deed  of  assign- 
ment*; and  that  it  had  been  so  considered  by  him 
and  the  solicitor  concerned  for  the  parti)es— *that 
when  the  next  dividend  was  afterwards  made,  at 
which  the  defendant  was  present,  he  received 
nothings  for  that  reason ;— -and  also  that,  in  point 
of  fact,  the  wheat  sold  was  part  of  the  ass^ned 
property  and  effects  of  the  first  insolvent. 

Upon  tliat  evidence  the  learned  Judge  feportcd, 
that  he  had  considered  that  the  plaintiff,  as 
assignee  of  the  insolvent,  could  be  in-  no  better 
situation  than  the  insolvent  himself;  and  that  as 
Pain  (the  assignee)  had  acted  under  the  deed  of 
composition,  by  receiving  the  produce  of  the  ef- 
fects of  tlie  assignor,  and  dividing  it  ammigst  his 
creditors ;  add  had  sold  part  of  the  effects  to  the 


*  He  had  been   asttgitee  of  tbe  effects  of  aaotlMr  ii 
»enl  person,   ami  had  covenanted  by  the  deed  in  qtieation  to 
p^y  the  instalments.     Sec  the  note,  ante,  p.  213. 

defendant, 
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1830.       defendant,  and  assented  to  the  application  of  the 

^"^"^^"^     dividend  in  his  hands  *o  pay  the  defendant's  debt 

^  »•         to  the  satisfaction  of  the  demand  for  34/.  he  could 

Bond*  i        -l 

not  have  recovered  that   sum,   he  thought  the 
plaintiff  could  not  recover  it. 

His  Lordship  added,  that  there  was  no  sugges*- 
tion  that  Simon  Pain  had  ever  insisted  on  the 
deed  being  void  :  and  that  after  his  Lordship  had 
.  stated  that  there  ought  to  be  a  nonsuit,  it  was 
ob^cted  tlj^t  the  notice  of  set-off  was  not 
adapted  to  the  defendant's  case,'  because  it  gave 
notice  of  a  demand  by  virtue  bf  the  covenant  in 
the  deed  of  composition;  but  that  it  had- appeared 
to  him  that  the  notice  gave  very  sufficient  m- 
formation  of  the  sum  intended  to  be  set^fB:  and 
that  even '  if  there  had  been  no  notice  of  ^  set^bfi^ 
there  would,  have  been  a  good  defence  on  the 
general  issue^  as  it  had  appeared  that  the  diemand 
was  satisfied. 

Gaselee  and  Moore^  A*^  now  shewed  cause.— 
They  submitted  that  this  was  a  case  in  which  no- 
tice of  set-off  was  not  necessary,  and  that  if  it 
were,  that wjiich  had  been  given  by  thedefendant 
Was  amply  sufficient.  They  urged,  that  a  de- 
fendant was  not  so  strictly  bound  by  the  .terms 
of  the  'particulars  of  his  notice  of  set-off  as  to 
be  precluded  where  his  %xGlict  so  fully  apprized 
tlie  plaintiff  of  the  ground  of  his  defence,  from 
proving  satisfaiction,  for  that  might  be  given  in 
evidence  under  the  general  issue  in  assumpsit— 
or  a  notice  of  set-off  might  be  used  by  a  plain- 


BtTKD. 
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tiff  to  entrap  a  defendant  in  mere  teclinicality.      189d. 
lathis  case  the  defence  was  founded  on  satisfac-    gZ^^IL^ 
tion :  the  defendant's  counter  demand  rested  on      _  v. 
the  deed ;  and  that  bad  been  previously  agreed, 
and  was  understood  to  be  considered  by  both  par- 
tics  as   the  only  question  between  them.    The 
plaintiff  meant  to  rely  on  that  deed  being  void, 
because  the  proviso  had  not  been  effected,  cre- 
ditors to  the  amount  of  200/.  not  having  exe- 
cuted the  deed  beforc  August.    In  answer  to  that 
it  was  shewn,  that  the  plaintiff  had  afterwards 
ccmtinued  to  act  on  the  deed  by  receiving  the 
produce  of  Simon  Paints  effects  and  making  divi- 
dends: and  if  this  deed  should  be  held  to  be  void 
under  such  circumstances,  all  who  have  received 
any  thing  from  the  first  insolvent's  estate  will  be 
liable  to  be  called  on  to  refund,  which'  after  the 
conduct  of  the  assignee  ought  not  to'be  endtired*. 
The  deed  therefore  being  only  voidable*  at  the 
utmost,  and  not  void — the  assignee  having  actefd 
upon  it  after  August — and  the  wheslt  being  really 
the  property  of  the  assignor,  they  contended  this 
nonsuit  was  rightly  directed.  '  •  * 

The  particulars  of  the  notice  of  set-off,  they 
submitted,  related  merely  to  the  amount  of  the 
defendant's  real  demand,  referring  to  the  <ked 
only  collaterally :  and  that  it  could  not  have  the 
effect  of  depriving  the  defendant  of  *nakTng  •*. 
^86  on  an  account  stated  under  the  general  isfinte 
pleaded  by  him,  and  which  was  also  mentioned 
^^  the  notice  as  one  of  the  grounds  of  set-off; 
*ud  therefore  there  could  be  no  surprise. 

Pell, 
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tlie  rule,  contended,  that  the  nonsnit  could  not 
be  supported ;  for  even  if  tlie  defendant  .had  me* 
rite  on  the  ease  set  up  by  him,  the  notice  of  set- 
off and  particulars  had  precluded  him ;  for  it  had- 
reduced  the  question  l>etween  the  parties  to  tbe< 
narrow  point  of  the  yalidity  of  the  composition 
deed,  and  tliat  was  the  object  of  permitting  a^ 
net-oif  in  principle  and  ppactJce,  in  order  to  pro-^^ 
tect  the  parties  froip  the  ^xpence  of  superfHuous^ 
proofs     If  t^n  a  party  werd  allowed  to  shift  his 
gr.ound  ^%  tb^r  trial,  or  giv*  evidence  of  any  thing 
as  a  groiiKd  pf  aet-ofi^,  not  embraced  by  the  par* 
ti<)u4ars:  of  hi^  notice^  otlierwise  it  would  be  cal« 
Ciliated  to  mislead  the  plaintiff^r  as  was  the  result 
of  it  ja  the  present  case*     Here  the  effect  of  the. 
deed  was  the  only  ostensible  question.     Had  the 
particulars  set  out  such  a  ground  as  aH  account 
stated,,  the  pkifvtifi^  could  have  niet  that  drfence;' 
but  in  e6fi6tiq«€»ce  of  these  particulars  ht  had' 
gone  to  the  assizes,  prepared^  only  to  prove^  that 
the  deed  bad  become  void ;  and  therefore  ^e  was 
nonsuited  on  the  strength  of  the  defendant's  nem 
case,  which  had  come  upon  him  by  surprise. 

Under  these  circumstances  therefore,  they  sub- 
mitted, that  the  nonsuit  ought  to  be  set  aside. 

The  Cknirt  (giving  their  opinion  severally)  de- 
termined, that  a  notice  of  set-oiF  having  been 
given  in  this  case,  when  particulars  of  the  set*ofF 
were  afterwards  delivered  by  the  defendant,  he 
must  be  considered  as  having  confined  himself  to. 

the 


Per  Curiam. 


Rule  absolute. 


•      •       ^ 


»     .  f 
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the  proof  of  die  subject-matter  comprised  in  the       mo. 
particulars.  By  those  it  appeared  quite  clearly  that     Aasum 
the  defendant  meant  to  rely  on  the  demand  raised 
by  virtae  of  PaifC%  covenant  in  *  the  composition 
d^ed;  and  if  on  the  trial  it  should  turn  out  that 
that  covenant  was  void,  the  defence  of  set-off  must 
have  *  failed.      That    deed    then   having    been  * 
stated  in  effect  by  the  particulars   of  the  notice 
to  be  the  foundation  of  the  defence  intended  to 
be  set  up,  it  became  -  the  only  matter  to  be  dis- 
cussed :  yet  another  ground  of  defence  was  'seft ' 
up  at  the   trial  which  ought  not  to  have  been 
permitted.     They  therefore  decided  that  there 
ought  to  be  a  new  trial ;  and  accordingly  made 
the  mle,  which  had   been  obtained  for  setting 
;iside  the  nonsuit^  absolute.  ^ 


The 
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WednemUif,  XllC  AtTORNEY-GeNEBAL  t?.    GoODMAN. 

lOlk.AJaMf. 

Where  it  is  W ^ LTO N  movei\  in  the  early  part  of  the  Term, 
„^7factioiiof.  that  a  new  Jury  might  be  impanelled  to  try  this^ 
Itote^^tof  *  cause  in  Middlesex'.  It  was  an  information  for 
^u'\hau?thc  ^^^^  recovery  of  a  penalty  of  treble  the  value  of 
r** daija'4-*^^  foreign  plate  glass,  which  had  come  to  the  hands 
men,  there  are  ^f  ^j^q  defendant  witliout  payment  of  the.  du- 

persons  non-         ^  *    •' 

resident  or        ticS. 
exempt,  or 
that  from  other 

clear  that  The  affidavit,  which  was  made  by  an  officer  of 

than  twenty,  the  Customs,  Stated,  that  the  deponent  examined 
Jurymen  fe-  the  panel  of  the  Jury  named  in  this  cause,  in  the 
panei^aiid  Exchcqtier  OfficCj  and  made  inquiries  at  their 
baWeVha^T  Stated  residcnccs  as  to  the  probability  of  their 
wSSTnor"*"  attending  on  the  trial  at  the  Sittings  after  Term, 
tend'at  uie*  whcu  he  fouud  that  six  of  the  Jury  did  not  reside 
?^'"\®J*jP*jJI^'  at  the  places  named  in  the  panel  as  their  residence, 
tion,  they  wiu,  j^jjj  ^^^^  nonc  of  thosc  could  bc  fouud  except  one 

•n  motion,  ^ 

order  a  new     yf\io   resided  at  BHstol — that  another    (makins: 

Jury  to  be  im-  . 

paneUed.         seven)  was  in  Scotland^  in   consequence    of  ill 

health,  and  his  return  uncertain*— that  an  eighth 
was  ill,  and  his  attendance  had  been  dispensed 
withj  in  consequence,  by  one  of  the  Barons — that 
a  ninth  claimed  to  be  exempt,  being  Accountant^ 
General  of  the  Court  of  Chancery — that  two 
others  had  stated  tliat  they  should  not  be  in 
London  at  the  time  of  the  trial — and  two,  that 
their  being  in  town  then  was  uncertain— and 
that  two  more  did  not  reside  at  the  places  meur 
tioned  in  the  pauel,  but  in  the  country* 

It 
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It  was  stated  that  notice  of  trial  had  been 
gtvea  ill  Hilary  Term ;  and  that  upon  the  usual 
motion  an  order  had  been  obtained  for  trying  the 
issue  by  a  Special  Jury,  when  forty-eight  were 
named,  and  reduced  in  the  usual  manner  to  twenty- 
four.  When  the  cause  came  on,  only  three  Spe- 
cial Jurymen  attended;  and  the  Attorney-Gene- 
ral, in  consideration  of  the  great  importance  of 
the  case,  declining  to  pray  a  tales^  the  cause 
stood  over. 


231 
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Under  these  circumstances  the  Court  granted 
a  rule  to  shew  cause  why  a  new  Jury  should  not 
be  named. 

fftV/nowshewed'cimse,  insisting,  tiiat  the  pre- 
sent application  could  not  be  granted  consistently 
with  the  rules  and  principles  of  law ;  and  that 
there  was  also  express  authority  against  it  in 
the  case  of  The  King  v.  Perry  (a),  founded  on 
that  of  The  King  v.  Franklin^  in  which  it  was 
decided,  that  if  after  a  Special  Jury  has  been 
struck,  the  cause  goes  oiF  for  default  of  Jurors, 
no  new  Jury  can  be  struck,  but  the  cause  must 
be  tried  by  the  Jury  first  appointed. 

/ 

He  then  took  the  following  objections  to'  tlie 
affidavit  on  which  the  rule  had  been  obtained—^ 
^hat  it  was  not  shown  that  the  residences  of  the 
«u  Jurors  who,  it  was  stated,  could  not  be  found. 


(a)  6  T.  R«  453. 
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were  not  correctly  given,  when  the  Jury  were 
strackr-and  that  it  did  not  rest  on  any  imperfec- 
tion in  the  venire  itself,  or  in  the  return.  He 
submitted  also,  that  the  principal  facts  stated  in 
the  affidavit  would  be  good  cause  for  challenge, 
and  if  a  party  were  entitled  to  set  aside  a  Jufy- 
list  on  such  grounds  as  non**Tesidenee,  he  would 
be  entitled  to  do  so  on  any  other  ground,  such 
as  that  there  was  reason  to  believe  that  the  Jury 
were  not  impartial  from  circumstances  which  the 
party  had  obtained  knowledge  of  by  enquiry^ 
(which  was  itself,  if  not  a  contempt,  a  dangerous 
fmictice  to  encourage ;)  -—  that  many  of  the  causes 
were  obviously  insufficient  for  calling  on  the  Court 
to  require  other  gentlemen  to  attend  as  Jurors  -— 
and  that  at  all  events  the  only  proper  course  left 
to  the  Crown  in  case  of  an  insufficient  munber 
appearing  on  the  trial  was  to  pray  a  tales  in 
the  usual  manner. . 


Walton^  in  Support  of  the  rule,  distinguished 
the  case  ofThe  King^.  Perry  itom  the  present, 
•because  the  Jurors  there  were  all  residents,  liable 
to  be  summoned,  and  to  be  fined  for  non-attend- 
ance; and  there  no  affidavit  was  made,  from 
which  it  was  shewn,  that  a  sufficient  number 
could  not  be  found,  or  could  not  attend.  And, 
he  urged,  that  it  was  admitted,  inthat  case,  that 
a  subject  might  have  a  new  tKnire  de  novo.  Such 
is  the  constant  practice  in  cases  of  new  trials, 
where  an  alias  distringas  is  considered  quite  suf- 
ficient to  supersede  the  necessity  of  again  going 
through  the  whole  process. 

He 
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He  also  urged,  that  the  return  of  non-residents 
was  a  sufficient  irregularity  to  warrant  the  nam- 
ing a  new  Jury. 

The  Lord  Chief  JBaron.— The  law,  withAt 
doubt,  is,  that  a  list  of  twenty-four  Juryman  shall 
be  returned*  in  order  to  secure  the  attendance  of 
twelve.  In  this  particular  case,  there  are  five 
named,  whose  residence  cannot  be  found,  and 
there  is  another  who  b  shewn  to  reside  at  a  oon- 
«derable  distance.  One  gentleman  is  named 
who,  as  we  all  well  know,  could  not  attend,  by 
reason  of  the  public  duty  which  he  has  to  per- 
forai.  The  number  is  thereby  reduced  to  seven- 
teen, and  it  was  shewn  that  the  attendance  of 
several  others  was  very  improbable.  It  is  quite 
certam  that  there  are  only  seventeen  Jurymen  left 
on  this  list,  instead  of  twenty-four,  and  that  i& 
sufficient  to  make  it  the  duty  of  the  Court  to 
interpose  in  order  to  prevent  this  cause  going 
down  to  trial  under  $uch  circumstances  as  might 
defeat  the  purposes  of  justice.  I  have  therefore 
no  doubt  at  all,  that  on  the  facts  disclosed  to 
us,  a  new  venire  ought  to  go. 
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The  rest  of  the  Court  concurred. 


Per  Curiam. 


Rule  absolute. 


END   OF    EASTEIl   TKRU. 
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IN  THE  EXGH^UER  CHAMBER. 

[Error  from  the  King's  Bench*] 


1020. 


Home  v.  Lord  F.  C.  Bentinck.  \7tkj^ 


This  writ  of  error  was  brought  on  a  judgment  i„^**J^; 
given  for  the  Defendant  in  an  action  against  him  by  one  mintatj 

°  ^  °  officer  (for 

for  a  libel  in  the  publication  of  a  document  ^^^^O  »««in»t 

A  another^— inrnoy 

On    **  President 
of  a  Court  of 
'  Inqofay  com** 

Ppied  of  military  officers,  held  under  tfae  directions  of  the  Commander  in  Chief  of  tlie 
Forces,  for  the  purpose  of  investigatinff  the  donbtfal  conduct  of  the  Plaintiff,  and  to 
detemune  whether  it  were  a  fit  subject  for  a  Court  Martial  —  deUvered  in  person  to  the 
Commander  in  Cliief,  a  transcript  of  the  minutes  of  the  proceedings,  evidence,  and 
judgment  of  ti^e  Court,  in  the  form  of  an  official  report  containing  the  alleged  libellous 
nttter;  the  Chief  Justice  of  the  Ring's  Bench  refused  to  permit  the  report,  or  ftcopy 
of  it  obtahied  from  the  office  of  the  Commander  in  Chief,  the  regular  place  of  deposit  lor 
mdi  documents,  to  be  given  in  evidence  on  the  part  of  the  Plaintiff  :«Held,  by  the 
Court  of  Error,  on  argoment  of  a  bill  of  exceptions  tendered  against  the  txchmwa  of 
the  evidence  offered,  that  such  evidence  was  rightly  excluded  ;  because  the  interests  of 
^  State  reqaire  that  such  documents  should  be  kept  inviolably  secret,  and  that  tiieir 
^iicloiure,  by  production  as  evidence  in  Courts  of  Law,  should  not  be  compellable  by 
s^^uarty,  or  allowable  by  the  Jnd|e— not  on  any  consideration  merely  affecting  the 
Hgfats  of  the  parties,  but  because  it  is  his  duty  judicially  to  exclude,  as  guardian  of 
the  public  good,  all  such  matters  as  might  tend  to  injure  the  gentral  welfare  -^  lest  po- 
^teal  secrets  m%ht  be  thereby  betrayed  to  the  injury  of  the  State. 

Smiikj  Military  Court^  of  Inquiry,  constituted  and  held  as  in  this  case,  arc  not  iUagaly 
^  contrary  to  tlie  provinons  of  the  Mutiny  Act. 

VOL,  VIII.  P 
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.  On  the  trial,  before  AAicth  l^^  Chief  Justice, 
at  the  Sittings  before  Michaelmas^  1819,  at 
Guildhall,  the  counsel  for  die  Plaintiff  tendered 
an  exception  to  the  learned  Judge^s  exclusion  of 
certain  evidence  ofScred  mi  tbe  part  of  the  PlauBer 
tiff  in  support  of  his  case.  A  bill  of  exceptions 
(having  been  sealed  by  die  learned  Judge)  was 
now  broii^ht  int»  the  Court  of  £mr,  setting  out 
the  whole  record,  stud  th«?  sulyject-matter  of  die 
evidence  which  his  Lordship  wx)ald  not  permit 
to  be  read. 

In  die  first  count  of  the  dedaiadon  it  was 
alleged,  that  the  Pfauntiff  being  a  lieutenant- 
colonel  in  the  army,  and  having  a  commis^oa 
of  captain  &c.  S^  the  Defendant  poblisfaed  a 
libel  of  and  respecting  said  Plaintiff.  The  last 
and  most  material  count  stated,  that  the  De- 
fendant had  been '  appointed,  widi  six  other 
persona,  by  His  Royal  Hig^iness  the  Duke  of 
Vcrk^  Commander  in  Chief  &c.  to  enijuire  into 
the  conduct  of  the  Pl^tiff  (in  respect  of  cer- 
t^n  chaiges  imputed  to  him  in  matters  relating^ 
to  a  mining  adventure  in  which  he  had  been 
engaged,  supposed  to  be*  derogatory  to  him  as 
a  militaiy  officer)  and  that  the  Defendant  was 
appointed  to  preside  at  die  deliberations  of  the 
said  persons,  and  to  report  to  His  Royal  High- 
ness the  opinion  of  the  said  persons,  touching  &c«; 
[the  Plainttflf's  conduct  in  the  mining  adventure,] 
and  thai;  aldiough  it  was  the  duty  of  the  said  De« 
fendant  to  report  truly  the  opinions  of  the  said 
persons,  yet  the  Defendant  well  knowing,  &c. 
but  wrongfully  and  unjustly  intending  to  injure 

tbe 
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the  said  PlaintiiF  in  that  behalf,  and  to  deprive 
him  of  the  oounteiiance  and  good  opinion  of 
his  said    Royal   Highness   Frederick^   Duke    of 
York,  did  afterwards,  to  wit,  &c.  falsely,  deccit- 
fally,  and  injariously,   publish,  suggest  and  re- 
present to  his  said  Royal  Highness,,  that  the  said 
persons  so  appointed    as    aforesaid,   had  unani- 
rtously  agreed  in  certain  opinions'  there  follow- 
ing, of  and    concerning    the  Plaintiff,  as  such 
officer  as  aforesaid.     [Then  followed  the  state- 
ment in  the  report  of  the  matters  complained  of, 
on  which  this  action  for  the  alleged  libel  was 
founded ;  but  upon  that  no  part  of  the  present 
question  depended.]    The  declaration  concluded 
by  denying  that  the  said    persons    had    unani- 
mously agreed   in   the  said  opinion:    and   after 
tiie  usual  averment  of   general  injury,  averred, 
that   by   reason    thereof.   His    Royal   Highness 
George  &c.  Regent  &c.  acting  &c.  did   deprive 
the  Plaintiff  of  his    rank  of  lieutenant-colonel 
in  the  service  of  His  Majesty,  and  of  his  com- 
mission   of  captain  in   the  3d  foot  guards,  and 
the  profits,  &c.«^Plea,  the  general  issue.  > 
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In  support  of  the  Plaintiff's  case,  Sir  Henry 
Torrens  was  called  as  a  witness  and  to  produce 
certain  minutes  which  were  stated  to  contain  the 
subject-matter  of  the  alleged  libel.  On  his  ex- 
amination, he  stated  that  he  was  militarv  secre- 
tary  of  His  Royal  Highness  the  Duke  of  York : 
and,  after  having  proved  the  military  appoint- 
ments which  the  Plaintiff  had  enjoyed  in  the  ser- 
vice of  the  King,  he  stated,  in   substance,   that 

p  2  he, 
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1820.  he,  as  such  militaiy  secretary,  was  in  possession 
^^^  of  the  minutes  of  a  Court  of  Inquiry,  held  by 
jj^  the  direction  of  the  Commander  in  Chief,  of 
Biimiiciu  which  the  Defendant  was  President — that  the 
Court  of  Inquiry  consisted  of  several  other  mi* 
litary  officers  as  well  as  the  Defendant,  and  that 
the  enquiry  was  directed  by  the  Commander  in 
Chief  to  be  made  by  such  Court  upon  the  con* 
duct  of  the  said  Plaintiff—*  that  the  minutes  so 
in  possession  of  Sir  Henry  Torrcns  (the  witness)* 
were  the  proceedings,  evidence  and  judgment 
of  the  said  Court  of  Inquiry,  and  were  delivered 
by  the  Defendant  as  President  of  the  said  Court, 
personally,  to  the  Commander  in  Chief,  as  the 
report  of  the  said  Court  upon  that  inquiry  -—  and 
that  those  minutes  were  deposited  in  the  office  of 
the  Commander  in  Chief,  and  the  same,  by  being 
so  deposited,  became  and  were  under  the  care^ 
and  in  the  custody  of  the  witness,  as  military 
secretary. 

[The  counsel  for  the  Plaintiff  then  offered  ivt 
evidence  first  the  original  report  of  the  Court 
of  Inquiry,  and  also  a  transcript  of  those  mi- 
nutes which  had  been  obtained  from  the  office 
of  the  Commander  in  Chief.] 

The  Bill  of  exceptions  having  stated  thus 
much,  then  set  forth  that  the  Counsel  for  the 
Defendant  insisted  that  the  said  minutes  could 
not  be  admitted  and  allowed  to  be  read  in  evi- 
dence, and  that  the  counsel  on  the  part  of 
the  Plaintiff  insisted  that  they  ought—  where- 
upon the  Chief  Justice  then  and  there  de- 
clared 
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eiaicd  and  deliTered  his  opinion  that  the  minutes      18M. 
eight  not  to  be  read  in  evidence :  and  thereupon     ^^^f^ 
Ae  Plaintiff's  Counsel  offered  and  tendered  a  copy         «• 
of  die  said  minutes  as  evidence  delivered  from    Bbwtivcs. 
the  office  of  His  Royal  Highness  the  Commander 
m  Chief,  which  was  also  not  allowed  to  be  read— - 
that  afterwards  at  the  trial,  the  Jury,  under  the  di^ 
actions  of  the  said  Chief  Justice^  found  a  verdict 
for  the  Defendant  t  whereupon  the  Counsel  for 
the  Plaintiff  proposed  the  aforesaid  exception : 
aad  that  was  now  the  material  error  assigned. 

Evans,  Joshua,  for  the  Plaintiff,  submitted,  ia 
support  of  the  exception,  that  the  evidence  ought 
to  have  been  admitted;  for  that  otherwise,  how* 
ever  clearly  libellous  and  actioQable  the  matter 
of  the  report,  as  set  out  in  the  declaration,  might 
be,  the  Court,  by  rejecting  the  evidence  of  the 
minutes  of  the  proceedings  of  the  Court  of  In- 
quiry forming  their  report,  which  had  been 
tendered  in  evidence,  would,  by  thus  excluding 
the  only  .proof  which  could  be  given  in 
support  of  a  case  of  this  sort,  altogether  shut 
out  the  injured  party  from  any  remedy  which 
he  might  otherwise  have  obta'med  by  having 
xccour^c  to  law.  ^ 

[Hiiving  cited  a  great  number  of  cases  to  shew 
that  such  publications  were,  in  themselves,  li- 
hellous,  and  in  their  consequences  actionable— he 
submitted,  that  the  statement  in  question  was 
Aot  within  any  class  of  privileged  publications, 
or  of  conscientious  statements  made  without 
yu^Ucc,  or  of  confidential  communications.] 

First, 


iao 


CASt$  Itf   T|i£  £K:CH)»QVB|I, 


18f0- 


HOUK 

Lofd 


First,  he  inaisted*  that  tbis  w%$  loot  a  confix 
dential  communication*  In  all  case$  of  confideiiT 
tial  cojumimicationy  hjB  urged,  lit  has  been  held 
to  be  necessary  tliat  the  party  eoquirixig  should 
have  some  interest  in  putting  the  questiotf;  and 
that  the  person  enquired  of  should  communicate 
only  matters  within  his  own  knowledge :  and  that 
he  should  disclose  it  to  the  party  enquiring^ 
alone,  taking  care,  on  his  perilp  to  avoid  stating 
any  irrelevant  matter  tending  to  defamation; 
whereas  in  this  case  the  enquiry  was  not  mad^ 
by  persons  interested  in  the  subjectrmatter ;  and 
|lie  answer  made  by  the  report  was  not  conlfined 
to  matters  within  the  communicator's  knowiedge^ 
but  was  the  result  of  a  gratuitous  enquiry,  iq 
itself  defamatory,  and  was  compos4td  of  mattep 
of  irrelevant  censure  and  reproach,  relating  to 
conduct,  in  no  respect  connected  with  the  Plain^^ 
tiff's  military  duties:  and  it  was  moreover  so 
far  from  being  secret,  and  confidential,  that 
It  was  the  result  of  a  public  course  and  ^oda 
of  enquiry  instituted'  by  several  lanauthorised 
persons  comluning  together  for  the  purpose, 
and  proceeded  in  and  completjed  by  informatiop 
pollected  from  any  persons  who  might  be  dis* 
posed  to  contribute  to  it :  and  the  Defendant  was 
sued  as  an  individual  who  had  ventured  to  publish 
^he  libellous  result. 


He  then  proceeded  to  shew  that  the  report 
f^ould  derive  po  sanction  ixo^  protection  of  prir 
vilege  as  a  document  purporting  to  be  the  judgr 
fiient  of  a  Court^,  fo;:    that  there  was  no  such 
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Court  known  to  the  law,  as  that  cf  a  Court  of  1820. 
laqairy  into  the  conduct  of  individual  members 
of  any  class  of  the  King's  subjects  in  this  coun^ 
tiy ;  Mid  that  theitfore  any  thing  libellous,  ema-  buitikc«. 
Bating  from  persons  professing  to  compose  such 
a  Courts  in  which. neitlier  members  nor  witnesses 
are  sworn^  wouki  be  rather  aggravated  than  ex-» 
tctraalied  by  such  a  preteaee.  He  urged,  that  no 
Sttii^t  of  any  rauk  or  station  can  have  power 
to  anthoriae  the  holding  <^  imy  such  Coin;t»  nor 
could  even  the  Sovereign  himself,  by  pomniis- 
sioa  or  ofherwise,  legally  erect  a  tribunal  of 
persons  who  might  be  entitled  to  call  themselves 
a  Court  of  Inquiry,  and  to  proceed  thereupon  to 
investigate  the  private  conduct  of  any  individual 
Subject  of  the  Realm :  and  that  therefore  calum* 
Dies  collected  and  published  under  any  such  pre- 
tence, would  be  libellous  and  actionable,  and  the 
documents  so  published  could  not  be  privileged 
from  production  iu  Courts  of  Law  as  evidence  in 
actions  brought  for  the  publishing  them* 

In  S^m€s*s  Military  Dictionary  (a),  this  cus- 
tom of  holding  such  Courts  is  complained  of^ 
as  having,  a  tendency  to  prejudice  the  legal  Court 
Martial:  ahd  they  are  there  said  not  to  be  au* 
thorised  by  the  articles  of  war. 

If  then,  this  species  of  Court  be  not  autho* 
rised  by  the  common  law,  it  cannot  be.  erected 
"y  the  King  by  charter  or  commission,  or  by  any 

(a)  Verbum  "  Court.  ** 

r 
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1820.      Other  authority  than  that  of  Parliament.     It  is 
so  stated  in  Comyns^s  Digest  (jo)^  and  in  Rot, 
Pari.  15  Edw.  3.  (A),    commissions  of  enquiry 
were  prayed  to  be  repealed,  because  *it  was  not 
lawful  to  grant  them  without  assent  of  Parlia- 
ment.   By  the  42  Edw.  2.  ch.  3.  confirmed  by 
16  Car.  1.  ch.  10,  it  is  enacted,  ^^  that  no  man 
be  put  to  answer  without    presentment  before 
justices  or  matter  of  record,  or  by  du^  process 
and  writ  original,  according  to  the  old  law  of 
the  land ;  and  if  any  thing  from  henceforth  be 
done  to  th6  contrary,  it  shall  be  void  in  the  law 
and  holden  for  error,"      By  IfV.  8g  M.  (c)  it  is. 
enacted,  *^  that  the  commission  for  ereqting  the 
late  court  of  commission  for  ecclesiastical  causes, 
and   all  other   commissions  and    courts  of  like 
nature,  were  illegal  and  pernicious."    In  the  case 
of  Canitnissians  of  Enquiry  {d),   it  was  resolved, 
that    those   commissions  which  were  to  enquire 
only    of   depopulation    of  houses,    &c.  without 
power  to  hear  and  determine,  were  against  law, 
because  (amongst  other  reasons)  ^^  that  the  Com* 
missioners  were  only  to  enquire,  which  is  against 
law,  because,  by  this,  a  man  may  be  unjustly 
accused  by  perjury,  and  he  shall  not  have  any 
remedy  ;"*  and   it   is  there  further  said,    -^  also 
the  party  may  be  defamed,  and  shall  not  have 
any  traverse  to  it;  such  a  commission  can  only 
be  to  enquire  of  treason,  felony  committed,  &c.  j 
^nd  no  such  commission  ever  was  seen  to  enquire 

• 

(o)  Tit  PrerogntiTe,  D.  28,  (c)  Cap.  2;  k.  2. 

(*)  2  Roll.  Abr,  164,  |»1. 14.  (<0 12  Co.  3| . 
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only  (/•  e.  of  crimes)  ;**  and  the  same  doctrine 
-is  to  be  found  inS  Hale,  SK  s.  5,  and  4th Inst. 
163.  where  it  i«  said,  "  The  second  conclusion  is, 
that  commissions  are  like  to  allowance  to  the 
King's  writs,  such  are  to  be  allowed  which  have 
warrant  of  law,  and  continual  allowance  in  Courts 
of  Justice*  For  all  commissions  of  new  inven- 
tion are  ag^nst  law  until  they  have  allowance 
by  act  of  Parliament.  Commissions  of  navell 
inquiries  are  declared  to  be  void/* 

Nor  can  these  Courts  be  legalized  by  imme* 
morial  custom  in  point  of  fact ;  because  the  ex-> 
istence  of  the  army  is  dependent  on  the  Mutiny 
Acts :  but,  if  it  were  not^  immemorial  custom 
cannot  legalize  an  usage  essentially  bad  in  law : 
Tredjfmmock  v#  Ferryman  (a)y  Leach  v.  Mo^ 
^^  {^h  I'he  express  provisioi^s  of  the  Mutiny 
Acts  operate  to  exclude  all  other  modes  of  trial 
and  punishment  than  are  there  authorised  from 
being  practiced  with  regard  to  soldiers,  by  the 
express  and  minute  enactments  there  provided 
for  every  possible  case.  The  object  qf  the  act 
13  stated  in  the  preamble.  By  that  act  t)ie  King  is 
euthcrised  to  erect  and  constitute  Courts  Martial, 
and  the  mode  of  proceeding  in  such  Courts  is 
particularly  prescribed  by  the  statute,  and  amongst 
^er  important  requiditionsi  the  members  are 
directed  to  be  sworn;  but  that  act  gives  no 
power  to  establish  Courts  of  Inquiry.  The  power 
given  to  make  articles  of  war,  however  large  and 
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?*s^*      ample  it  may  be  in  respect  of  multiply hig  pro* 
Hor»       hibitiosis  and  offences^  does  iiot  allow  the  tost- 


jj^  stituting  any  such  intcfmediate  tribunal  as  timt 
BsicujiM*  of  a  Court  of  luquiiy,  to  tiy,  SMicb  less  to  en-* 
quite  of  them^  There  are  case»  establishing,  that 
martial  lavr  can  only  be  exercised  in  this  countiy 
under  tiie  authority  of  the  mutiny  act  and  ^e 
articles  of  war,  or  by  the  judgment  of  a  Court 
Martial»~«  Grunt  v.  Gould  {a}f  Johnttom  v» 
Sutton  (b):  and  it  cannot  be  said  that  the  dis* 
grace  to  the  PlaintiiFy  and  loss  of  his  commissioci 
by  the  resdlt  of  this  Court  of  Inquiry,  is  not  a 
punishment  inflicted  by  that  Court.  If  it  be  tme^ 
as  said  in  Cpmtfns^s  Digest  (c)^  that  the  prero- 
gative can  only  be  es&ereised  for  the  benefit  of 
the  subject,  an  officer  who  obtains  hb  commis* 
sion  by  service  of  danger  and  hardship,  cannot 
be  dismissed  by  prerc^tive  without  jcause :  and 
that  cause  ought  to  be  assigned,-— 0/mer  v.  Lord 
IV .  Bent  inch  (d)  •«-*  and,  in  the  case  of  a  soldier^ 
to  be  establislied,  by  the  only  legal  mode  of  en* 
quiry,  the  sottence  of  a  court  martial.  The  Crown 
cannot  appoint  such  a  court  as  this,  and  it  would 
indeed  be  much  better  for  the  officer  that  he 
should  be  arbitrarily  dismissed  the  service  at 
once  than  have  his  charsK^ter  thus  destroyed. 

It  will,  perhaps,  be  urged>  that  by  some  writers. 
Courts  of  Inquiry  are  said  to  bear  an  analogy,  in 
respect  of  their  nature  and  duties,  to  the  institu^ 

(a)  2  Hen.  Bl.  96.  (c)  Tit.  Prerogative,  D.  2a. 

(6)  I  T.  R.  649,  (rf)  3  Tauat  469. 

tion 
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tioa  of  gooid'  juries^  aad  that  dieir  business  is  to 
d^^ntne  whether  there  are  sufiicieiit  grounds 
ia  the  diange  for  ordering  a  court  martiaK  Ad- 
mitting that  to  be  so,  die  duty  of  the  court  in 
diis  instance  would  have  been  to  have  referred 
the  case  to  a  court  martial ;  but  they  have  not 
dene  any  such  thing :  they  have  merely  slandered 
turn  by  what.'  they  term  a  judgment^  atid  the 
consequence  has  heen^  tiiat  the  Plaintiff,  after 
years  of  important  service,  has  been  deprived 
of  Us  rank  and  commission  without  an  opportu- 
nity of  beiqg  heard. 
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[Being  about  to  comment  on  the  contents  of 
the  report,  the  Court  intimated,  that  as  it  had  not 
been  received  in  evidence,  they  could  not  hear 
my  part  of  the  subject-matter  of  the  statement.] 

He  then  submitted,  that  if  the  Court  of  In* 
qniry  was  an  illegal  body,  the  members  were 
reduced  to  the  situation  of  orduEiary  persons,  and 
responsible  for  the  libel :  and  that  the  party  in 
who9e  possession  or  custody  it  might  be,  is  com** 
pellable  to  produce  it. 

If,  on  the  contrary,  it  were  a  legal  court  or 
consmission,  and  the  paper  in  question  were  a 
coDiidential  communication,  still,  he  contended, 
U  ought  to  have  been  received  in  evidence  in 
support  of  the  Plaintiff's  action ;  nor  is  th^re  any 
instance  to  be  found  where  such  a  document,  or 
^  copy,  has  been  rejected,  as  not  admissible  in  eviis* 
^nccp    If  such  doctrine  were  correct,  the  writer 

of 
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of  %  false  and  malicious  coinmunicatioiii  pro* 
fessing  to  be  confidential,  wonld  be  skreened  from 
the  consequences  of  an  action.  Although  it  be  a 
rule,  that  in  cases  of  acquittal  of  felony^  a  copy 
of  the  indictment  will  not  be  furnished  without 
a  Judge's  order,  yet  if  a  copy  or  the  original,  how** 
ever  obtained,  be  tendered  in  evidence,  it  muBt 
be  received  — ^  Legatt  v.  Tolleney  (n).  In  cases 
of  misdemeanor,  the  Defepdant  is  entitled  to  a 
copy  of  the  indictment  as  matter  of  right ;  and 
it  is  provided  by  the  Mutiny  Act,  that  the  soldier 
shall  be  furnished  with  a  copy,  of  the  proceedings 
of  a  court  martial  appointed  to  try  him,  if  he  re«» 
quire  it. 


It  may  be  contended  that  the  paper  in  question 
is  privileged,  as  being  a  mere  confidential  com<^ 
munication  respecting  the  conduct  of  an  inferior 
military  officer,  to  his  superior  in  command ;  but 
if  that  communication  be  a  false  and  maliciotts 
libel>  followed  by  an  injury,  the  officer  libelled  is 
entitled  to  redress — and  that  even  though  the 
enquiry  were  set  on  foot  by  the  direction  of  the 
superior  officer. 

[^He  then  cited  the  fpUowing  cases,  on  the 
proposition,  that  evidence  of  the  subject-matter 
of  such  communications  is  admissible  in  evi- 
dence c  and  that  the  parties  to  whom  they  were 
made  are  bound  to  disclose  them,  if  subpoenaed 
as  witnesses,  in  a  Court  of  Law.  Case  of  the 
JStven  Bishops  (^),    Lord  Strqfford^s   Case  (c)^ 


i4i)  14  Cast,  302.       (6)  4  St  Tr,  342.        (c)  Ibid.  727. 
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Lee  V.  Btrreli  (a),  Robinson  v.  May  (A),  -/^//oi*-  mm. 

ney^eneral  v.  Zc  Merchant  (c),    and  Uwr  v.  "^^ 

Jrchcr  (d).]  ^^ 


Bbmtiiics 


Adverting  to  the  case  of  Cooke  v.  Maxwell  {e\ 
cited  in  support  of  the  inadmissibility  of  the  evi- 
lience  in  this  case,  at  Nisi  Prius,  and  which  was 
stated  to  have  had  great  weight  mth  the  learned 
Judge,  it  was  mentioned,  that  in  a  ftitler  report 
of  that  case»  of  which  as  it  had  been  taken  by  a 
short-hand  writer,  Mr.  Justice  Bay  ley  was  repre* 
seated  to  have  said,  after  ruling  that  the  com- 
mission  could  not  be  received  in  evidence,  but 
Aat  the  Plaintiff  might  therefore  give  in  cvi- 
dence,  not  the   contents  of  the  paper,  but  the 
order  of  the  Defendant  for  what  had  been  done. 
**  But  in  this  case  I  do  not  know  that^  that  which 
was  issued  by   Governor  Maawell^   was  at  all 
wikin  the  scope  of  his  authority ^^  —  obviously 
intimating  that  the  document  ought  to  have  been 
produced  at  least,  in  order  to  enable  the  Court  to 
determine  upon  its  admissibility.     At  all  events, 
that  determination    establishes,   that  a  Plaintiff 
may  give  secondary  evidence  upon  diat  part  of 
his  case,  which,    by  the    non-production   of  a 
document   rendered  inadmissible  by  a   positive 
mlc  of  law,  is  injured  or  weakened. 

On  the  argument  (anticipated  from  its  having 
^cn  urged  at  Nisi  Prius)  founded  on  the  ne- 

(«)  3  Csmpb.  387.  (rf)  Ibid.  203. 

(6)  2  Smith,  8.  (e)  2  Stark.  N.  P.  C.  183. 

(e)2T.  R.  201. 
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1820.  cessity  of  such  inquiries  as  these,  and  the  neces- 
^'^y^^  sity  for  the  concealmcint  of  wh^t  disclosures  they 
9.  might  elicit,  he  submitted,  that  a  military  officer, 
Bmtkiics.  subject  to  a  Court  Martial  for  every  offence 
which  could  be  committed  by  him,  ought  not 
to  be  deprived  of  his  right,  as  a  subject>  to  re- 
dress for  injuries  by  means  of  calumny,  against 
their  authors,  in  Courts  of  Law,  on  any  such 
pretence  a^  necessity  for  secrecy,  which  would 
debar  him  of  his  right  to  a  trial  by  Court  Martial, 
whe^  he  would  have  an  opportunity  of  defending 
himself  against  falsehood  and  malice.  Reca- 
pitulating the  heads  of  his  argument,  he  finally 
submitted,  that  if  the  result  of  such  proceedings 
as  these  could  not  be  given  in  evidence,  the 
highest  subjects  in  the  Kingdom,  who  were 
subject  to  military  control^  might  be  libelled  and 
injured  without  any  means  of  redress. 

Zittledakf  in  support  of  the  judgment  (having 
protested  against  the  course  which  had  been 
pursued  by  the  counsel  for  the  Plaintiff,  in  not 
having  confined  his  observations  to  the  facts 
appearing  upon  the  record),  submitted,  that  the 
only  question  now  to  be  discussed  would  be^ 
whether  the  documents  which  Were  attempted 
to  be  given  in  evidence,  were  admissible  or  not? 
Then  (after  stating  the  circumstances  respecting 
the  holding  of  the  Court  of  Inquiry),  he  contend- 
ed, that  the  minutes  fonning  the  report  which  had 
been  made  by  the  President  upon  that  occasion^ 
to  the  Commander  in  Chief  of  the  Forces,  were 
a  confidential    communication,    the  publication 

of 
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of  wUch  wif^t  c^dan^er  ^  mfety^  aiid  tertirity       ima. 
of  the  Staite,  aad  thenefove,   oa    principles   of 
public  policy  adopted  in  Courts  of  Law,  ought 
not  to  be  made  evidfiace  in  a  case  of  this  sort, 
or  to  be  permitted  by  tbe  Court  to  be  i:ead.    He 
ufged,  that  at  commoii  law,  it  was  a  prcK)gativ« 
of  the  Kifigi  to  ba^e  the  comsnaad  of  the  anny^ 
vbich  wa^  aiid  would  be,  ia  all  respects,  supreme; 
but  for  ibe  iaterveatioa  of  the  Mutiny  Act,  whicH 
rrartraiits  him  ooiy  ia  the  mode  of  exercisiag  it. 
The  Ksag*s  will  is  abo^te  by  the  pcorogative, 
ia  all  matters  which  segprd   tbe  State  Depart- 
amxts  both  abroad  and  at  booie^  and  he  oiay 
addieas  to  tbeot  what  commaads  be  thinks  fit; 
aad  oa  priaciples  of  State  pcdicy,  tlioae ,  eoofi- 
fluad^    aad    tlmr    resulting    commaaicatioos, 
oag^t  to  be  guarded  by  secrecy ;  or  iafiuite  iti- 
coaveaieace  aad  mischief  might  be  tlie  eonse- 
quenoe  of  their  disclosuie  and  publication^    His 
l^esty  bas  power  equally  absolute  ia  all  aiattess 
which  relate  to  tbe  army  axid  aavy*    He  has  aotp 
indeed,  a  power   of  life  and  limb,    but  io  all 
minor  matters  he  is  arbitrary,  and  as  the  com- 
tnissioas  of  His  Majesty^s  officers  are  held  at  the 
pleasure  of  tk^  Crown,  he  may  institute,  by  any 
meaas  be  thinks    proper,  aa  inquiry  into  their 
coqduct;  for  his  guidance  as  to  ulterior  measures. 
The   usual  mode   of  instrtuting   such  inquiries 
has  uaifonnly  faeea  by  aieans  of  the  interventioa 
of  a  body  of  officers,  constitutang  wliat  has  been 
coaimoniy  called  a  Court  of  Inquiry,  having; 
for  its  object,  to  furnish  the  Commander  ia  Chief 
with  information  oa  the  particular  subject-matter 
submitted  to  them.    Such  Courts  have  been  held 

from 
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i82d,  ffQjj^  tjjne  immemorial,  but  the  earliest  accessible 
HoMK  instance  on  record  which  has  come  down  to  us, 
Loni  of  which  there  is  any  particular  account,  is  in 
1757,  and  that  was  directed  to  be  held  to  en* 
quire  into  the  causes  of  the  failure  of  the  expe-* 
dition  to  Quiberon  Bay  (a).  He  submitted,  that 
in  a  case,  of  which  the  subject-matter  was  a 
question  as  to  the  existence  of  a  prerogative  of 
the  Crown>  it  could  not  be  expected  that  au- 
thorities should  be  furnished  from  the  books  — ^ 
that  the  prerogative  was  a  claim,  the  right  to 
which  could  only  be  shewn  by  the  constant 
exercise  of  it;  and  in  this  instance,  in  support 
of  that  exercise  of  it,  for  at  least  so  far  back» 
there  was  the  authority  of  the  King's  warrant  for 
holding  the  Court  of  Inquiry  on  the  expedition 
to  Quiberon  Bay*  It  is  the  sole  object  of  such 
Courts  to  ascertain  whether  there  is  any  founda- 
tion for  ordering  a  Court  Martial  or  hot,  and  k 
resembles  the  Inquest  by  a  Grand  Jury  in  one 
very  beneficial  respect,  in  relieving,  by  means  of 
a  previous  enquiry,  the  person  who  is  the  object 
of  the  investigation,  from  the  odium  and  in- 
convenience of  a  trial  on  a  criminal  charge,  if 
it  should  be  found  that  there  was  no  ground  for 
instituting  such  a  proceeding.  Its  object  being 
similar,  the  propriety  and  necessity  of  secrecy 
which  exists  in  the  one  case,  is  founded  upon 
the  same  principles  which  impose  and  justify  the 
same  obligation  in  the  other.  A  still  more  ma- 
terial and  important  reason  is,  that  Courts  of  In* 
quiry  most  usually  embrace  topfcs  of  State  emer- 

(a)  1  tSf  Arthur  on  ConrU  Martial,  112. 
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gency  as  connected  Mrith  the  conduct  of  military 
officers  in  the  particular  case,  which  must  often 
render  it  imperative  that  the  subject-matters  of 
oiquiiy  be  not  on  any  account  disclosed ;  and  in 
case  of  enquiry  instituted  as  to   the  state  of  a 
garrison  abroad,  in  the  course  of  which  matters 
may  have  been  communicated,  reflecting  on  the 
conduct  of  individual  officers,  a  desire,  on  the  part 
of  such  officers,  to  be  afforded  an  opportunity  of 
vindicating  themselves,  should  on  no  account  be 
deemed  a  paramount  consideration  to  the  necessity 
of  not  disadvantageously  exposing  the  internal 
weakness  or  insubordination  of  the  garrison  to 
the  knowledge  of  the  world.     The  same  argu- 
ment might  be  used  in  the  case  of  any  of  His 
^jesty*s  ships,  the  actual  state  of  which  may 
have    necessarily  become    a    fit    subject-matter 
for  enquiry :    and  whether    the  conduct   of  an 
officer  should  or  should  not  be  connected  with 
any  other    subject-matter  of  enquiry,  the  prin- 
ciple would  be  the  same,  and  no  nice  distinction 
should  affect  the  general  necessity  of  secrecy  in 
regard  of  such  enquiries.      In    the  case  of  the 
House  of  Lords  or  Commons  making  a  report,  if 
a  party  implicated  in  such  report  were  to  subpoena 
the  clerk  of  either  House  to   bring  it  up  to  be 
produced  as    evidence,  he  would   be  committed 
for  a  contempt ;  and  it  cannot  be  contended  that 
the  Crown  has  not  an  equal  privilege  with  the 
Houses  of  Parliament  to  withhold  the  production 
of  a  report,  made  by  its  officers,  from  that  pub- 
licity which  would  be  the  necessary  effect  of 
being  obliged  to  produce  it  in  evidence  at  the 
vol-  VIII.  Q  instance 
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.   iMO.       instance  of   an  individual :  and  if  die  right  of 

^]J^J|^     tiiie  Crown  to  form  such  a  Court  for  the  institu* 

j^j        tion  of  enquiries,  were  doubtful,  that  would  not 

BjpnAiACB.    tjjp  luore  entitle  a  person  who  should  be  mea.^ 

tioned  in  any  particular  report,  to  have  it  psor 

duced  in  evidence  on  his  part. 

He  then  submitted,  that,  in  all  the  cases  which 
had  been  cited  to  shew  that  commissions  of  in- 
quiry were  not  legal,  the  property  or  liberty  of  the 
public  at  large  were  in  some  measure  liable  to  be 
affected  by  the  consequences;  whereas,  in  the 
case  of  the  members  of  the  army  in  particular, 
the  King  has  a  right  to  adopt  such  a  course  of 
proceeding  by  the  very  constitution  of  the  military 
establishment  to  the  regulations  for  the  good 
government  of  which,  every  ^  individual  who 
enters  into  it  voluntarily  submits  himself  ipso 
Jacto :  and  amongst  these,  the  instituting  of  such 
Courts  of  Inquiry  is  a  very  prominent  and  useful 
one.  If  the  persons  who  should  be  appointed 
for  the  purpose  of  the  investigation  were  merely 
directed  to  make  an  enquiry,  and  they  were  not 
called  a  Court;  no  one  can  deny  that  the  King 
might  depute  them  to  die  performance  of  such 
a  duty ;  and  that,  as  the  head  of  any  other  body 
of  persons  might  do  in  his  particular  depart- 
ment.  For  instance,  the  Archbishop  of  a  Pro«^ 
'  vince»  or  the  Bishop  of  a  Diocese,  might  appoint 
a  select  number  of  the  clergy  to  make  enquiry 
with  respect  to  the  conduct  of  any  clergyman  und^ 
his  particular  authority,  with  a  view  to  his  punish* 
mentl^y  suspension  or  removal;  and  their  report 

wonld 
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would  be  protected  as  being  a  confidential  com-        iwo. 

munication,  the  disclosure    of  which  could    not 

be  compelled  on  the  occasion  of  any  proceedings 

instituted  in  consequence  of  it  in  a  Court  of  Law, 

on  iht  principle  of  its  being  a  document  drawn 

up  as  a  communication  required  to  be  made  by 

superior  authority.    A  fortiori,  therefore,  should 

a  report  relating  to  matters  of  State,  made  under 

the  command  of  the  King,  or  the  heads  of  the 

particular  departments  of  the  State,  be  suffered 

tp  be  disclosed. 

Passing  over  the  cases,  cited  in  the  early  part  of 
the  argument,  as  not  applicable  to  the  question 
before  the  Court,  he  distinguished  the  case  of 
Robinson  v.  May  from  the  present,  in  that  the  com* 
munication  there  was  voluntary,  and  was  given 
by  an  individual.  He  then  cited  Atherfold  v. 
Beard  (a),  where  Mr.  Justice  Buller  held,  that 

4 

on  a  wager  respecting  the  duties  on  hops  for  a 
given  year,  the  revenue  officers  were  not  bound 
to  produce  their  books;  and  he  relief!  particu- 
larly on  the  case  of  JVyatt  v.  Gore  (A),  where 
a  communication  to  the  Attorney-General  of 
the  province  by  the  defendant  as  governor, 
reflecting  on  an  individual  was  not  allowed  to 
be  given  in  evidence,  on  the  sole  ground  of 
the  impropriety  of  disclosing  a  communica- 
tion made  to  him  respecting  the  party  pro* 
teeding  by  action  against  the  communicator; 
and  he  observed,  that  that  was  a  very  strong 
instance  of  the  privilege  of  such  communications, 

W  t^Term  Rop.  610.  [h)  Holt  N.  P.  C.  SOd. 

Q  2  because 
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because  it  did  not  appear  from  the  report,  that  the 
communication  was  made  in  consequence  of  any 
proceeding  directed  by  the  Governor  of  the  Pro- 
vince ;  whereas  in  the  present  case  the  communi- 
cation was  made  by  military  officers,  who  had 
been  ordered  to  make  enquiries  respecting  the 
conduct  of  the  party  by  the  Commander  in  Chief 
of  the  Forces,  whose  orders,  whether  right  or 
wrong,  they  could  not  disobey.  In  Cooke  v.  Max^ 
well  (a),  Mr.  Justice  Bayley  would  not  permit  si- 
milar evidence  to  be  given,  and  the  case  proceeded, 
only  because  the  plaintiff  was  able  to  bring  for- 
ward other  evidence.  He  cited  also  a  case  of 
Anderson   v.    Hamilton  *    {Middlesex   Sittings 

after 

(a)  2  Starkie  N.  P.  C.  183. 


1816. 


*  Coram  Ellenborouou,  Lord  Chief  Justice, 
Middlesex  Sittings  after  Hilary,  1816. 


9UFeknmy. 

Commimica- 
tions  in  official 
correipond* 
cnce  relatiDff 
to  matters  of 


Anderson  v.  Sir  W.  O.  Hamilton,  Knt 

On  the  trial  of  this  cause  (which  was  an  action  against  the 
Governor  oi  Heligoland^  for  false  imprisonment),  the  Plain- 
tiff's counsel  called  as  a  witness  Henry  Goulboum,  Esq.  one  of 
Stata.  t    ^^  under  Secretaries  of  State  for  the  Colonial  Department, 

be  produced  in  of  whom    questions  were  asked  respecting  a  letter  which 

evidence  in  an  had  been  addressed  to  the  Earl  of  Liverpool,  (at  the  time 
action  by  an         «■  .•  •        tn  i»r«j»t- 

indi?idaal         of  the  transaction  m  question.  Secretary  of  State  for  tnat 

against  a  per-  department)  complaining  of  the  conduct  of  the  Defendant 
Xeffwl^"  towards  the  Plaintiff— and  also,  whether  he  had  certain 
injury  charged  letters,  and  copies  of  letters,  m  Court,  which  were  kept  in 
^neln  the"  *^®  office,  forming  part  of  a  correspondence  between  the 
ezerdie  of  the  Earl  of  Liverpool  and  the  Defendant,  on  the  subject  of  the 

power  gWen      Hamtiff 's  letter  to  his  Lordship. 

to  him  as  such  *^  »■ 

officer— not  *"® 

only  because 

such  coromu- 

nications  are  confidential,  but  because  their  dtsclosure  might  betray  secrets  of  State 

policy,  which  might  t>e  injurious  to  the  interests  of  the  country. 

Nor  can  an  extract  be  admitted  relating  to  the  particular  matter,  because  the  vrholo 
must  be  read  or  none. 
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after  Trinity  Term,  1816),  in  which  Lord  Ellen- 
hoTough  would  not  suffer  a  letter  written  to  Lord 

Liverpool 

The  AUomof^Oemeral  objected  to  aD  such  letters  being 
received  in  evidence :  as  to  the  first,  on  the  ground  of  its 
not  having  been  shewn  or  stated  to  have  been  written  with 
the  knowledge  of  the  Defendant,  and  because  it  had  been . 
represented  to  contain  a  complaint  on  the  part  of  the 
PhuntiflT  against  hini«  holding,  as  he  then  did,  an  ofiiee  in 
one  of  the  dependencies  of  the  country,  to  the  person  re- 
presenting that  department  of  the  government  a{  home 
which  had  power  and  authority  over  those  dependencies :  and 
that  it  would  be  too  mischievous  a  course  of  proceeding  to  be 
permitted. 

As  to  the  other  letters,  he  objected  that  would  be  of  dan* 
gerous  consequence  to  permit  Plaintiffs  in  cases  of  this  sort,  to 
call  for  their  production  in  evidence ;  because  such  production 
WIS  unanswerably  objectionable,  on  the  ground  of  the  Defen- 
dant being  no  further  a  party  to  such  correspondence  than  as 
a  person  representing  His  Majesty  in  the  government  of  his 
dependencies  abroad  who  had  been  called  upon,  as  governor, 
to  make  communications  to  the  head  of  the  department  at 
home,  of  the  most  confidential  nature,  and  which  the  pdicy 
of  the  state,  and  the  interests  of  the  country,  made  it  ne-p 
•cessary  that  they  should  not  be,  on  any  occasion  of  a  per- 
■onal  complaint  made  by  an  individual  against  the  governor, 
and  brought  into  a  Court  of  Law,  by  means  of  an  action* 
disclosed  and  made  public  in  the  manner  proposed. 

The  I^aintiff 's  counsel  attempted  to  remove  the  first  ob- 
jection, by  saying  that  they  only  required  its  production  to 
lay  the  foundation  for  requiring  the  answer;  and  as  to  the 
second  ground  of  objection,  they  stated  that  they  did  not 
require  the  whole  of  the  correspondence,  but  merely  the 
answer  to.  the  Plaintiff's  letter  of  complaint. 

4 

Lord  EUenborough. — ^That  is  a  much  more  objectionable 
document  than  the  other ;  for  that  is  an  ofiicial  letter,  the 
other  is  a  complaint  against  an  individual.  If  objection  had 
been  made  by  the  noble  £arl  to  the  production  of  thu  cor- 
^^tpomcknee,  as  rebting  to  a  matter  of  State,  /  should  have 

given 
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Liverpool  (at  that  time  Secretary  of  State  for  iht 
Colonial  Department),  by  an  agent  of  the  British 

Government 

g^feti  the  fvdlett  effeti  to  iu  I  remember  upon  some  of  the 
SUte  Trials,  Lord  Grenville  was  called  upon  to  produee  some 
letter  which  was  supposed  to  hare  come  to  his  hands,  having 
been  intercepted  in  the  course  of  the  post,  or  something  of 
that  kind  —  speaking  from  recollection,  I  know  not  whether 
lam  quite  correct  as  to  the  fact — but  upon  an  objection 
being  taken,  it  was  considered  that  secrets  of  State  were  not 
to  be  so  taken  out  of  the  hands  of  His  Majesty's  confidential 
serrantd.  Now  I  am  very  unwilling  to  receive  evidence  of 
what  Lord  Liverpool  may  have  written  by  way  of  observation 
on  the  subject  of  the  PlaintiflTs  complaint,  for  it  might  have 
the  effect  of  a  coijateral  condemnation  of  the  party,  in-» 
dependently  of  the  facta  of  the  case.  If  it  was  to  be  used 
merely  to  prove  a  fact,  it  would  be  a  different  matter. 

It  was  then  suggested,  that  the  object  of  it  was  to  prove  n 
fact — the  fact  of  the  complaint  to  Lord  LivarpooL 

Lord  Elhuborougk.—!  do  not  like  the  breaking  in  upon  this 
correspondence.  A  letter  which  he  himself  may  have  writien* 
there  would  perba(ls  be  no  objection  to  his  communicating;  but 
in  this  correspondence  there  might  be  a  Uiousand  things  of  the 
utmost  consequence  respecting  the  views  of  the  government^ 
the  connection  of  parties,  the  state  of  politics,  and  sus- 
picions of  fore^  powers  with  whom  we  might  be  in  aliiknoe : 
and  therefore  if  the  fact  you  wish  to  establish  can  'only •be 
proved  by  'giving  in  evidence  part  of  what  is  embodied  in  an 
offidal  letter,  it  cannot  be  got  at  at  all. 

■  r 

The  Plaintiff's  Counsel  then  stated  that  their  object  was 
also  to  prove  that.Xord  Liverpool  had  given  <H*ders  for  the 
release  of  the  Plaintiff,  and  that  that  order  had  reached  the 
Defendant,  and  that  he  had  denied  the  order,  and  continued  to 
keep  the  Plaintiff  in  custody,  all  which  a  single  extract  would 
prove. 

Lord  Ellenborougk. — That  would  open  a  different  ground 
of  complaint,  which  the  declaration  is  not  framed  to  include* 
for  it  does  not  state  that  the  Defendant  imprisoned  the  Plain* 

Uff 
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OovenuM&t  ad  one  of  the  Colonies  (Heligoland), 
to  be  produced  in  evidence,  or  Lord  LiverpooFs  an- 
fwer,  his  Lordship  holding  that  all  official  letters 
weie  of  a  nature  not  to  be  allowed  to  be  so  made 
pttbtiCy  in  consideration  of  their  contents  re- 
lating to  matters  of  State.  The  same  doctrine  was 
held  in  the  cases  of  Hardy  (a),  and  Tookcy  and  that 
is  the  result  of  all  the  cases  whidh  are  collected  in 
FhiUipp^s  Treatise  on  the  Law  of  Evidence  (h). 


d47 
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He  then  submitted,  that  although  there  were 
cases  where,  when  an  original  document  could 
aot  be  given  in  evidence,  a  copy  might  be  put 
in ;  yet  in  this  case,  the  objection,  which  applied 
to  the  production  and  reading  of  the  original* 
and  the  reasons  on  which  it  was  founded,  ap^ 
plied  with  e<|ual  fotee  to  the  production  of  the 
copy,  and  therefore,  he  contended,  that  botli 
must  be  excluded.    , 

• 

jEvan^, '  in  reply,  urged,  that  the  Sovereign  has 
no  greater  power  over  the  soldier  than  over  the 
citizen,  beyond  what  was  conferred  on  him  by  the 
Mutiny  Act ;  and  therefore,  as  the   direction,  to 

tiir  at  a  particiilar  tioM^  and  contmoed  him  in  custody  after 
an  order  had  been  given  for  hia  release.  Then  the  reading  aa 
cxtraet  is  objectionable ;  for  the  whole  most  be  admitted  or 
sane :  .and  I  am  of  opinion  that  the  whole  is  not  admissible, 
OB  the  groond  of  the  objeotions  which  have  been  taken.  It 
U  also  observable  that  the  foundation  of  the  order  for  hia 
vdease  is  bnt  the  judgment  of  a  third  person,  which,  how- 
aver  high  his  rank,  might  be  erroneous,  dn  all  these  grounds 
I  do  not  think  the  letters  are  admissible. 


(a)  24  BmetTs  St.  Tr.  763. 


(fi)  Vol.  i.  p.  284  to  288, 
6th  edition. 

hold 
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1820.  hold  the  Court  of  Inquiry  for  the  purpose  of  can- 
HoMB  vassing  the  PlaintilFs  conduct,  was  illegal,  it 
^^  might  have  been  disobeyed :  at  all  events  it  could 
51IIT1NCE.  afford  neither  the  members  themselves  nor  their 
proceedings,  any  protection  under  pretence  of 
privilege  —  that  if  a  Court  of  Inquiry  were  ana- 
logous to  a  Grand  Jury,  its  judgment  could  have 
no  effect  against  the  party  whose  conduct  was 
before  it,  other  than  that  of  referring  it  to 
the  efficient  tribunal,  a  Court  Martial;  and  on 
such  a  judgment,  a  dismissal  from  the  service 
could  not  have  been  legally  founded.  A  CourlT 
Martial  followed  the  judgment  of  the  Court  of 
Inquiry  in  Sir  John  Mordaunt'9  case  (a),  and  he 
complained  that  that  judgment  operated  to  prer 
judice  his  case  on  the  minds  of  the  members  of 
the  Court  MartiaU  He  urged,  to  pursue  the 
analogy  between  the  case  of  military  and  eccle«- 
siastical  persons,  that  an  Archbishop  could  not, 
on  the  unfavorable  report  of  a  Committee  of 
Inquiry,  illegally  deprive  a  Churchman  of  his 
dignities  or  emoluments. 

As  to  the  argument  founded  on  the  State  advant<s> 
ages  of  secrecy  in  its  proceedings,  he  submitted, 
that  that  could  not  apply  in  this  case ;  because  the 
Plaintiff  had  actually  been  served  with  a  copy  of 
the  very  report  in  question ;  and  that  copy  the 
Plaintiff  had  ready  to  produce  at  tlie  trial,  if  it 
had  not  been  excluded.     He  therefore  contended, 

(a)  M* Arthur,  on  Courts  Martial,  vol.  i.  p.  ^12. 

that 
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that  the  judgment  was  erroneous,  and  could  not    ^^^^ 

be  supported*  homb 

«. 

Lord 

Dallas,  Chief  Justice.^A  great  many  topics  »*«""«' 
bave  been  discussed  in  the  argument  at  the  bar, 
respecting  matters  which  appear  to  us  not  to  be 
immediately  connected  with  the  point  before  the 
Court.     The  only  question    now  before  us  is, 
whether  the  minutes  of  the  Court  of  Inquiry, 
which  were  offered  in  evidence  on  the  trial  of  this 
action,  were  properly  rejected  :  and  that  depends 
upon  the  nature  of  the  proceeding.    It  therefore 
becomes  necessary  to  examine  what  that  proceed* 
ing  was,  and  also  the  occasion  on  which  it  has  been 
attempted  to  produce  the  minutes  of  it  in  evidence. 
The  action  was  brought  for  a  libel  by  the  Plaintiff, 
at  one  time  a  lieutenant-colonel  in  the  army  and 
a  captain  in  the  third  regiment  of  foot  guards, 
against  the  Defendant,  a  major-general,  and  who, 
at  the  time  of  the  transaction  in  question,  was  a 
colonel  in  the  army.     In  consequence  of  certain 
transactions,  or  a  suspicion  of  such  transactions, 
for  I  will  use  the   latter   mode  of  expression, 
supposed  to  be  derogatory  to  the  character  of  the 
Plaintiff  as  a  gentleman  and  an  officer,  His  Royal 
Highness  the   Commander  in  Chief  gave    cer- 
tain directions,  such  as  are  frequently  given  upon 
such  occasions  and  which  I  think  are  of  most 
beneficial  effect)    because,    instead  of  being  an 
exercise   of  a  measure   of  severity,  it  is  always 
80  far  from   it,  as  to   be  on  the  contrary,  an  act 
of  delicacy  and  mercy  towards  the  party  who 
is  the  subject   of  it.     His  Royal  Highness   di- 
rected 


% 

19».  tecteA  an  enquiry  to  Ire  made  by  a  certain  selection 
Honre  ^^  officers,  forming  a  Court  for  that  purpose,  into 
^-  the  facts  upon  which  such  suspicions  were  said  to 

vtnrtsem.    be  founded,  instead  of  bringing  the  Plaintiff  form- 
'  ally,  in  the  first  instance,  before  a  Court  Martial 
for  trial,   upon  the  mere  charge  or  rumour*    The 
proceeding  was,  therefore,  in  its  very,  nature  and 
object,  an  official  proceeding ;  and  it  was  autho- 
rised  and  directed  by  the  Commander  in  Chief, 
for  the  purpose  of  obtaining  that  information, 
which  he  has  a  right  and  it  is  his  duty  to  obtain, 
as  to  the  doubtful  conduct  of  every  officer  holding 
a  commission  in  His  Majesty^s  army,  in  further- 
ance of  the  exercise  of  his  public  duty,  in  decid- 
ing upon  the  result  of  such  enquiry,  whether  the 
investigation  was  to  cease  in  the  first  instance 
on  a  favourable  result,  or  whether,  if  it  were  not 
favorable,  the  suspicion  were  of  such  a    nature 
as  to  require  recourse  to  any  ulterior  measure. 
The  consequence  of  those  directions  was,  that  a 
Court  of  Inquiry  was  accordingly  held,  and  the 
Defendant  in  this  action  acted  as  the  presiding 
officer  of  that  Court ;  but  he  did    so  in  conse- 
quence  of  a  duty  created  and  imposed  upon  him 
by  the  order  of  the  Commander  in  Chief,  which 
was  imperative  upon  him,    A  report,  which  was 
the  result   of  that  enquiry,  was  in  consequence 
made  by  the  Defendant,  in  conjunction  and  co- 
operation with  the  other  Officers,  in  the  perform- 
ance of  that  act  of  duty  so  cast  upon  him  and 
them  as  military  men,  by  the  order  of  dieir  supe* 
rior  officer,  the  Commander  in  Chief,  whose  orders 
tiiey  were  bound  to  obey.    We  have  heard  very 

much 


much  argument,  founded  on  what  has  been  sup- 
posed to   be  the  nature    of  Courts  of  Inquiry, 
their  mode  of  proceeding,  and  their  origin ;  but 
I  cannot  see  the  effect  of  that :  for — ^however  con* 
stituted  such  Courts  may. now  be;  or  whether 
they  were  first  held  in  the  year  1757,  or  before,— 
all  such  considerations  are.  perfectly  immaterial  in 
my  view  of  it,  in  determining  the  question  in'  this 
case*     We  all  well  know  to  what  a  height  of 
greatness  and  glory  the   armies  of  this  country 
have  risai,  under  the  influence  of  the  existing 
regulations*     It  is  not  to  be  denied,  that  from 
the  earliest  period  up  to  the  hour  when  this  Court 
cf  Inquiry  was  held,  the  inconvenience  attached 
to  this  mode  of  proceeding  has    been  so  little 
estimated,  that  no  man  has  ever  yet  been  deterred 
from   entering  into  the  British    army   on   that 
account.     It  is  quitp  impossible  to  refuse  assent 
tD  the  proposition,  that  as  the  present  PlaintiiF, 
when  he    first   became  an  officer  in  the  army, 
must  have    known    all   the    regulations  of  the 
service,    he  therefore,   in   point  of  fact,  volun- 
tarily, and  of  his  own  choice,  subjected  himself 
to  these   proceedings  by  means  of  a  Court  of 
Inquiry,  to  which,  as  to  all  other  rules  of  military' 
discipline,   he  must    have  known  th^t  he  was, 
like  all  other  officers,  rendering  himself  amenable. 


i&i 


HOWB 

LonI 
Bbhtiucs. 


The  evidence  attempted  to  be  used  upon  the 
trial,  was  the  written  result  of  the  enquiry jmade 
by  the  Court,  and  delivered  by  the  Defendant,  as 
President,  in  the  exercise  of  his  military  duty,  to 
the  Conunaoder  in  Chief,  and  by  him  transferred 
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as  an  official  document  into  the  custody  of  Sir 
Henry  Torrensy  his  military  secrcitary.     It  was 
therefore  created  by  and  originated  in  a  military 
order  issued  by  a  person  holding  a  high  and  re- 
sponsible office  under  the  Crown :  and  the  duty 
which  produced  it,  was  executed  in  consequence 
of  that  order.    It  was  afterwards  returned  to  that 
officer  of  the  Crown,  and  deposited  by  him  in  that 
place,    in  which    all    official  acts  of   such  de- 
scription  are  properly  deposited.     I  will  not  en* 
quire  whether  (even  if  it  were  admissible)   Sir 
Henri/  Torrens  could  have   been   compelled   to 
produce  this  report;  for  that  is  no  part  of  the 
question  now  for  our  consideration :  the  question 
is,  whether,  even  if  he  should  have  been  willing  to 
do  so,  it  was  not  thebounden  duty  of  the  learned 
Judge  before  whom  the  cause  was  tried,  on  the 
sole  consideration  that  this  was  a  secret  state  docu- 
ment—  and  that  not  in  virtue  of  any  privilege  on 
behalf  of  the  parties  immediately  connected  witlj 
it,  but  of  the  public,  for  whom  the  holder  is  a 
trustee — to  have  interposed  and   prevented  the 
production  of  it  with  a  view  to  being  read  publicly 
in  evidence.     Before  I  consider  the  few  instances 
which  have   been   alluded  to  as  furnishing  pre- 
cedents applying  to  cases  of  this  description,  I 
will  examine  upon  what  ground  and   principle 
the  objection  in  the  particular  case  rests.     It  is 
agreed  that  there  are  a  number  of  cases   of  do- 
cuments of  a  certain  description,  in  respect  of 
which  for  reasons  of  state  policy,  the  information 
that  they  contain  is  not  permitted  to  be  disclosed. 
In  Courts  of  Justice,  for  reasons  of  public  policy, 
persous— to  instance  one  of  the  ordinary  cases  of 

most 
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roost  frequent  recurrence — are  not  to  bje  asked  the 
Dames  of  those  from  whom  they  receive  informa- 
tion as  to  frauds  committed  on  the  revenue.     In  all 
the  trials  for  high  treason  of  late  years,  the  same 
course  has  been  adopted :  and  if  parties  were  will- 
iQg  to  disclose  the  sources  of  their  information, 
they  should  not  be  suffered  by  the  Judges  to  do  so. 
The  ground  upon  which  these  cases  stand  is,  that 
such  disclosures  would  be  attended  with  danger  to 
public  justice;  for  no   person  would  give  infor- 
mation if  his  name  might  be  disclosed  in  a  Court 
of  Justice,  by  which  he  would  be  subjected  to  the 
resentment  of  the  party  against  whom  he  had  in- 
formed.    Does  not  this  reasoning  apply  closely 
to  the  case  now  before  us  ?    This  was  an  enquiry 
directed  to  be  made  by  the  Commander  in  Chief, 
with  a  view  to  investigate  the  conduct  of,  or  some 
ground  of  suspicion  respecting  an  individual,  ill 
the  course  of  which,  a  number  of  persons  may  have 
been  called  before  the  Court  to  give  infornlation 
as  witnesses,  who  might  not  choose  to  have  their 
names  disclosed ;  but  if  the  minutes  of  such  Court 
of  Inquiry  are    to   be   produced  on    an    action 
brought  by  the   party,    they  might   reveal  the 
names  of  every  witness  examined,  and  the  evidence 
given  by  each,  and  they  might  also  reveal  what 
had  been  said  and  done  by  each  and  every  indivi- 
dual member  of  the  Court  of  Inquiry.     1 1  is  clear 
therefore,  that  the  admission  of  these  minutes  in 
evidence  must  tend  directly  to  disclose  what  onght 
^ot  to  be  permitted  to  be  disclosed ;  and  there* 
fore,  independently  of  the    character  and  con- 
stitution   and  object  of  these  Courts,  I  should 
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say,  on  the  broad  rule  of  pubiic  policy  and  con- 
venience, that  the  disclosure  of  these  proceeding's, 
secret  in  their  nature,  and  involving  matter  of 
delicate  enquiry,  and  the  names  of  persons  giving 
information,  is  in  all  cases  to  be  prohibited. 

The  only  case  of  those  that  have  been  referred 
to,  which  is  more  immediately  in  point,  is  tliat  of 
Wyatt  V.  Gore,  which  was  decided  by  the  late 
Chief  Justice  Gibbs  («)•  In  that  cast  the  Attorney 
General  of  the  province  was  proposed  to  be  ex- 
amined as  a  witness  upon  the  subject  of  commu- 
nications  made  to  him  by  the  Defendant,  relative 
to  Mr.  JVyaU's  conduct.  Mr.  Serjeant  Len$^  for 
the  Defendant,  objected  to  that  evidence;  for 
that  it  would  be  highly  improper  for  a  public 
officer  to  disclose  what  passed  between  him  and 
the  governor  upon  such  an  occasion,  and  that  it 
was  a  confidential  communication*  The  evidence 
was  thereupon  rejected.  Now  what  was  this  re* 
port  at  present  under  consideration  but  a  com- 
munication, in  its  very  nature,  confidential,  ma<fe 
in  consequence  of  a  direction  by  the  Commander 
in  Chief,  for  the  information  of  his  conscience, 
in  the  exercise  of  his  public  duty,  whether  he 
ought  to  suffer  an'  officer  to  continue  in  the  ser- 
vice or  not?  and  that  in  the  case  of  a  soldier  whom 
it  mus^t  be  admitted,  that  independently  of  any 
•uch  enquiry.  His  Majesty,  in  the  exercise  of  his 
prerogative,  might  have  dismissed  at  any  time. 
In  giving  his  reasons  for  the  validity  of  the  objec- 


(«)  WfimH  r.  €hn,  Holt  N.  P.  C.  SOP. 
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don  made  in  the  case  to  which  I  have*  adverted,       ^WO. 
the  Chief  Justice  said,  "  The  witness  is  not  bound 
to  answer,  and    in  delicacy  he  >vill  not  answer 
such  questions.    Whether    the  conversations  in 
which  reference  was  made  to  Mr.  JVyatt*s  con- 
duct   as   surveyor-general,   were   on  public    or 
private  business,  they  ought  not  to  be  disclosed. 
Hie  governor  consults  with  a  high  legal  officer 
on  the  state  of  his  colony;  what  passes  between 
them  is  confidential ;  no  office  of  this  kind  could 
be  executed  with  safety,  if  conversations  between 
the  governor  of  a  distant  province  and  his  at^ 
tomey-general,    whp    is    the  only  person  upon 
whom  such  goverqor  can  lean  for  advice,  were 
suffered  to   be  disclosed.'*     Now  what  was  this 
proceeding  but  consulting  with  those  who  were 
bound  to   give    the  advice  required,  in  the  ex« 
ercise  of  a  public  duty?  and  whether  the  case 
be  that  of  the  attorney-general  of  a  province 
advising  the  governor,  or  of  a  member  of  a  Court 
of  Inquiry  directed  to  be  held  by  the  Commander 
in  Chief  for  his  information  and  guidance;  it  is 
equally  a  case  of  advice  and   information  given 
hv  the  regulation  of  the  conduct  of  a  public 
officer.    It  seeins,  therefore,  to  us,  upon  the  broad 
principles  of  State  policy  and  public  convenience, 
uid  also  upon  the  principle  of  all  the  cases  cited, 
that  the  Chief  Justice  of  the  Court  of  King's 
Bench  acted  perfectly  right  in  not  suffering  these 
minutes  to  be  brought  forward  at  the  trial :  and 
that  this  judgment  must  be  consequently  affirmed. 

Judgment  acffirmed. 

IN 
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[In  Error  from  the  King's  Bench.] 


Saiwrdajf, 
ink  June, 


The  Registry 
Actfl  (26Geo.  3. 
ch.  (jO.  and 
S4Geo.3. 
ch.  68.)  re- 
quiring ships 
to  be  register- 
ed in  the 
owner's  name^ 
damot  9ffttt 
the  provmim 
of  the  11th 
section  of 
ch.  19  of  21 
Jae,  1,  respect- 
injf  the  effect 
'of  reputed 
ownership  of 
goods  and 
chattels: 


MoNKHousE,  Wright,  and  Fairbairn  v.  Hay 
'  and  others,  Assignees  of  Matthews^  a  Bank- 
rupt. 

The  Defendants  (Plaintiffs  below)  who  were 
partners  in  trade,  had  recovered  a  verdict  in  an 
action  against  the  now  Plaintiffs  for  money  had 
and  received  to  the  Defendants'  use  as  assignees 
of  a  bankrupt.  The  object  of  the  action  was 
to  recover  from  the  Plaintiffs,  creditors  of  the 
bankrupt,  a  sum  of  money  received  by  them, 
being  the  proceeds  of  the  sale  of  a  ship  assigned 
to  them  by  the  bankrupt  before  his  bankruptcy 

for 


There  may,  therefore,  be  a  repntod  ownership  tn  s/ii/»  within  that  statute,  not* 
withstanding  the  provisions  of  the  register  acts  require  the  transfer  of  title  to  be  ao 
made  as  to  render  the  real  ownership  conspicuous  on  the  registry  to  any  one  who  will 

inform  himself  of  the  truth. 

# 

Thus,  where  a  trader  on  the  brink  of  bankruptcy,  aisigne^d  his'ship,  then  at  sea,  to  a  cre- 
ditor with  power  to  sell  her,  in  order  to  pay  his  own  debt  out  of  the  proceeds,  (unless  it 
should  be  satisfied  in  the  mean  time), —  the  creditor  covenanting,  by  the  deed  of  assign- 
men^  to  permit  the  assignor  in  the  mean  time  to  have,  hold,  and  eojoy  tlie  ship,  and  tsdie 
the  gains  and  profits  thereof  for  his  own  use  and  benefit ;— and  the  trader  accordingly  from 
that  time  continued  to  keep  possession  of  her,  and  exercise  acts  of  ownership,  appointing 
captains,  dispatching  her  on  voyages,  repairing,  insoriiu;,  &c.  up  to  the  time  of  the  act  of 
bankruptcy,  and  long  after,  and  when  the  commission  of  bankruptcy  issued  against  him  :— 
Held,  that  the  bankrupt  had  the  possession,  order,  and  disposition  of  the  ship,  with  tlie 
consent  of  the  true  owner  and  proprietor,  and  was  the  reputed  owner  within  the  statnte, 
at  the  time  of  his  bankruptcy^  and  that  the  property  in  her  passed  to  the  bankrupt's 
assignees,  under  the  commission  ;  notwithstanding  the  transferree  had  immediately  aner 
the  assignment,  procured  the  certificate  of  registry  to  be  properly  endorsed  ;  and  a  new 
register  was  very  shortly  afterwards  obtained  in  his  own  name,  and  be  bad  done  every 
thing  in  his  power  which  was  necessary  to  render  himself  the  registered  owner  of  the 
ship. 

If  a  special  verdict  on  a  mixed  question  of  fact  and  law,  find  facts  from  which  theCoort 
can  draw  clear  conclusions,  it  is  no  objection  to  the  verdict  that  the  Jury  have  not  tlicm- 
•elves  drawn  such  conclusions,  and  stated  them  as  facts  in  the  case. 
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for  the  purpose  of  being  sold,  in  order  to  pay  a 
debt  due  to  them.  There  being  a  covenant  in  the 
deed  of  assignment,  that  the  assignor  was  to  have 
the  ship  and  the  profits  made  by  her  till  the  sale, 
under  which  the  bankrupt  continued  to  retain  the 
possession  and  the  use  of  the  ship  till  long  after 
he  was  declared  a  bankrupt;  it  was  upon  the 
ground  of  permitting  the  bankrupt  to  have  the 
apparent  possession  and  ownership  of  the  vessel 
that  this  action  had  been  brought,  under  the  sta- 
tute of  the  21  Jac.  I.  c.  19*  s.  11.  The  Defend- 
ants (Plaintiffs  below)  obtained  a  verdict,  subject 
to  a  case  upon  which  the  Court  of  King^s  Bench 
after  argument  gave  judgment  in  their  favour  {a). 
That  case  was  afterwards  turned  into  a  special  ver- 
dict.   The  material  facts  found  were  as  follows : 
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That  Mattheros  had  been  duly  declared  a  bank- 
rupt under  a  commission  of  bankruptcy,  issued 
on  the  Wth  of  May^  1816,  founded  on  an  act 
committed  in  the  month  of  December ^  1815;  and 
that  on  the  19th  of  Ji/ne,  1816,  the  Defendants 
were  appointed  his  assignees — that  on  the  22d 
November,  1815,  Matthews  (who  was  at  that  time 
the  owner  of  a  ^  ship  called  the  Dolphin,  which 
was  duly  registered  in  his  name,  according  to  the 
provisions  of  the  9RGeo.  III.  c.  60.  and  34iGeo.  III. 
c.  68.  at   the  Custom-house  at  Sunderland)  by 
indenture  reciting  that  he  owed   the  Plaintiffs' 
firm  795/.  14^.  3d.,  assigned  the  said  ship,  stated 


(a)  Httjf  mtd  others,  Ai$ignets,^c,  v.  FaitMm,  t  Bam.  ft 
AM.  199. 
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to  h6  then  at  sea,  to  the  Defendant  Fairbairn\  as 
a  security  for  the  said- debt  due  to  him  and  his 
co*partners;  in  trust  to  sell  the  said  ship,  after  the 
fiSd  Matf  then  next,  if  the  said  debt  wa?  not  paid 
in  the  mean  time :  and  they  were  to  pay  them- 
selves out  of  the  proceeds  their  said  debt,  and  to 
pay  over  the  surplus,  if  any,  to  the  bankrupt — 
that  the  bankrupt  covenanted  to  keep  the  ship  in- 
sured; the  policies  to  be,  in  the  first  place,  in 
trust  for  the  Plaintiffs,  so  long  as  any  thing  should 
be  due  to  the  Plaintiffs — that  the  deed  contained 
a  covenant  by  Fair  bairn  to  re-assign  the  ship  to 
the  bankrupt  on  payment  of  the  debt  before 
the  sale : — that  it  was  agreed  between  the  said 
parties  that  in  the  mean  time^  and  until  the  said 
ship  should  be  sold  under  the  trusts  of  the  deed^ 
the  bankrupt  should  be  permitted  peaceably  and 
quietly  to  have,  hold,  and  enjoy  the  same,  and  to 
receive  and  take  the  gains  and  prq/its  thereof  for 
his  own  use  and  benefit  without  the  lawful  let  S^c.-^ 
that  a  copy  of  that  deed  of  assignment  was  deli- 
vered on  the  22d  November,  1815,  to  the  proper 
officer  of  the  Custom-house  at  Sunderland,  who 
made  the  entries  required  by  the  statutes — that  at 
the  time  of  the  execution  of  the  said  deed,  the  said 
ship  was  at  sea,  but  returned  in  a  few  days  after- 
wards— that  on  the  29th  November,  1815,  (within 
ten  days  after  the  ship  returned  from  sea)  the 
proper  indorsement  was  made  on  the  certificate 
of  registry  of  the  ship,  and  a  copy  delivered  to 
the  proper  officer  at  Sunderland,  who  made  the  due 
entries— that  on  the  31st  January^  IS  16,  the  ship 
being  brought  to  the  port  of  Newcastle,  where 
Fairbairn  resided,  he  procured  a  new  registry  for 

her 
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ber  in  his  own  name,  and  gave  due  notice  to  the  1820. 

officer  at  Sunderland,    and    the    old    certificate  monkhousb 

was  delivered  up  and  cancelled — that  at  the  time  "^  •*«" 

of  the   execution  of  the  said  assignment,    the  ^^J 

,  ,  andotbcri. 

bankrupt  had  possession  of  the  ship,  which  was 
then  at  sea,  under  the  command  of  a  captain  ap- 
pointed by  the  bankrupt,  and  he  (the  bankrupt) 
continued  from  that  time  until  the  1st  June, 
1816,  to  exercise  all  the  acts  of  ownership,  by 
appointing  successive  captains,  employing  and 
chartering  the  ship  on  different  voyages,  and 
receiving  the  freight  from-  January  to  jlprii, 
1816— that  during  that  time  the  bankrupt,  from 
time  to  time,  repaired  and  insured  the  said  ship 
at  his  own  expence;  but  she  was  navigated  under 
the  certificaie  of  registry  which  had  been  so  in^ 
dorstd  and  granted  to  Fairbaim  as  aforesaid. 

The  verdict  also  found,  that  neither  of  the 
Plaintiffs  had  ever  interfered  in  any  way  with  the 
posKssion,  conduct,  or  management  of  the  ship, 
until  the  \st  June,  1816,  when,  on  the  arrival  of 
the  ship  in  the  port  of  London^  the  agents  of  the 
Plaintiffs  took  possession  of  her,  and  displaced 
the  master  from  his  command,  and  re-appointed 
him  under  themselves,  and  sent  the  ship  to  New- 
castle, and  that  they  then  sold  the  ship.  The 
verdict  then  found  that  the  demand  of  the  Plain- 
tiffs (Defendants  below)  upon  the  ship  had  been 
reduced  by  payments  by  the  bankrupt  before  his 
bankruptcy  to  5951.,  and  that  the  clear  proceeds 
of  the  sale  remaining  in  their  hands  at  the  com- 
mencement of  this  suit  amounted  to  585/.;  but 
whether  &c, 

K  S  The 
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M20.  The  Court  of  Kit^U  Btnch  gave  judgment  fot 

""^"^^^  the  Plaintifis  beloWy  upon  which  the  then  De- 

and  otiM»  fendants  brought  the  present  wnt  of  error. 


Hat 


Purke^  for  the  PhintifiB  in  Error^-— having  stated 
the  special  verdict;  and  apprized  the  Court  that 
the  object  of  this  vmt  of  error  was  to  bring  under 
review  the  determinations  of  the  Court  of  Ring's 
Benchf  in  the  cases  of  Roiimon  v«  McDonnell  {d)^ 
and  Hay  v.  Feirbmrn  (l)-H5ubmitted,  that  by  the 
cffisct  of  the  legister  acts,  tiie  provision  df  the 
11th  section  of  the  statute  SI  Jac^  L  c«  Vd.  could 
not  be  applied  to  British  ships.  He  also  &)-gl9d, 
that  the  finding  of  the  juty  on  the  special  verdict 
was  not  sufficient,  as  to  the  iact  of  the  teputed 
ownership,  to  entide  the  De&nd&uits  in  Error  to 
lecover;  and  that  theiefioie  as  that  was  a  question 
for  the  Jury,  and  they  have  not  (ietermined  it^ 
diere  ought  to  be  a  Venhre  de  m^  awaxded. 

On  the  first  (the  materia!)  point,  he  contend- 
ed, that;  with  lefat^^Kte  to  the  chattel  in  question, 
mere  possession  by  the  bankrupt;  at  the  tinie  of 
bankruptcy,  coidd  not  entitle  the  assignees  to 
recover  in  this  action;  because  as  the  bankrapt 
must  have  an  apparent  ownership  in  the  thing 
possessed,  and  it  most  be  shewn  by  the  exerdse 
of  aci2s  of  ownership  over  the  particular  <:hattel, 
that  he  had  taken  upon  himself  tbc  sale,  alters^ 
tioD,  or  disposition  of  it  as  owner,  diis  action  can- 
not be  maintained;  for  that  cannot  now  be  done 

(a)AfttbattaieiioCiapriitf,     &8el#.tta. 
Hisneepdblisiiedni6lfa«k         (^)  2  Barn.  &  Aid.  IM. 

with 
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with  mgpect  to  ahips:  it  can  only  be  of  such      imo. 
things  as  may  be  completely  transferred  by  parol     ^'^^^'^^ 
sale,  and  delivery,  as  household  furniture,  horses,     •aA  othm 
and  other  such  chattels  as  those,  of  which  the       haV 
use  iadicates  the  property,  or  may  create  a  repu- 
tation of  property,  although  it  might  be  destroyed 
by  evidence.    Eyre,  C.  J.  has«  in  the  case  of 
Lingham  v.  Biggs  (a),  given  the  true  construction 
to  be  put  on  the  words  of  the  statute,  '^  order 
and  disposition,**  and  **  reputed  owner."    He  says, 
''  They  are  to  be  understood^  thus.    Being  allowed 
to  have  the  possession  of  goods  under  circum-. 
stances  which  give  the  reputation  of  ownership, 
brings  the.  case  within  the  statute/*    The  posses* 
fiion  therefore  must  be  accompanied  with  circum* 
stances  indicative  of  apparent  ownership  and  the 
power  of  selling.     Since  the  passing  of  the  regis- 
try acts  (b)  that  cannot  happen  in  the  case  of  Bri- 
tish registered  ships ;  for  they  cannot  be  transferred 
without  a  documentary  title;  and. therefore  actual 
possession,  or  even  acts  of  ownership,  cannot  now 
be  considered  as  affording,  in  the  case  of  ships,  any 
presumption  that  the  possessor  has.  power  to  dis- 
pose of  such  ships  as  in  the  case  of  the  possession 
of  chattels  in  general.     A  chattel  interest  in  land 
has  been  held  not  to  be  within  the  statute,  in  Ex 
parte  Marsh  (c)^  and  Ryall  v.  Rowles(d)  :  and  the 
judgment  of  Burnet,  J.  in  the  latter  case,  states 
the  reason  to  be,  because,  "  Possession  is  no  other- 
^vise  a  badge  of  fraud,  unless  as  calculated  to  de- 
ceive creditors.     There  is  no  way  of  coming  at 

(a)  1  Bo».  &  Pal.  87.  (c)  1  Atk.  169. 

(6)  26  Geo.  III.  c.  60.  and         (d)  1  Veai.  360.  and  1  Atk. 
34  Gto.  HI.  c.  68.  166. «.  C— S.  P. 

the 
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the  knowledge  of  who  is  owner  of  goods  but  by 
seeing  in  whose  possession  they  are :  the  posses- 
sion of  lands  is  of  a  different  nature;  there  may 
be  a  possession  as  tenant  at  will;  as  every  mort- 
gagor is  of  a  mortgagee  before  the  condition  is 
,  broken  f  and  in  the  report  by  AtkynSy  he  adds, 
"  A  purchaser  may  call  for  the  title-deeds,  and 
need  not  be  deceived  unless  he  wilL"    The  same 
distinction  is  taken  by  Lord  Kent/on^  in  the  case 
of  Gordon  v.  The  East  Lidia  Company  (a)  :  he  ob- 
serves,. "  The  case  of  real  property  is  in  a  different 
situation ;  no  purchaser  is  satisfied  with  the  mere 
possession  of  an  estate ;  before  he  purchases  he 
calls  for  the  title-deed^,  and  examines  whether  or 
not  the  possessor  is  entitled  to  the  estate ; .  but 
the '  possession  of  personal  property  is  generally 
the  title  on  which  the  world  relies,"    That  doc- 
trine is  now  peculiarly  applicable  to  the  case  of 
ships  which    is   even  a  stronger   case.      In  Ex 
parte  Yallop  (A),    the   Lord  Cliancellor  decided 
that  since  the  registry  acts,    the  registry  is  the 
only  evidence  of  property  even  amongst  creditors. 
He   therefore  urged,  that  the  Court  should  not 
extend  the  letter  of  the  statute  oi  James  {\vh\c\\ 
had  been  found  to  be  productive  of  hardship,  not 
only  to  the  owners  of  goods,  but  to  the  ban^crupt 
himself)  so  as  to  apply  it  to  a  case  of  this  de- 
scription; for  thougli   it    might  have  been  for- 
merly an  useful  act,  when  the  operations  of  trade 
were  few  and  simple,  the  case  is  very  different 
now,  when  the  mere  possession  does  not  confer 
the  credit  which  it  formerly  did.     The  sound  dis- 


(a)  7  T.  R.  2?4L 


(6)  16  Ves.  60. 


tinction 
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tmction  to  be  taken  in  every  case,  b  where  the      1829. 


title  to  ownership  depends  wholly  on  documentary 

proof,    or  where  it  may  be  evidenced,  although     aodothen 

only  prima  faciCf  by  bare  possession.  Hay 

«Bd  others. 

On  the  other  point — that  the  Jury  had  not  come 
to  any  conclusion  as  to  the  bankrupt  having  the 
reputed  ownership  so  as  to  enable  the  Defend- 
ants in  Error  to  recover — he  contended  that  the 
fact  of  the  reputed  ownership  ought  to  have  been 
found ;  because  it  was  rather  a  question  of  fact 
than  of  law,  as  was  said  hy Eyre,  C.J.  in  Ling- 
ham  v.  Bigg9j  to  have  been  "  well  observed  by 
Mr.  Justice  Buller,  in  IValker  v.  Burnellj   that 
questions  on  the  2 1  Jac.  have  much  more  of  fact 
than  of  law  in  them."    Had  the  Jury  found  a  fact 
to  which  no  other  fact  found  were  opposed,  the 
Court  might  then  decide  on  the  law  as  applicable ; 
but  where,  as  here,  the  Jury  find  conflicting  evi- 
dence of  ownership,  and  do  not  strike  the  balance 
between  them,  the  Court  cannot  do  it.    The  effect 
of  the  finding  that  the  ship  was  registered  anew 
in  the  name  of  Fairbairn  must  be  to  negative 
reputed  ownership  in  the  bankrupti^  or  it  would 
be  of  no  effect  at  all,  which  would  be  no  finding 
on  that  material  part  of  the  case.     If,  as  in  Frazer 
V.  Marsh  (tf),  a  ship  were  let  for  years,  the  Jury 
would  be  bound  to  decide  in  whom  the  reputed 
ownership  was  at  the  time  of  the  bankruptcy : 
and  they  are  equally  bound  to  do  so  in  the  pre-' 
sent  case,  where  it  might  depend  on  particular 
circumstances,  as  the  custom  of  a  port,  and  many 

(a)  2  Campb.  517. 

others. 
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Others.  Unless  therefore  the  case  should  go  back 
to  the  Jury  to  draw  some  conclusion,  he  submit- 
ted no  judgment  could  be  givep  on  this  recoixl : 
and  in  Muller  v.  Mq$s  (a),  Lord  ElUnborough 
distinctly  said,  that  reputed  ownership  was  a  fact 
which  ought  to  have  been  found. 

As  to  the  authority  of  the  cases  determined  in 
the  Court  of  King's  Bench,  he  observed,  that  the 
case  of  Hay  v.  Fairbairn  was  given  up,  notwith- 
standing the  doubt  upon  it,  on  the  counsel  for  the 
Plaintiff  citing  the  case  of  Robinson  v.  M^Don- 
ncll : — and  therefore  the  object  of  this  special  ver- 
dict was  to  obtain  a  review  of  those  decisions. 


He  therefore  submitted  that  the  short  point 
was,  whether  in  this  case,  where  there  could  be  no 
such  thing  as  delusive  apparent  ownership— the 
real  and  true  ownership  being  publicly  registered 
in  pursuance  of  the  register  acts,  and  therefore 
easy  of  access,  those  acts  had  rendered  possession 
no  longer  any  criterion  of  ownership  or  capable  of 
misleading ;  for  now  the  mere  possession  of  a  ship 
could  be  in  no  case  considered  as  holding  forth, 
within  the  statute  oi  James j  such  a  reputed  owner-* 
ship  as  could  give  the  possessor  a  false  credit. 

Tindal,  for  the  Defendants  in  Error,  insisted 
tliat  the  second  point  ought  not  to  have  been 
pressed  as  an  objection,  if  it  were  sustainable, 
which  it  was  not ;  for  in  all  the  cases  on  this 
subject  the  question  has  been  considered  to  be 

(a)  1  Maulo  &  Selw.  836. 


one 
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one  mixt  both  of  fact  and  of  law ;  and  it  has  been       IMO. 
left  to  title  Court  to  decide  whether,  under  all 


MOMKBOUfB 

the  facts  stated,  a  reputed  ownership  was  in  the    "^  «**»«" 
bankrupt  or  not.    If  the  Jury  had  found  the  re-        Hat 

*  .  "^  and  otben« 

puted  ownership  to  be  m  himi  no  question  would 
have  been  left  for  the  Court.  It  is  the  conflict 
in  the  mind  of  the  Jury  which  makes  it  necessary 
for  the  Court  to  determine  the  question  upon  the 
facts  found  to  have  been  proved  in  the  case,  for 
otherwise  cadet  questio.  Therefore,  taking  the 
special  verdict  as  it  now  stands,  there  is  enough 
to  enable  the  Court  to  decide  that  the  Defendants 
in  £rr(^  are  entitled  to  recover  in  the  action 
which  they  have  brought ;  but  if  that  objection 
were  persisted  in,  the  Defendant  in  Error  might 
insist  on  his  judgment 

The  main  point,  he  submitted,  was,  whether 
this  case  ialls  within  the  statute  of  James,  for 
unless  the  ship  registry  acts  operate  as  a  repeal 
of  that  statute  as  to  ships,  it  does :  for  it  is  too 
refined  a  distinction  to  say  that  the  prior  statute  is 
not  repealed  by  die  subsequent,  but  is  only  ren- 
dered inapplicable.  The  ship  registry  acts  were 
passed  with  regard  to  objects  entirely  different 
from  those  of  the  statute  of  James.  (He  stated 
the  material  terms  of  those  statutes.}  The  policy 
of  the  foimer  was  to  exclude  from  competition 
foreign  shipping,  and  they  do  not  jn  any  respect 
clash  with  the  object  of  the  provisions  of  the  sta- 
tute of  JameSj  which  was  simply  to  prevent  the 
fraud  and  mischief  of  supplying  a  trader  with 
fictitious  credit,  and  to  give  the  creditor  the  same 
^vantage  in  case  of  a  loan  of  goods,  as  he  would 

have 
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1820.      Iiave  had  in  case  of  a  loan  of  money.    The  pos- 

MoNKHousB  session  and  apparent  ownership  of  ships  give  a 

and  other*    fj^jgg  credit  as  effectually  as  that  of  any  other  spe- 

•ndltMn  ^^^®  ^^  property.  The  mere  circumstance,  there- 
fore, of  a  formality  in  the  transfer  having  beea 
prescribed  by  a  particular  statute  alio  intuitu,  can- 
not take  ships  out  of  the  statutes  of  bankruptcy 
any  more  than  it  would  any  article  of  merchan- 
dize, the  mode  of  disposal  of  which  might  be 
subject  to  regulations  by  law.  If  the  purchase  of 
cotton  and  wool,  for  instance,  were  subject  in  thia 
country,  as  it  is  in  some  others,  to  prescribed 
ceremonials^  made  requisite  to  give  validity  to 
their  sale,  that  would  certainly  not  take  the  re- 
puted ownership  of  such  articles  out  of  the  statute* 
There  can  be  no  doubt  that  the  possession  and 
management  of  the  ship,  being  continued  to  the 
,  bankrupt  by  covenant  with  the  transferrees  for  so 
long  a  period  after  the  transfer,  makes  tliis  a  suffi- 
cient cause  of  reputed  ownership ;  and  though 
great  part  of  the  time  of  the  trader's  possession 
was  after  the  act  of  bankruptcy,  that  so  far 
from  taking  the  possession  out  of  the  statute, 
strengthens  the  case ;  because  it  augmented  the 
trader's  credit,  and  might  have  operated,  whether 
it  did  or  not,  to  delay  this  very  commission.  It 
is  contrary  to  daily  experience,  that  parties  who 
supply  a  ship  with  necessaries,  or  furnish  repairs, 
or  otherwise  give  credit  to  the  owner  of  a  vessel, 
should  have  recourse  to  the  documentary  title : 
the  person  who  puts  himself  forward  as  apparent 
owner,  is  the  person  to.be  charged,  and  he  be- 
comes liable  upon  evidence  of  his  having  so  held 
himself  out  to  the  world,  and  having  exercised 

acts 
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acfcs  of  ownership.     But  if  the  argument  for  the 
Plaintiff  be  well  founded,  parties  dealing  with  ships 
in  future  must  first  always  have  recourse  to  the 
re^Ster,  which  would  create  great  inconvenience 
to  the  facility  of  such  dealing  by  the  risk  incurred 
on  one  side,  and  by  the  delay  sustained  on  the 
other,  if  the  reputed  owner  should  be  held  not  to  be 
responsible  to  such  claimants.     No  argument  can 
be  applied  to  this  case,  founded  on  the  rule  with 
respect  to  the  ownership  of  chattel  interests  in 
land;  because  they  are  clearly  not  within  the  pur- 
view of  the  statute,  and  for  this  plain  reason,  that 
they  rest  merely  and  wholly  in  title.    The  register 
acts  were  determined  in  the  case  of  Robinson  v. 
McDonnell,  not  to  affect  titles  passing  by  operation 
of  law,  as  to  executors  or  administrators  in  case  of 
death,  or  to  assignees  generally  in  case  of  bank- 
ruptcy. *'  In  these  cases,**  said  Lord  Ellenborougk, 
in  delivering  judgment  in  that  case,  **  a  title  may 
be  transmitted  without  any  of  the  forms  required 
hy  the  statutes ;  and  if  a  title  may  be  transmitted 
without  these  forms  in  the  case  of  bankruptcy 
generally,  we  see  no  reason  why  it  may  not  be  so 
done  in  a  particular  <rase  falling  within  the  scope 
and  object  of  the  statute  of  James.''    Now  a  case 
cannot  be  imagined  which  would  come  more  com- 
pletely within  the  spirit  and  very  language  of  that 
act  than  the  present ;  for  this  deed  contains  a  pro- 
vision  expressed  in  words,  bringing  it  within  the 
precise  evil  meant  to  be  obviated  by  the  statute. 
There  are  several  cases  which  apply  to  such  pos- 
sessions.    In  Et  parte  Matthews  («),  Lord  Hard- 
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Hay 
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(a)  2  Vez.  sen.  272. 


wicke 
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38Se*  apic^^  fays,  '^  A  mortgage  may  be  made  of  a  aii^ 
^^UJ^^^  at  aea^  and  if  a  mortgagee  takes  all  methods  in 
«od  Qtben  his  power  ta  get  the  possession^  such  as  l^iU  of* 
hXt  sale*  3(c*  it  ivill  be  out  of  the  statute  of  Jac.  I. 
as  was  held  in  Brw^n  y.  Heatkcote,  otherwise  no 
security  could  be  made  of  a  ship  at  sea*  But  th^ 
suifering  the  ship  to  come  back  aod  go  on  another 
voyage  made  it  different*"^  In  E:f  parte  B^Uqh  (a) 
it  was  decided,  that  although  if  the  ship  were 
mortgaged  while  at  sea  after  having  been  char-** 
tered  and  begun  her  voyage^  that  would  not  bc^ 
within  the  statute  as  against  the  mortgagee ;  yet 
if  a  new  voyage  had  been  commenced  under  the 
conduct  of  the  mortgagor,  his  possession  would 
then  have  been  within  the  statute.  Although  cer«- 
tainly  in  E^p  parte  YaUop,  the  Lord  Chancellor  di8<- 
missed  the  petition  on  (amongst  other  grounds) 
the  principle  that  the  registry  gave  the  real  and 
apparent  ownership;  yet  he  thought  it  so  doubt- 
ful, that  he  reserved  to  the  petitioners  leave  to 
£le  a  bill :  and»  in  the  case  of  Mcstaer  v.  GH^ 
kspie  {b)y  the  Master  of  the  Rolls  intimated  an 
opinion  that  a  Court  of  Equity  might  compel  a 
transfer  of  a  ship,  although  the  terms  of  the 
registry  acts  had  not  been  complied  with.  But 
the  case  of  Robinsm  v.  McDonnell  (c),  be  urged^ 
was  directly  in  point  on  this  veiy  question,  and 
the  judgment  of  the  Court  there,  as  delivered  by 
Lord  Ellenboroughy  was  quite  conclusive:  so  much 
so  that  as  soon  as  the  case  of  Robinson  v.  M^Don- 
nell  was  cited  in  Hay  v.  Fairbairn,  the  counsel  who 

(a)  3  Bro.  C.  C.  362.       (h)  11  Yes.  028.      (c)  6  M.  &  S.  235. 

was 


mns  to  lave  maintained  the  point  notir  relied  on      tt20. 
I>y  tfae  Pitintiifii  in  Error,  gave  up  the  question*      w^^^ 

IS 

[Dallas,  C/fci^Jji^ice.*— The  Lord  Chancellor^        Ha¥ 
I  understand,  has  since  expressed  his  approbation 
<)f  that  determination  of  the  Court  of  King's  Bench 
ht  a  subsequent  case  connected  with  the  same 
question  upon  the  occasion  of  a  decision  **  pro- 

aouneed 

/«  Jk  Skip  WAaniu  ^^^^^Sh.    ^v. 
la  Oft  Mstter  ^  Eobiksok,  Claricsov  tndl  PaEun, 

2//Ai-.*^4*  Bankrupts,  sa^     24^  fjf  ^  ^  ^^  ^^? 

Is  As  MsUer  ^  SsABPS,  Bsdwqfte  t«  i^ 

Tas  asngDMs  «f  the  mutate   of  tibe  iMiiknipts,  JMmww  Sni&b-TlM 

and  •(]»»,  presentied  this  petitioii  to  the  Lord  Chanoellor,  ^^  ^  ^  ^^ 

|»nji]ig«i  order  foor  delivery  to  then  of  the  exdieiimer  biBs,  nay  faeawiga^ 

the  rawuDt  of  the  proceeds  of  the  sale  of  the  csr|:o  of  tlie  ^^Mytd^ 

efaiplV^srne,  paid  mto  the  hade  hjrthe  persoa  appointed  le  aeB  vanoedy  and 

the  ame,  and  depoated  Ae^  to  the  credit  of  the  aatlett  of  ^^  ^^P^^ 

toe  peHnnn.  credit  «f  lach 

«wrDingty  by 

Thepetilie«:rtaSed  thaia  fbnnerpeAionhad  been  presented^  di^net^M 

which  alleged  that  RMmaim  and  Cou  had  aafligaed  to  /SSIot]M  the^mitself; 

and  CSdl  in  oonaidecation  of  and  to  aecnn  noney  lent  and  ad-  ^J'^I^'IIJ^ 

▼aatoed  an  Ucteaded 
vfialiBg  voy* 
atgef  teouiatAeUSt  %&mt^\xttt  ladcAiStft  time;  and  a  <Mit  <C  fiquitT  wiU  aisiit 
*e  aMignee  'm  ^MMUUog  a  right  Imndcd  oa  sadi  aa  anlgaaaae,  1^  whidi  he  ac- 
^■iMc  caekaa  Interest  la  AecarniaKe  of  the  vetsel  as  is  aot  wkhhi  the  parvtew  «f  tfie 
vei^fab^acts.    Sitdie,  alsa  cvea  n^h^re  due  veaid  may  not  bkve  becii  paiclMued  at  the 


f  nSi  €u^  ^MOk  H  ntft  vepoiiKi,  ^A  he  fbtmil  ta  ha  «rrarisa 
tieitliapaitanenta  halsity  tMltsSMh  abSwtbicoMaaipNmAesat  ex* 
ptMm  ef  Hia  •^jeet  aad  poOesr  ef  tile  taslister  aas>  at  appJkaUe  fa 
e^pteUe  cauUaOSy  ia  aSEectiBg  tUeir  vafidity,  sader  ciicaavtancee  eoa- 
fwctedwllh,  toifimnins  Bapaitaf  liheirariskiid  imrview.  tUs  case 
bdaqs  SatUnStely  4c«Slaected  tntt  the  pt«cedins,  and  betoinf  not  eolyea 
lteca«Bi«saclL  haste  h«(Ba  deelSdl  Mi  tfali  phhit  at  hiw,  bateh'SMnfc  Ih^ 
cfiitf  aba,  hem  cited  ia  «vpait  af  it,  reqmiefM  eacasa  far  bdag 
iatradaoed  ia  this  lAaca. 
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iiounced  by  his  Lordship  in  the  Court  of  Chancery 
in  a  suit  arising  out  of  the  same  bankruptcy.] 

Upon 

Tancedy  several  ships  of  which  they  were  owners,  and  th« 
freight  and  earnings  and  policies  of  insurance  effected  or  to 
be  effected  thereon ;  and  that  amongst  others  they  assigned  to 
them  by  indenture  of  December^  1810,  the  freight,  earnings, 
and  profits  dae  and  payable  on  account  of  the  ship  Warre, 
and  the  benefit  of  all  charter-parties  &c.  for  the  hire  of  the 
said  ship,  and  the  policies  of  insurance  thereon.  It  then 
stated  that  the  ship  was,  at  that  time,  intended  to  proceed  on 
a  voyage  then  projected  by  Robimon  and  Co,  to  the  South 
Seas,  in  May,  1812,  and  the  articles  of  outfit,  including  casks, 
and  whaling  geer  for  the  said  voyage  were  purchased  in  their 
(Robinson  and  Co.'s)  names  at  great  expence  —  that  the 
Vessel  returned  to  London  from  the  whaling  expedition  in 
December,  1813,  with  a  South  Sea  cargo  —that  while  she  was 
on  her  said  voyage,  in  October,  1812,  the  Sharps  became  and 
were  declared  bankrupt;  and  that  in  January,  1813,  Robinson 
and  Co.  were  also  declared  bankrupt — that  on  the  arrival 
of  the  said  ship  in  London,  the  assignees  of  Sharps  took  pos- 
session by  the  messenger  under  their  commission,  as  did  also 
the  petitioners,  and*  they  brought  an  action  of  trover  against 
the  assignees  of  Sharps  for  the  cargo  so  withheld,  which 
was  then  pending. 

The  petition  also  stated,  that  whilst  the  Warre  was  in  the 
Thames,  about  to  proceed  on  the  voyage,  the  Hull  certificate 
of  re-loading  was  delivered  up,  and  a  new  certificate  ob- 
tained in  the  name  of  the  Sharps,  upon  a  bill  of  sale  executed 
some  months  before  for  a  nominal  consideration,  but  that 
possession  was  never  taken  of  her  till  after  her  said  arrival  in 
London  from  said  voyage,  and  that  till  that  time  during  the 
whole  interval,  Robinson  and  Co.,  with  the  privity  and  know-  - 
ledge  of  the  Sharps,  and  their  assignees,  continued  to  act  as 
sole  owners  of  Uie  ships,  and  the  freight  and  earnings,  and 
that  the  said  assignees  of  Sharps  had  brought  an  action  of 
trespass  against  the  petitioners  ••— that  that  petition  had 
therefore  prayed  the  appointment  of  a  person  to  dispose  of 
the  cargo,  the  proceeds  to  be  paid  in  &c.  to  abide  the  cargo 
of  the  actions,  and  to  restrain  the  assignees  of  Sharps  from 
selling,  Sec,  which  was  ordered  accopdingly  7— that  another 
^  •  petition 
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Upon  ali  the  authorities,  it  was  dierefore  con- 
tcoded,  that,  in  a  case  of  this  sort,  ufaere  the 

very 

fetitioB  was  presented  for  the  purpose  of  getting  the  pleadings 
in  the  action  of  trover  amended,  so  as  to  cover  every  qaes-> 
lion  between  the  parlies,  which  was  also  ordered,  and  the 
parties  were  also  ordered  to  admit  certain  facts  on  the  trial; 
(he  petition  then  stated  the  result  of  that  trial,  and  that  on 
aigoaent  of  the  special  case  in  the  King's  Bench  ^,  judgment 
was  given  for  the  PlaintiflTs  as  well  for  the  ship  a^  the  cargo; 
they  therefore  prayed.  Sec 

Leack^  for  the  assignees  of  the  Sharpt^  opposed  the  peti* 
tion,  on  the  ground  that  they  had  a  right,  in  equity,  to  th^ 
proceeds  of  the  voyage  under  the  original  assignment,  al- 
though they  might  have  no  right  to  recover  at  law;  for 
that  they  had  an  equitable  daim  to  the  oil,  &c.  under  the 
original  assignment,  and  that  the  Sharps  were  not  owners,  but 
only  assignees  under  a  deed  to  secure  money  advanced  by 
tliem  on  the  adventure. 

Hart^  Belif  and  Heald  supported  the  petition. 

The  Xorfif  Chancellor  now  intimated  (not  as  final  judgment) 
bis  opinion  on  the  questions  thus  brought  before  him,  address- 
ing himself  to  the  counsel  on  either  side,  to  the  foUowii^ 
effeet  :— 

In  this  case  I  will  now  state  my  present  view  of  the  ques- 
tioni  as  far  as  they  respect  the  ship  Warre^  and  it  may  also 
have  some  bearing  on  the  case  of  the  ship  Clarhson.  Without 
going  into  all  the  particulars  that  are  stated  in  the  petition 
by  tbe  persons  who  claim  now  to  have  the  benefit  of  those 
articles  which  are  represented  by  themselves  as  intended  to 
^tistilqte  them  the  mortgagees  of  the  ship's  further  earnings^ 
policies  of  insurance  &c. — the  question  here  is,  what  interest 
these  intended  mortgagees  had  in  the  ships  and  property. 

A  case  was  made  for  the  opinion  of  the  Court  of  Kintfs 
^«adl,  and  that  case  involved  these  two  questions  —  in  the 
view  at  least  which  the  Court  took  of  the  case.    The  first 
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very  terms  of  the  deed  of  assignment  so  com- 
pletely brought  the  case  within  the  sort  of  frau- 

dulenty 

^estion,  which  wss  disposed  of  in  jadg;nieiit  wu,  secordia^ 
to  the  copy  of  it,  which  I  hare,  wsb,  what  was  the  effect  of 
this  aoisigiiineiit  in  point  of  law,  in  respect  to  the  eamings  of 
the  ship  ?  The  Conrt  on  that  part  of  the  case  were  of  (^pinion, 
that  the  fiitare  earnings  (that  is,  property,  ihe  existence  of 
which  depended  on  fatnre  earnings)  of  the  ship,  4K»dd  not 
pass  at  law» 

With  respect  to  the  other  qnestiony^-a  question  of  rerj 
l^eat  1niportanoe,-^they  gare  their  reasons  at  large,  and 
f Aoie  reofONt,  upon  the  best  opinion  I  can  form,  mem  to  fte 
$aiiiJueionf^  That  question  was,  whether  from  the  circum- 
stance of  the  names  of  the  individuals  not  appearing  on  the 
raster,  according  to  the  prorision  of  the  register  ads,  yet 
as  they  continued,  after  the  transfer,  to  act  as  the  owners  of 
the  ship,  the  principle  of  the  statute  of  Jamei,  as  to  the 
order  and  disposition  of  the  ship,  took  effect;  and  whether 
therefore,  as  to  the  ship,  the  property  did  not  pass  to  tho 
assignees  ? 

When  that  came  ba6k  here,  it  was  contended,  that  though 
the  interest  in  the  ship  did  not  pass  to  the  mortgagees,  yet 
the  eamings  of  the  ship  might  have  passed.  I  take  it  to  be 
settled  now,  whatever  might  have  been  the  meaning  of  the 
Legislature  in  passing  the  Act  of  Parliament  called  LordLwer^ 
pooFs  Act,  that  the  freight  and  earnings  of  an  existing  jroyage 
at  least  wt)uld  pass. 

It  was  suggested  by  Mr.  Leach,  that  although  these  eani<- 
ings  could  not  be  a  subject  of  assignment  at  law,  as  the 
freight  of  the  first  intended  voyage,  if  the  voyage  had  not 
commenced,  or  the  title  to  the  freight  had  not  become  the 
subject  of  an  agreement,  at  least  some  of  the  eamings,  if  not 
all  future  earnings  of  the  ship,  might  l>ecome  the  subject  of 
an  equitable  agreement. 

The  case  of  GUieepie  and  Mestaer  goes  to  the  extent  of 
showing,  that  as  to  tlie  freight  of  an  immediately  intended 
Toyage,  it  did,  in  the  opinion  of  thos^  who  had  to  consider 
that  case^  belong  to  the  person  to  whom  it  was  assigned, 

not  with- 
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dulent,  apparent,  and  unreal  ownershlpi  intended      MM. 
to  be  guarded  against  by  the  provisions  of  the  ^^„ug^pgg 

statute,    •»»  •*'^ 

notwithstanding  the  interest  in  the  ship,  the  snhject  of  the    and  otbcih 

same  assignment  might  not  pass.     And  there  are  one  or  two 

words  in  the  judgment  in  that  case  thrown  in  in  order  to 

safe  the  point,  how  far  that  decision  wonld  or  would  not 

go  to  future  earnings  (a).    That  ship  was  on  a  voyage.    I  did 

not  there  determine  any  thing  as  to  foture  eambgs. 

There  is  also  a  case  in  13  Yesey  (b),  in  which  I  am  re- 
presented in  the  Court  of  King's  Btnch^  to  have  throWn 
out  an  objection,  that  if  the  Defendant  was  to  take  the  earn- 
ings of  the  ship,  and  not  the  ship  itself,    those  earnioga  . 
would  separate  the  ship  from  the  earnings  for  ever,  so  that    ! 
tiiey   could  not  be  re-united.      Now   I  do  not  withdraw    I 
from  that  declaration  so  generally  stated;    for  if  the  ship 
was  not  then  also  the  subject  of  absolute  assignment,   it 
seems  to  be  extremely  difficult  to  maintain  that  the  ship  can' 
be  absolutely  assigned  to  one  man,  and  the  earnings  of  that 
nhip  as  Jong  as  that  ship  should  exist,  should  be  assigned  to 
another.    Bat  it  is  a  very  different  question  when  the  assigti- 
mcnt  is  made  by  way  of  security^for  money  advanced.    When 
the  sbip*s'fuiur¥  frelghf  and  earnings  are  intended  to  be  as- . 
signed  to  A.  for  the  purpose  of  securing  to  him  160/.  or  any   | 
larger  sum,  (the  quantum  of  debt  makes  no  alteration  in  the  |  ) 
application  of  the  principle,)  all  the  freight  of  the  voyage  then  j  \ 
existing,  being  already  assigned,  I  am  not  aware  that  it  has  i 
eyer  been  ruled  in  equity  (and  I  apprehend  that  it  has  not),  \ 
that  the  freight  of  a  voyage  that  was  intended  to  be  made,  | 
although  not  an  existing  voyage,  may  not  be  assigned  in  equity.  *. 
I  should  find  it  extremely  difficult  in  considering  the  question,  \ 
to  say  that  the  freight  of  a  future  voyage  might  not  become   * 
the  subject  of  an  equitable  agreement,  as  well  as  a  first  in-   ; 
tended  non-existing  voyage,  if  the  eflect  of  the  assignment  '   ^ 
were  not  to  separate  the  freight  and  earnings  for  ever  from  j   | 
the  ship  itself,  but  only   to  separate  it  for  the  temporary  >   \ 
pnrpose  of.  securing  a  debt,  and  operating  only  upon  that      \ 
sepauraUon  of  title  till  that  debt  should  be  paid.  ;  ^ 

The  objection  must  be  founded  on  one  of  these  considera- 
tions—either upon  some  general  principle  of  law,  or  upon 

• 

(a)  Medmer  v.  GiUtsfU^  llVes.  6f 9.       (6)  Speidt  v.  Uchmtre^  p.  588. 
VOUVIII.  S  the 


\ 
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1820.       statute,  the  beneficial  objects  of  that  jtist  act 
MoNBHovtB  ^^^^d   ^^  frustrated  by  a  decisicni  that  the  as- 

^  signees 


•adothcn 

Hit 
aadotiien. 


the  policy  of  an  act  of  Parliament  or  the  intention  of  the 
Legislature:  and  supposing  it  to  be  settled-^as  it  is — that  the 
registration  of  a  ship  does  not  prevent  the  effect  of  a  fraudu- 
lent possession  continuing  in  those  who  might  be  owners  if 
the  ship  was  not  required  to  be  registered,  I  do  not  see  how  the 
policy  of  this  act  of  Parliament  can  apply  to  the  future  freight, 
where  the  assignment  is  to  secure  a  debt;  and  wherot  there- 
fore, the  separation  is  only  to  be  temporary, — merely  be- 
cause the  time  is  longer  in  one  case  than  another  in  point 

I  of  separation.    If  I  were  asked  what  the  Earl  of  Liverpool 

'  meant  in  preparing  the  Ship  Registry  Act,  I  should  say  that 
I  had  no  doubt  it  would  have  been  a  great  surprise  upon 
him  to  hear  that  the  freight  could  not  be  separated  from 
the  ship  itself;  for  I  know  that  no  man  could  be  more  sur* 
prised  than  he  was,  when  told  that  the  first  act  did  not  in- 
clude equitable  agreements :  and  the  consequence  was,  that 
the  second  act  was  passed  for  the  purpose  of  ioclodidg  them. 
Now,  if  the  cases  are  rightly  decided,  and  perhaps  there  is  too 
much  authority  in  them  for  me  to  say  they  are  not;  I  mean, 
that  if  the  objection  of  preventing  the  registry  acts  from  ope- 
rating as  it  was  intended  they  should,  with  respect  to  ships, 
would  exclude  the  jurisdiction  of  a  Court  of  Equity  to  relieve 
iu  cases  of  fraud,  undoubtedly  those  acts  will  have  made 
ravages  in  the  administration  of  justice,  which  one  cannot 
look  at  without  alarm,  operating,  as  they  will  operate,  to  pro- 

i  dnce  as  much  injustice  as  any  act  of  Parliament  ever  yet 

I  produced. 

If  future  earnings  may  be  the  subject  of  equitable  agree- 
ment (and  I  am  now  throwing  out  these  considerations  with  a 
view  that  they  may  be  attended  to),  the  next  question  is,  whe- 
ther it  is  possible  to  deny,  which  I  think  it  is  not,  that  if  those 
future  earnings  can,  under  any  circumstances,  be  shewn  to  be 
remaining  in  the  order  and  disposition  of  the  assignor,  as  in 
the  ordinary  case  of  bankruptcy  there  would  be  the  same  ob- 
jection to  the  assignment  of  those  earnings  as  there  would  be 
to  that  of  the  ship.  Now  there  seems  to  me  to  be  a  very  con- 
siderable difficulty  thrown  in  the  way  of  Mr.  ZeacA's  client,  if 
it  is  necessary  for  him  to  maintain  that  as  to  those  articles  of 

oil, 
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signees  were  not    entitled   to    recover  in    this 
action. 

Parke, . 

•0,  blabber,  and  so  on»  tbe  earnings  and  the  freight  of  the 
■hip,  as  thej  were  not  demandable  bat  in  a  Court  of  Eqoitj, 
^ey  therefore  could  not  be  in  the  order  and  disposition  of 
the  bankmpt,  because  they  might  be  in  any  body  else ;  for  if 
it  turned  out  that  every  other  object  of  the  assignment  was 
left  in  the  order  and  disposition  of  the  bankrupt,  that  fact 
would  afford  a  conclusion  in  evidence  that  these  earnings 
also  were  in  the  order  and  disposition  of  the  persons  under 
whom  these  assignees  claim. 

Now,  in  order  to  meet  that  objection,  a  statement  has  been 
laid  before  me  with  a  view  to  enable  me  to  consider  whether 
there  has  not  been  some  sanction  of  the  subject-mattei^  of  this 
assignment  being  suffered  to  remain  in  the  order  and  dis- 
position of  tbe  bankrupt  on  the  part  of  those  who  claim  under 
the  assignment,  which  shews,  that  in  attending  to  what  was  the 
agreement  in  case  certain  events  should  happen,  the  eaminga 
could  not  be  in  the  order  and  disposition  of  the  bankrupt :  and 
indeed  these  affidaTits  do  afford  considerable  evidence  as  to 
fliat  fact     There  are,    on  the  other  hand,   very  weighty 
observations  to  be  made,  and  as  I  have  not  yet  heard  Counsel 
on  the  other  side  upon  these  affidavits,  I  must  hear  them 
before  I  come  to  any  determination. 

Having  stated  my  present  view  of  the  case,  I  will  hear  the 
parties  on  some  future  day. 

I  am  quite  sure  that  none  of  the  cases  alluded  to  decide  this 
question  of  future  earnings  generally.  I  take  it  to  be  clear, 
^at,  if  there  be  an  assignment  made  of  the  earnings  and 
freight  of  an  existing  voyage,  it  is  valid,  and  if  that  be  so  of  a 
voyage  m  esse,  why  not  of  one  in  immediate  posse  ? 


Suppose,  that  previous  to  this  act  of  Lord  Xtoerpoof,  i(. 
made  an  agreement  to  this  effect  with  B. : — whereas  I  intend 
to  buy  a  ship  (not  being  bought  at  that  time),  and  I  intend  to 
send  her  on  a  voyage;  now  I  will  agree  to  secure  your  debt 
of  a  100/.  and  for  that  purpose  I  will  assign  to  you  that 
tUp  and  freight^If  A.  bad  afterwards  bought  a  ship,  and 

s )  nothing 
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Parke  J  in  reply— insisting  dn  the  objection  be- 
fore taken  to  the  finding  of  the  Jury,  who  had 
found  the  possessory  title  in  one,  and  the  docu- 
mentary title  in  the  other,  and  that  it  was  alto- 
gether a  matter  for  the  Jury,  and  to  be  determined 
by  them  conclusively,— submitted,  that  this  was  a 
very  different  case  from  that  of  a  sale  or  mortgage 
between  a  British  subject  and  a  foreigner;  in  which 
case  there  might  be  a  reputed  ownership,  but  here 
there  could  be  no  such  thing ;  because  any  person 
might  ascertain  the  fact  by  the  registry,  and,  in 
this  case,  by  no  other  means  than  by  allowing 
the  vendor  to  keep  in  his  possession  the  certifi* 
cate  of  registry  indorsed  in  his  own  name,  and, 
in  short,  by  risking  a  non-compliance  with  the 
provisions  of  the  Registry  Acts,  could  there  be 
an  apparent  ownership  in  the  assignor ; — the  mere 
possession  alone  would  not  enable  the  assignor 

to 


.  nothing  more  had  passed,  I  should  he  verj  glad  to  know 
whether  it  is  quite  clear,  that  notwithstanding  he  was  not, 
at  the  time  of  the  agreement,  owner  of  the  ship,  he  coidd  not 
enter  into  an  equitable  agreement  about  freight,  that  such 
freight  would  not  pass  in  equity  ?  But  I  am  as  sure  of  this  as  I 
can  be  of  any  thing,  that  the  late  Lord  Liverpool  would  not  have 
permitted  the  Act  to  be  so  worded  as  it  is  now,  if  he  had 
known  it  would  have  been  so  construed  as  to  operate  to  defeat 
such  an  agreement ;  but  he  drew  the  Act  with  the  assistance  of 
another  person,  who,  t  cannot  say,  was  very,  conversant  with 
equity  doctrine.  Perhaps  he  thought  he  could  pen  the  act 
better  with  such  assistance ;  but  I  am  quite  sure  that  he  did 
not  mean  it  should  have  the  effect  of  producing  such  litigation 
as  it  has  done. 

His  Lordship  ultimately  granted  the  prayer  of  the  pe-' 
titioii. 


MONKNOOn 
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to  hold   himself  out  to  the  world  as   the  real      IMO. 
owner;  or  a  mere  letting  of  the  ship  for  three 
years  would   be  also  within  the  statute  a  per-     »wiothert 
mission  by  the  true  owner  to  have  the  possession        Hat 
and  apparent  ownership  of  the  vessel,  quite  as 
much  as  in  the  case  of  a  lease  of  lands,  which 
was  never  thought  to  be  within  the  mischief  in- 
tended to  be  remedied  by  the  statute :  or  at  least 
it  would  be  a  question  for  a  Jury,  to  say,  whether 
it  were  a  bond  Jidt  lease,    or  a  mere  colorable 
permission  to  possess  for  the  purpose  of  giving 
an  apparent  ownership. 

Dallas,  C.  •/.— The  general  question  in  this 
case  is,  whether  the  subject-matter  of  dispute,  the 
ship  Dolphin^  was,  by  the  consent  and  permission 
of  the  true  owner  and  proprietary,  in  the  possession, 
order,  and  disposition  of  the  trader,  at  the  time 
when  he  became  bankrupt,  so  as  to  give  him  the 
reputation  of  being  the  owner  ?  ^ 

Two  objections  have  been  urged  against  the 
claim  of  the  Defendants  in  Error  to  the  proceeds 
arising  from  the  sale  of  this  ship.  One  is  pre** 
liminary, — arising  upon  the  face  of  the  record,— 
that  the  reputed  ownership  should  have  been 
found  by  the  Jury,  whereas  it  is  said,  it  has  not 
only  not  been  fojand,  but  no  sufficient  facts  have 
been  stated  to  have  been  found  by  the  special 
verdict,  from  which  the  Court  can  infer  that  there 
M'as  any  such  reputed  ownership.  The  other,  the 
substantial  objection,  is,  that  the  possession  of  the 
bankrupt  at  the  time  of  the  bankruptcy,  could 

not 
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18«0.       not  constitute  a  reputed  ownership   under,  the 

^y^'^^^^      statute  of  James :    because,   since  the  Registry 

and  other*    Acts,  no  ouc  Can  be  reputed  owner  of  a  ship  but 

HAit        he  who  is  registered  as  such ;   and  therefore  there 

can  be  no  fraudulent  reputed  ownership,  iii  such 

cases,  within  the  scope  of  the  statute. 

With  regard  to  the  effect  of  the  possession 
which  the  bankrupt  had  at  the  time  of  the  bank* 
ruptcy  as  giving  him  the  reputed  ownership,  we 
think  that  the  facts  of  this  case,  as  found,  are  so 
conclusive,  that  it  is  impossible  to  conceive  a 
stronger  case  of  apparent  ownership,  than  that 
which  continued  in  the  bankrupt  up  to  the  time 
of  the  bankruptcy.  Independently  of  any  con- 
siderations arising  from  the  provisions  of  the 
Registry  Acts,  the  property  in  the  ship,  in  this 
case,  would,  without  doubt,  have  passed  to  the 
assignees :  and  they  have  clearly  done  all  they 
could  to  clainr  and  give  effect  to  their  right  by 
their  conduct ;  for  at  the  period  when  thft  com- 
mission of  bankruptcy  was  sued  out,  the  ship  was 
at  sea  on  a  voyage ;  and  in  case  of  a  transfer  of 
a  ship  whilst  on  a  voyage,  it  is  impossible  that 
the  assignee  can  possess  himself  of  the  ship  at 
sea.  All  he  can  do,  is  to  assert  his  title  at  the 
earliesf  possible  period,  and  by  the  most  avail- 
able means,— -by  taking  possession.  This  the 
Defendants  in  Error  did  on  the  ship's  return,  and 
as  soon  as  they  were  empowered  to  do  so  under 
the  commission. 

The  whole  question  is  therefore  reduced  to  this 

single 
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single  point,  whether  the  Registry  Acts  operate  as      leao. 
a  virtual  repeal  of  the  statute  of  James f     It  HoHKRovts 
seems  to  me,  as  it  did  to  the  Judges  below,  that    ""^  J^ 
there  is   this  material    difference    between    the   ^^J^!^^ 
statutes,  the  former  applying  to  rightful  title,  the 
latter  to  possession    with    apparent    ownership. 
The  Registry  Acts  were  made  with  a  view  to 
objects  very  different  from  that  of  the  statute  of 
James,  and  they  besides  relate  only  to  transactions 
between  vendor  and  vendee,  and  to  cases  of  real 
ownership  exclusively.      The  statute  of  James 
was  passed  to  protect  third  persons,  as  tradesmen, 
from  being  injured  by  trusting  to  a  false  credit, 
derived  from  ostensible  or    reputed  ownership. 
A  state  of  reputed  ownership  is,  in  its  very  terms, 
opposed  to  that  of  real  ownership ;    and  therefore 
the  former  cannot  fall  within  the  purview  of  the 
Registry  Acts.     The  vessel  in  the  present  case, 
was,  notwithstanding  the  transfer,  allowed  to  re- 
main in  the  possession,  order,  and  disposition  of 
the  bankrupt,  with  the  consent  of  the  true  owner 
and  proprietary :  and  he  (the  trader)  having  be- 
come thereby  the  reputed  owner,  the  law  operated 
on  that  possession  of  the  bankrupt,   and  con- 
veys the  ship   to  his  assignees.      I  cannot  but 
agree  with  Lord  Ellenboroughy  who  says,  •  that 
^^  these  statutes  (the  Registry  Acts)  do  not  affect 
titles  passing  by  operation  of  law,  as  to  execu«    . 
tors  or  administrators,  in  case  of  death,   or  to 
assignees  generally,  in  case  of  bankruptcy.     In 
these  cases,  a  title  may  be  transmitted  without 

*  In  deliverbg  the  jadgment  of  the  Court  in  the  case  of 
Ao^tiifOJi  ▼.  MacdoniuU,  p.  239. 

any 
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wse.       any  of  the  forms  required  by  the  statutes;  and  if 
a  title  may  be  transmitted  without  any  of  the  forms 


MdMhcA    in  cases  of  bankruptcy  generally,  we  see  no  reason 
Hay       why  it  may  not  be  so  done  in  a  particular  case, 

«iid  others.  £^nj^g  within  the  scope  and  object  of  the  statute 
of  James:'  That  furnishes  the  true  ground  on 
which  these  cases  are  distinguishable  in  point  of 
law  :  and  we  are  not  now  considering  a  case 
between  veindor  and  vendee,  to  which  the  Re- 
gistry Acts  would  clearly  apply, ;  but  a  question 
arising  as  to  the  effect  of  the  statute  of 
JameSj  under  circumstances  creating  a  contest 
between  an  assignee  by  operation  of  law,  and  , 
an  owner  who  has  permitted  the  bankrupt  to 
retain  t;he  vessel  in  his  possession,  ord^r,  and 
disposition. 

As  to  tjie  objection  founded  on  the  terms  of. 
the  verdict,  being  insufficient  and  inconclusive, 
it  will  be  enough  for  us  to  say,  that  sufficient 
facts  are  stated  on  this  record  to  refer  to  the 
Court  the  consideration  of  the  question  of  law, 
whether  the  trader  had  such  an  apparent  owner- 
ship as  comes  within  the  mischief  intended  to  be  . 
remedied  by  the  statute  of  James?  and  it  appears 
to  us,  that  the  conclusion  to  be  drawn  in  point 
of  law  is,  that  the  bankrupt  had  such  a  reputed 
ownership  -^  having  this  ship  in,  his  possession, 
,  order,  and  disposition,  with  the  consent  of  the 
true  owner  and  proprietary.  The  cases  determine 
that  a  reputed  ownership  in  goods  generally,  is 
established  by  the  fact  of  the  bankrupt's  having  the 
possession,  order,  and  disposition  of  them  with  the 

consent 
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consent  of  the  true  owner.    Here  the  bankrupt      loso. 
had  such  order  and  disposition  of  the  ship ;  and  J^^^^^^ 
It  IS  upon  possession  and  disposition,  as  owner,    ud  othwi 
that  reputation  of  ownership  must  necessarily  be       Hav 
founded ;  and  when  we  find  those  criteria  con* 
curring  in  the  same  person,  we  cannot  but  con- 
sider that  the  statute  fixes  the  reputed  ownership, 
and  the    consequences   must    therefore    follow. 
Wf  are   for  these  reasons  clearly   of  opinion, 
that  the  judgment  of  the  Court  of  King*s  Bench 
ought  to  be  affirmed. 

Judgment  affirmed. 


Henderson  and  Another  v.  Benson.  '^l!!^ 


Upon  the  trial  of  this  action  (before  the  Lord  A  bm  of  «x. 
Chief  Baron,   at  the  last  Sittings)    which  was  drawn  by  a 
brought  by  the  holder  upon  a  bill  of  exchange  wu  nn  entin 
accepted,  by  the  Defendant,  the  Jury,  under  his  the^cceptor 
Lordship's  direction,  upon  the  evidence  that  the  !^n  for whMe^ 
bill  was  accepted  in  consideration  of  a  gambling  X^dT** 


ac- 


debt,  found  a  verdict  for  the  Pefendant.  SK %y^ab2* 

Taunton,':Jt^:!Sil 

being  indorsed 
genmlly  by 
bin,  ddivered  over,  before  aeoeptanee,  to  the  person  who  htd  prevailed  on  him  to  draw 
U ;  and  by  that  person  gi?en  to  the  party  for  whose  benefit  it  was  ultimately  accepted* 
It  was  afterwards  accepted  bf  the  drawee^  and  delivered  by  him  to  a  person  to  wbom 
be  (the  acceptor)  had  lost  money  at  play,  and  for  that  «oMuferahaii.— It  then  got  into  the 
band's  of  other  persons  who  were  partners  in  trade,  and  was  by  them  indorsed  and  paid 
oter  to  the  plaintiffs  for  valnable  consideration,  without  notice  t— Held  to  be  within 
the  statute  of  the  9th  of  Anne,  ch.  14.  s.  l.  on  tlie  gronnd  of  tlie  acceptance  beini;  the 
act  which  gives  to  the  bill  its  validity  t»  a  negociable  instrument  and  completes  its 
perfection,— that  the  statute  includes  acceptances  (althongh  the  words  are  ''  giveo, 
granted,  drawn,  or  entered  into**)  of  bills  drawn  without  any  censid^raf iofiy^and  that 
therefore  liie  Plaintifb  could  not  recover  against  the  acceptor. 
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l83oi  Taunton^  IV.  E.  obtained  a  rule  to  shew  cause 

^^^^'^^^"^  why  that  verdict  should  not  be  set  aside>  upon 
asdanotiier  the  ground,  j:hat  the  debt  accruing  on  the  btU  to 
bbvsosi.  the  Plaintiffs,  who  were  bonA  fide  holders  for 
valuable  consideration,  \vas  not  within  the  statute, 
upon  the  evidence  of  the  circumstances  affecting 
if ;  because  it  had  appeared,  that  the  money  lost 
at  play  was  not  the  foundation  of  the  bHl,  and  it 
formed  no  part  of  the  consideration  of  the  draw- 
ing or  making  j  and  he  cited  the  case  of  Parr  v. 
Eliason  and  others  (a\  as  an  authority  thaf^  in 
the  hands  of  an  innocent  holder  for  valuable 
consideration,  without  notice,  a  l^ill  of  exchange 
i^annot  be  avoided  by  the  effect  of  usury  subse- 
quent to  its  original  formation.  Dagnall  v* 
JVigky  (b). 

The  case  proved  on  the  part  of  the  PlaintifTs 
was  (as  appeared  by  the  report),  that  they  ad- 
vanced goo/,  on  the  bill  to  Messrs,  J.  and  B, 
GreaveSf  Merchants,  of  Liverpool^  who  afterwards 
failed.  The  bill  was  drawn  by  a  person  whose 
name  was  Duckworth,  payable  to  his  order,  and 
was  first  endorsed  by  him  generally,  and  after- 
wards by  /.  and  JB.  Greaves.  The  defence  was, 
that .  the  sole  consideration  for  the  acceptance, 
was  a  debt  due  to  a  Mr.  0*Reilly^  for  money  won 
at  cards. 

It  was  proved  by  the  evidence  of  0*Reilfy, 
that  this  was  one  of  several   bills,    amounting' 

(a)  1  East,  92.  (V)  11  East,  43. 

together 
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together  to  6000/.,  which  had  been  accepted  by 
the  Defendant,  at  O'Reillys  request,  in  conse- 
quence of  that  sum  remaining  due  to  him  on  the 
balance  of  an  account  of  money  won  by  him  at 
cards ; — that  he  (the!  witness)  knew  nothing  of 
the  drawer,  nor  had  ever  seen  or  heard  of  him 
before ; — that  the  bills  were  sent  to  witness  by 
one  Madden^  his  brother-in-law,  (a  person  who, 
being  originally  employed  to  raise  money  for 
the  Defendant^  had  prevailed  on  Duckworth^ 
who  was  clerk  to  a  person  of  the  name  of  Brown^ 
so  to  draw  and  indorse  the  bills) ; — that  Madden 
had  just  before  that  time  proposed  to  the 
witness  to  underwrite  for  him  ;— -that .  he^  the 
witness,  neither  owed  Madden  nor  Duckworth 
any  thing  ;-*-that  those  persons  were  both  (as 
he  believed)  entire  strangers  to  the  Defendant ; 
—that  the  witness  took  the  bills  to  the  Defendant 
to  be  accepted  by  him  on  the  card  account,  and 
he  did  accept  them ;— that  witness  deposited  them 
with  Madden^  at  Lloyd's  Coffee-house,  (not  in^ 
dorsed  by  him)  to  get  discounted,  from  whom 
he  could  afterwards  get  no  more  thta  150/.  and 
90/.,  except  various  acceptances,  not  worth  the 
stamps,  all  of  which  he  then  held; — and  that 
BuckwortKs  name  was  on  the  back  of  the  bills 
when  presented  for  payment. 

Jtrvis  and  Comyn  now  shewed  cause,  contend- 
ing that  the  acceptance  of  the  bill,  was,  within 
the  words  of  the  statute,  a  bill  given  in  consider- 
ation of  money  won  at  cards :  and  that  it  had 
beejj  drawn  and  entered  into  on  that  consider- 
ation; for,  they  submitted,  that,  in  this  case,  the 

mere 
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laat.      mere  drawing  of  the  bill  was  nothing ;  the  giving 

HniDBMoii  ^^  ^^^^  ^^^  *^®  acceptance,  without  which  it 
Md  another   would  have  been  incomplete  and  of  no  value 
BifftcHi.     M  a  bill  of  exchange. 

They  also  urged  that,  in  this  case,  the  holder 
being  an  innocent  person  did  not  cure  the 
vice  of  the  acceptance ;  for  the  acceptance  was 
the  completion  of  the  original  concoction  of 
the  bill.  This  bill  was  therefore  bad  in  its 
inception,  having  been  drawn  without  any  con- 
sideration, and  accepted  in  consideration  of  a 
gaming  transaction. 

The  case  of  Parr  v.  Eliason,  they  submitted, 
had  been  since  over-ruled  by  that  of  Lowes  v. 
Mazzaredo  and  others  (a)  ;  and  they  cited 
Hussey  v.  Jacob  (b),  and  Bawyer  v.  Bramp- 
ton (c),  as  authorities  establishing  that  an  inno- 
cent indorsee,  for  valuable  consideration,  cannot 
recover  against  the  acceptor  of  a  bill  of  ex- 
change or  drawer  of  a  promissory  note,  founded 
on  a  consideration  of  money  won  at  play.  They 
also  cited  Lowe  and  others  v.  fValler,  as  de- 
ciding, that  a  bill  of  exchange,  given  upon  an 
usurious  consideration,  is  void  in  the  hands  of  an 
indorsee  for  valuable  consideration,  without  notice 
of  the  usury.  On  the  same  principle,  they  in- 
sisted that  this  acceptance  was  void  in  the  hands 
of  the  Plaintiffs. 

(a)  1  Stark.  N.  P.  R.  385.        Rajm.  89.  and  1  Salk.  344. 

(b)  12  Mod.  07.  S.  C.  1  Ld.  (c)  2  Str.  1155. 

Taunton 


TBIftITT  T£Rir,   1  GEO.   IV,  tS5 

Taunton  and  Jones^  D.  F.^  in  support  of  the       ^^ao. 
rule,  distinguished*  this  from  the  cases  of  Hwsey 
\.  Jacobs  and  Bawyer  v.  Brarnpton^  by  the  circum*    •^ 
stance  of  the  bill  of  exchange  not  baring  been 
ira:wn  or  made  (in  the  language  of  pleading)  in 
consideration  of  a   gambling  debt,   or  for.  any 
consideration  that  appeared ;  and  it  was  not  until 
after  its  inception^  that  it  was  said  to  be  accepted 
upon  such  a  consideration;    and,   besides,    this 
was  an  acceptance  made  after  indorsement  and 
delivery  by  the  payee,  and  not  in  consideration 
of  any  gamiiig  debt  due  to  the  drawer  or  payee, 
—but  if  to  any  one,  to  a  third  person,  in  no  way 
connected  ostensibly  with  the  drawer  and  paye^ 
and  who  had  not  procured  the  bill  to  be  drawn 
or  made.    Then,  after  having  been  accepted  only, 
as  it  is  said,  for  a  gambling  debt,  it  gets  into  the 
Plaintiffs*   hands    for   a  valuable    consideration, 
without  notice,  through  the  medium  of  a  second 
indorsement  by  a  party  not  shewn  to  be  privy 
to  the  vice,,  and  not  having  been  at  any  time  . 
indorsed  by  the  person  for  whose  gaming  debt 
the  bill  was  alleged  to  have  been  accepted.  Under 
such  circumstancesi  they  submitted,  that  it  was 
not  within  the  words  of  the  penal  statute  of  the 
9  Anne^  ch.  14,  sec.  1,  *^  given f  granted,  drawn^ 
9r  entered  into/'  (the  word  accepted  not  being 
introduced  into    the    act)    in  consideration    of 
money  won  by  gaming :  and  that  if  it  wtre  hdd 
to  be  so,  it  would  endanger  commercial   confi- 
dence, as  was  said  by  Lord  Kenpon  in  Parr  v. 
ElioMon.      Under    all   the   circumstances,    they 

contended 
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contended  that  the  instrument  was  not  vicious  ia 
its  inception,  and  that,  whatever  might  have 
been  the  consequence  and  effect  of  the  gaming 
consideration,  as  between  the  acceptor  and 
(yReilly^  or  the  parties  immediately  privy  to 
that  fact,  the  Plaintiffs  were  entitled  to  recover 
against  the  acceptor  as  bon&Jide  holders. 


Richards,  Lord  Chief  iB^iron,— The  question, 
in  this  case,  depends  upon  the  ciwastruction 
which  the  Act  of  Parliament  ought  to  receive. 
There  were  three  parties  colUremed  in  this  trans- 
actioo :  —  Duckworth^  the  drawer,  was  wholly 
unknown  to  Benson j  the  acceptor,  and  to  O'Reilly, 
the  actual  payee,  or  at  least  the  person  to  whom 
the  bill  in  its  perfect  state  w4s  delivered. 
Madden,  who  procured  the  bill  to  be  drawn, 
and  O'Reilly  had,  only  a  short  time  before,  had 
some  conversation  with  each  other  on  the  sub- 
ject of  an  underwriting  transaction.  But  then 
Duckworthf  it  appears,  drew  these  several  bills 
on  Benson^  a  perfect  stranger,  for  the  very 
balance  due  to  O'Reilly.  Duckworth  was  not 
indebted  to  Madden,  but  he  afterwards  delivers 
the  bills,  indorsed  by  himself,  to  Madden,  and 
Madden  gives  them  to  O'Reilly^  who  takes  them 
to  Benson,  and  Benson  accepts  them,  expressly  in 
consideration  of  the  gaming  debt  due  to  O'Reilly. 
Then,  can  any  man  doubt,  under  such  circum- 
stances, but  that  the  bills  were  drawn  for  the 
purpose  and  on  account  of  this  very  gambling 

dcbt^ 
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debt,— ^accepted  by  the  loser  and  delivered  over,  iti20. 

as  they  were,  ia  satisfactioa  of  it,  to  the  winner  ?  ^"-^^^^ 

Independently,  however,  of  that  palpable  pre*  mduotter 


sumption,  I  think  that  the  Act  of  Parliament     bbim«. 
cannot    receive   the    narrow  construction   con« 
tended  for  on  the  part  of  the  Plaintiff,  that  an 
acceptance  is  not  within  it ;  for  the  statute  might 
be  very  easily  evaded  if  it  were  otherwise. 

Grahak,  ^aroit.— The  question  is,  what  was 
this  bill  drawn  for  ?  Duckworth  knew  nothing 
of  Benson ;  nothing  therefore  could  be  due  to 
him  from  the  acceptor ;  and  there  is  no  reason 
^ven  for  the  acceptance  but  on  account  of  the 
gambling  debt  due  to  O'Reilly •  It  was,  I  think, 
concocted  from  the  first  for  that  consideration ; 
but  if  it  were  otherwise,  I  cannot  agree  that  the 
statute  is  to  be  construed  in  so  restrained  a  sense 
as  the  Plaintiffs  would  have  it.  I  allow  tfiat  the 
statute  extends  only  to  bills  drawn ;  but  a  bill  is 
only  in  an  inchoate  state  before  acceptance.  It 
has  no  binding  force  as  a  bill  of  exchange  until 
acceptance ;  for  it  is  not  complete  till  then.  The 
statute  means  bills  in  a  complete  state :  it  is  not 
drawn  for  any  purpose  until  accepted ;  and  when 
once  accepted,  the  act  of  acceptance  has  relation 
to  the  drawing. 

• 

Wood,  Baron. — If  this  had  been  a  new  case, 
it  might  have  received  a  different  construction. 
The  words  of  the  statute  are  extremely  strong : 

they 
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}82a.  they  are,  that  ^^  all  notes,  bills,  bonds,  judgments^ 
""^y^  mort&:a&:es  or  other  securities  or  conveyances  what- 
9111I  anoiiier  soevcr,  givcn,  granted,  drawn,  or  entered  into,  or 
9sii«off.  executed  by  any  person  01  persons  whatsoever, 
where  the  whole  or  any  part  of  the  consideration 
of  such  conveyances  or  securities  shall  be  for  any 
money  (&c.)  won  by  gaming  (&c.),  shall  be 
utterly  void,  frustrate,  and  of  no  effect'*  It  is 
admitted  the  acceptance  was  for  money  won  at 
cards.  Now  I  conceive,  the  statute  applies  to  all 
persons  who  are  parties  to  a  bill  given  on  such 
consideration  whether  drawer  or  drawee.  The 
first  case  in  point,  in  which  the  question  came 
before  the  Court,  whether  a  drawee  could  recover 
against  the  acceptor  of  such  a  bill,  is  Hussey  v. 
Jacob,  in  12  Mod.  *  That  was  on  the  16  Ch.  II. 
ch.  7.  The  Court  in  Bowyer  v.  Brampton  take 
notice  of  that  case,  and  disapprove  the  doctrine 
of  the  case  there  supposed :  and  they  there  held 
the  bill  void  ;  for  otherwise,  say  they,  it  would  be 
a  means  to  evade  the  Act.  In  Hussey  v.  Jacobs 
however,  the  Court  held  that  an  acceptance  was 
within  the  statute.  The  case  of  Lowes  and 
others  v«  Mazzaredo  and  others,  is  the  J^st 
decision  in  point,  and  that  follows  the  other 
pases,  which  had  been  determined  before. 

I  am  therefore  of  opinion  that  this  bill  of 
exchange  is  clearly  within  the  statute. 

*  That  case  certainly  suggests  that  a  bani  fide  in- 
dorsee, for  yaluaUe  consideration  would  not  be  within  Ihe 
utatate. 

Garrow, 
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Garrow,  Baron^  entertained  the   same   opi< 

nion. 


Per  Curiam^ 


Rule  discharged.  • 


*  The  ground  of  the  conflict  in  the  cases  appears  to  ha 
the  policy  of  preserving  the  provisions  of  the  statutes  for  the 
rappression  of  ruinous  gaming  on  the  one  hand,  and  that  of 
protecting  mercantile  convenience  and  accommodation  af- 
forded by  the  prevailing  currency  of  negociable  paper  credit 
on  the  other. 

Hie  drawer  and  acceptor  of  bills  of  exchange  stand  in  all 
respects  severally  in  loco  alterius ;  and  all  objections  (except 
SQch  as  are  merely  personal,  as  infancy  &c.)  which  would 
tvail  the  one,  may  be  taken  by  the  other;  therefore  an  evil 
or  insufficient  consideration  which  would  vitiate  a  bill  as 
against  either,  will  discharge  the  other.  The  drawing  and 
acceptance  are  as  much  the  same  act  as  the  signature  of 
each  of  several  persons  parties  to  a  joint  and  several  pro- 
missory note ;  but  not  so  the  endorsement. 
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6tk  July. 


discovery,  in 
aid  of  an  ac- 
tion ai^ainst 
him  at  law, 
may  have,  on 
motion  at  the 


Ebdkn  and  Another  v.  Prince. 


^^m^^'   MARTIN,  J.  moved,  on  the  part  of  the  Plain- 

tiffs,  that  two  several  commissions  might  be  issued 
in  this  case  for  the  examination  of  witnesses  at 
the  Cape  of  Good  Hope^  to  be  used  on  the  trial 

Sittings  after    of  an  actiou  at  law,  which  had  been  brought  by 

Term,  a  com-  ^         '  o  j 

mission  to  exa-  the  Defendant  in  the  Court  of  King*s  Bench,  to 

mine  his  virit-  ^  ^  ' 

nesses  abroad,  rccovcr  a  sum  of  1477/.  I2s.  5d.  the  balance  of 

where  tlie  i  .   ,  .  ,  • 

cause  in  the      an  account,  which  cause  was  at  issue,  and  notice 

Conrt  of  Law 
is  at  issue,     • 
and  was  enter- 
ed for  trial 
the  Term  be- 
fore the  Term 
immediately 
preceding  the 


of  the  trial  had  been  given.   * 

The  PlaintiiF  had  filed  a  bill  for  a  discovery 

and  an  injunction  in  the  mean  time,    charging 

a  ciTif^'dr  that  the  Defendant  had  received  the  proceeds  of 

a  shipment  of  goods  belonging  to  the  Plaintiffs, 
and  consigned  by  them  to  another  person  for  sale, 
whereby  the  balance  claimed  by  the  Defendant 
was  satisfied  or  greatly  reduced. 

Beames 


fence  has  been 

stated  by  the 

bill,  although 

the  affidavit 

on  which  it  be 

moved  is  in  the 

common  form. 

And  the  delay 

in  staying  of 

the  trial  is  not 

a  sufficient 

ground  of  opposition  to  such  an  application. 

But  the  Conrt,  in  granting  it,  will  order  it  only  on  the  terms  that  the  applicant  pay 
into'  Court  a  very  considerable  part  at  least  of  the  demand  of  the  Plaintiff  at  law,  to 
abide  the  event. 
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Bcames  opposed  the  application,  on  the  ground 
that  the  Plaintiff's  object  was  delay,  and  that  the 
effect  of  it  would  be  to  postpone  the  trial.  Affi- 
davits were  filed  on  the  part  of  the  Defendant/ 
stating  in  substance,  that  the  cause  in  the  Court 
of  Law  was  at  issue  in  Easter  Term  last,  and, 
having  been  entered  for  trial  at  the  adjourned 
Sittings  after  that  Term,  was,  at  the  time  of  the 
motion^  a  re^nonef— that  the  present  bill  was  filed 
in  Trinity  Term ;  that  the  Defendant  had  appear- 
ed, but  had  not  been  able  to  complete  his  answer; 
and  therefore  an  injunction  had  issued  to  restrain 
liim  from  proceedii^g  further  in  the  action  at  law. 
The  Defendant's  affidavit  also  denied  the  receipt 
of  the  produce  of  the  sale  of  any  goods  sold  on 
account  of  the  Plaintiffs ;  and  it  was  also  sworn 
that  the  Defendant  had  opposed  the  summons, 
to  shew  cause  why  the  trial  should  not  be  post- 
poned, and  why  the  Plaintiffs  (the  Defendants  at 
law)  should  not  be  at  liberty  to  examine  their 
witnesses  at  the  Cape  in  the  mean  time  upon 
interrogatories,  on  the  ground  that  the  money 
claimed  ought  to  be  first  paid  into  Court  to  abide 
the  event  of  the  trial,  in  which  case  the  Defend- 
ant would  have  been,  and  was  still  willing  to  join 
the  Plaintiffs  in  commission— and  that  the  Plain- 
tiffs were  in  trade,  and  subject  to  the  bankrupt 
laws. 
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Pbimcs. 


Upon  these  facts  it  was  submitted  that  the 
Plaintiffs  were  not  entitled  to  a  commission  which 
would  delay  the  trial;  for  there  was  nothing  to 

T  2  satisfy 
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1820.      satisfy  the  Court  of  the  merits  of  the  Plaintiffs 
erdbn      ^^^  •  *^^  materiality  of  the  witness,  the  proba- 
nd snother  [^[\[^y  ^f  j^jg  attendance,  and  the  absence  of  all 
P1II9CB.      imputation  of  laches  on  the  part  of  the  Plaintiff; 
and  he  cited  TtdtTs  Practice  (a)  and  the  case  of 
The  King  v.  The  Chevalier  UEon  (i),  to  shew 
that  the  rule,  in  sUch  cases  as  this,  was  as  stated. 

He  also  urged,  that  if  the  Court  should  con- 
sider the  Plaintiffs  entitled  to  the  benefit  of  their 
motion,  it  ought,  according  to  the  practice  and 
the  reasons  on  which  it  was  founded,  to  be 
granted  only  upon  terms  of  paying  the  sum 
.sought  to  be  recovered  into  Court,  to  abide  the 
event,  as  was  required  in  the  case  of  Foderinghatn 
V.  Wilson  (c). 

The  Court  granted  the  motion ;  but  they  or- 
dered it  upon  the  terms  of  payment  by  the  Plain- 
tiff of  1000/.  into  Court 

Ordered. 

(a)  Tidd's  Pr.  816.  (c)  Coopei^t  Ch.  Cjl  222,  !» 

iff)  3  Burr.  1614.  notu. 


The 
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1820. 


» 

The  King  (on  the  Prosecution  of  Grover  and  Sii«r^, 
Pollard)  v.  Giles,  Esq.  late  SheriiF  of  the  s^/w 
Countv  of  Herts. 

!£  question  in  this  case  arose  out  of  the  pro-  in  thu  caae^- 

,  whcK  the  tbe- 

ceedings  upon  an  information  which  had  been  riff  had  iciscd 
filed  by  the  Attorney-General   against  the  De-  of « defendaiit 
fendant,  in  the  nature  of  an  action  for  a  false /«ci4u,taed  oat 
return  to  a  certain  writ  of  extent    That  writ  had  ?^verl?lt ' 
been  delivered  to  the  sheriff  in  the  usual  course^  gabj«ct  crodi- 
and  it  was  alleged  in   the   information  that  he  |2J*  ^2^2*^ 
had  seized  under  it  (as  appeared   by  the  inqui-  J^;  Jji 
sition  taken  thereon)  goods  and  chattels  &c.  of  a  "d^t^'u^ 
much  larger  value  than  the  debt  due  to  the  King ;  J^^*!^* 
and  that  although  he  might  and  ought  to  have  *'*^j^* 
levied   the   said  debt  thereout  he  did  not  &c. :  theieiEure, 

^  ^      and  founded 

Nevertheless  the  Defendant  being  such   sheriff  on  a  commii. 

tion  to  find 

as  aforesaid,    well    knowing    the    premises,   but  debts,  dated, 

1-  ft  !•  t  A  1  «  1      andanlnqui- 

not  rcgardnig  &c.  did  not  &c. ;  but  &c.  at  the  lUion  taken 
return  of  the  said  writ,  falsely  and  deceitfully  umi  wey  » 
returned  to  the  Court,  that  the  said  goods  and  extent,  was 
chattels  were  at  the  time  of  issuing  the  said  writs  rherlff's  hands 
in  his  custody,  under  three  several  writs  oi  Jieri  ?oted:— Uwas 
facias^  for  sums  amounting  in  the  whole  to  57271*9  L^*?d*?hiif 
besides  poundage,  and  other  incidental  expences;  ^^q^^^ 

and  ^^'ons,  that 
the  extent  at- 
tached npon  tlie  goods  so  taken  whibt  remaining  unsold  in  the  sheriff's  hands. 

Wood,  Btiron,  diaaniientej  for  that  as  the  writ  of /m  faeia$  had  been  in  fact  and  in 
isw  executed  by  the  seizure,  the  Crown  process  coming  to  ttie  sheriff  after  he  had  seised, 
1V4S  too  Intc  i  becan^  the  property  w  as  altered  and  divested  ont  of  the  debtor  on  the 
witnre  by  tlie  sheriff,  which  is  the  perfecting  of  the  execution,  tite  subsequent  sale  being 
s  merely  formal  part  of  the  sheriff's  duty. 

Qnert^  in  what  8ta«:e  of  tlie  exerution  the  property  in  the  debtor's  goods  is  dive!>ted 
out  of  the  debtor,  and  transferred  to  the  judgment  creditor  ?  Or  when  an  execution 
Mty  hn  comidered  as  having  been  executed  ? 
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1820.  and  that  the  said  goods  &c.,  so  subject  to  such 
The  Kino     P"^*'  executions,  he  had  seized  into  the  hands  of 

^^^  ^  his  Majesty — whereas  &c.  to  the  damage  of  the 
King  of  JOOO/. — whereupon  the  Attorney-General 
prayed  the  consideration  of  the  Court.  The  she- 
rift"  pleaded  the  general  issue,  and  the  Jury  re- 
turned (substantially)  the  following  facts  as  a  spe- 
cial verdict  upon  the  record. 

They  found,  that  *  before  the  issuing  of  the  writ 
of  extent  against  Foudrinier  and  NiclioUsj  therein- 
after next  mentioned,  viz.  on  the  ^\st  August ^ 
1816,  a  commission  [to  find  debts  due  to  the  King] 
issued  against  G rover  and  Pollard^  bankers,  for 
money  arising  from  the  assessed  taxes,  paid  into 
their  hands  for  the  usie  of  the  King,  no  part 
whereof  had  been  paid  over  by  them  to  his  Ma- 
•  jesty's  use — that  on  an  inquisition  taken  thereon, 
they  were  found  to  be  indebted  to  the  King  in 
1480/.  6^.  9d.  for  &c.  being  the  money  of  the 
King,  arising  from  the  assessed  taxes  and  pro- 
perty tax,  collected  and  received  by  them  as 
bankers,  appointed  by  the  Receiver-General  of  the 
said  Taxes  for  the  said  county  of  Herts,  to  collect 
and  receive  the  said  taxes  of  and  from  the  paro- 
chial collectors  of  the  taxes  aforesaid,  as  the  money 
of  the  King,  for  safe  custody — that  a  writ  of  thQ 
King  of  extent  issued  against  them  {Graver  and 
Pollardy)  directed  to  the.sheriff'  of  Middlesex,  to 
find  debts  due  to  them — and  that  by  inquisition 
taken  thereon,  on  the  same  day,  Foudrinier  and 
Nicholls  were  found  indebted  to  them  in  1363/. 
5s.  Id.  for  monev  lent,  which  debt  the  sheriff'  had 
seized  into  the  King's  hands  accordingly  &c.' 

The 
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The  Jury  then  found  that,  *  on  the  same  day^  a     ^^ 
writ  of  non  omit  t as  capias  ad  satisfaciendum  and 
extent  issued,  directed  to  the  sheriff  of  the  county 
of  Herts,  against  Foudrinier  and  Nicholls,  for  the 
said  last-mentioned  debt,  returnable  the  6th  iVo- 
vember;  and  that  the  said  writ  was  delivered  to 
tbe  Defendant,  then  sheriff  of  the  county  of  Hef*t^ 
ford — that  on  the  ilst  October  it  was  found,  by 
inquisition  taken  under  that  writ,  that  Foudrinier 
and  Nicholls  were  possessed  of  the  goods  and 
chattels  in  the  inventories  thereto  annexed  speci- 
fied, and  .enumerated ;  and  that  the  same  were  in^ 
the  custody  of  the  said  sheriff  at  the  time  of  issuing 
the  said  last-mentioned  writ  of  extent y  under  and 
by  virtue  of  three  several  writs  of  fieri  facias,  (for 
money  due  from  Foudrinier  alone,  and  from  ]Fou- 
drinier  and  iWc//o//^  jointly,  amounting  together 
to  3727/.,  besides  sheriff's  poundage  and  incidental 
expences)  and  also  of  an  extent  tested  9.Qd  July 
then  last,  for  30661.  Is.  9d.f  and  an  extent  in  aid 
ofR.JVeedon,  tested  i7th  July,  for  6501.  :—aU 
v^hich  said  goods   and  chattels,   subject  to  such 
prior  executions  and  extents,  as  far  as  the  same 
Were  available  in  laxv,  in  preference  to  the  said 
extent,  the  Defendant  had  taken  and  seized  into 
the  hands  of  his  Majesty,  as  by  the  said  last-men" 
tioned  writ   of  extent  he  was  commanded,'  ^^  rt- 
ferring  to  the  inquisition. 

Tliey  further  found  *  that  the  said  goods  and 
chattels  so  taken  were  then  of  a  larger  value 
than  the  sum  of  money  directed  to  be  levied  by 
the  suid  writ  of  extent  of  S22d  July,  and  by  the  * 

extent 
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1830*'  extent  in  aid  of  R.  fVeedon-^sxid  they  found 
that  the  Defendant  had  returned  to  the  Court 
at  the  return  of  the  writ  of  extent  of  21st  Ju^ 
gust  [the  facts  of  the  above  finding  in  the  same 
terms]— referring  to  the  writ  of  extent. 

They  then  found,  that  before  the  issuing  of  the 
said  last-mentioned  writ  of  extent,  and  before  the 
day  on  which  the  same  was  tested,  a  writ  of  Jieri 
facias^  tested  the  3d  Jw/y,  56  Geo.  III.  (1816), 
issued  at  the  suit  of  Robert  Gatty^  returnable  on 
Wednesday  next  after  the  Morrow  of  All  Souls^ 
and  which  (duly  indorsed  to  levy  350/. .  besides 
ice.)  was  on  the  Sth  day  of  July  ^  1816,  delivered  to 
the  Defendant,  then  sheriff  of  Herts^  to  be  ex- 
ecuted &c.  and  that  the  Defendant  on  the  same 
day^  and  before  S;c.  seized  and  took  in  execution 
divers  goods  &c.  of  the  said  Foudrinier^  being 
part  of  the  goods  mentioned  in  the  said  inquisitioa 
taken  under  the  last-mentioned  writ  of  extent. 

They  also  found  the  issuing  of  another  writ 
ofjieri  facias,  at  tlie  suit  of  Luder  Hoffman^ 
endorsed  to  levy  376/.  tested  the  7th  July^ 
(in  all  other  respects  as  before,  and  delivered  on 
the  8th),  and.  a  thxxA  fieri  facias  tested  3d  July, 
at  the  suit  of  Frances  Rougemont,  endorsed  to 
levy  3000/.  besides  &c.  delivered  to  the  Defendant 
on  the  21st  of  the  satme  July,  under  which  also 
the  Defendant  seized  &c.  (as  before)  of  suflicient 
value  to  pay  and  satisfy  the  sums  thereon  en- 
dorsed. 

Tliey 
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They  also  found,  that  before  the  issuing  of  the  IWO. 
said  extent  of  Slst^t^^t^^^,  a  certain  other  writ 
of  non  omiitas  capias  ad  satisfaciendum  and  ex- 
tent, tested  i%AJulyy  1816,  issued,  directed  to  the 
sheriff  of  Herts,  reciting  that  Faudrinier  and 
Nicholls  had  been  found  indebted  to  the  King  in 
3066/1  \9s.  for  duties  on  paper  made  by  them, 
commanding  him  to  take  their  bodies,  and  to 
enquire  &c.  and  seize  &;c.  —  and  they  also  found 
the  writ  of  extent  in  aid  of  fVeedon,  tested 
SOth  July^  -—  and  that  the  Sheriff  had  seized  &c. 
under  each,  subject  to  the  said  writs  oi  fieri 
facias  and  the  extent  of  the  27th  July. 

The  Jurors  then  found,  "  that  the  Defendant 

AFTER    THE     HAKING     OF   THE    SAID    RETURN    tO 

the  said  writ  of  extent^  bearing  teste  on  the  9\st 
August^  that  is  to  say,  on  the  3 1st  day  of  March , 
1817,  sold  the  said  goods  and  chattels,  so  spe- 
cified &c.  in  the  said  inquisition  taken  thereon 
far  a  sum  not  sufficient  to  pay  and  satisfy  the 
said  writs  of  fieri  facias  and  writ  of  extent  of 
the  ad  and  Q7th  July,  but  more  than  sufficient 
to  pay  and  satisfy  the  said  writs  of  extent^  and 
that  he  paid  the  proceeds  arising  from  such  sale 
in  part  satisfaction  of  the  same  several  writs  of 
fieri  facias  and  the  writ  of  extent  bearing  teste 
the  9&d  July,  and  that  he  did  not  ?ay  any 

I^ART    IN      SATISFACTION     of  the     Suid  WRIT   OF 

EXTENT  TESTED  ilst  AUGUST,  the  wliolc  having 
^ca  paid  and  applied  by  him  in  part  satisfaction 
of  the  monies  due'  on  the  several  writs  of  fieri 

facias^ 
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faciasy  and  the  writ  of  extent  of  the  22d  July' 
as  aforesaid*." 

But  whether  &c. — leaving  the  question  to  the 
Court  as  to  which  of  the  said  writs  the  said  goods 
&c.  were  subject  to  upon  the  whole  matter 
aforesaid,  and  whether  the  return  to  the  writ  of 
extent  of  21st  August^  was  a  false  return  —  And 
if&c. 


E.T. 
1014  Jiriiy. 


The  case  came  on  this  day  for  argument  on  the 
direct  question  raised  by  the  facts,  whether  the 
extent  at  the  suit  of  the  Crown,  tested  after  the 
subject's  Judgment,  and  after  the  seizure  by  the 
Sheriff  under  the  writs  of  fieri  facias ^  was,  under 
the  circumstances  stated  in  the  special  verdict, 
entitled  to  such  a  preference  as  to  defeat  all  that 
had  been  done  on  the  part  of  the  judgment  cre- 
ditor, by  himself  and  the  Sheriff,  for  the  recovery 
of  the  debt  awarded  by  the  judgment,  under  the 
writs  of  fieri  facias  upon  which,  the  Sheriff  had 
actually  seized  the  Defendant's  goods. 

Tindaly  for  the  Crown,  supported  the  afiimia* 
tive  of  that  question,  and  his  argument  was 
founded,  in  substance,  on  the  follo\^ing  grounds : 

1st.  That  until  sale,  the  general  property  was 
not  divested  out  of  the  debtor  by  the  seizure, 


*  It  does  not  appear  on  the  special  verdict  to  Lave  been 
found  as  a  fact,  that .  the  sheriff  had  returned  a  seizure  ad 
valenttam^  or  that  he  had  made  any  return  to  the  writs  of 
fieri  facioM. 

nor 
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nor  trmsfcred  to  the  judgment  creditor;  for  that       W^- 
the  debtor  had  a  right  to  have  the  goods  restored     YhcKwo 
at  any  time  by  satisfying  the  execution ;  and  that         •• 
until    an  absolute   alteration    of  the   property, 
which  could  only  be  by  sale,  the  Crown  process 
was  not  too  late  —  and  that  until  the  sale,  the 
goods  seized  were  in  the  custody  of  the  law,  the 
Sheriff  having  a  special  property  in  them  while 
the  general  property  was  still  in  the  debtor.     The 
case  on  which  he  mainly  relied  in  support  of  this 
proposition,— which  appears  to   have  been  con- 
sidered a  cardinal  point  in  this  case,  and  will   be 
found    accordingly    to    be    much    laboured    by 
Mr,  Baron  IVood  in  delivering  his  judgment-^ is 
in  2  Equity  Cases  Abridged,  381,  where  the  Lord 
Chancellor  Hardwicke  (speaking   of   the   effect 
of  the  statute  of  frauds,  which  enacts,  that  the 
goods  shall  only  be  bound  from  the  delivery  of 
the  fieri  facias  to  the  Sheriff,  and  not  from   the 
teste),  says,  "  But  neither  before  this  statute  nor 
since,  is  the  property  of  the  goods  altered,  but 
continues  in  the  Defendant  till  tlie  execution  ex- 
ecuted {ay\    Sndly.  That  even  if  the  property 
were  altered  in  cases  between  subject  and  subject, 
it  was  not  as  against  the  Crown,  and  might  be 
taken  by  the  Crown  by  virtue  of  the  priority 
with  which  the  prerogative  process  was  endowed 
at  the  common  Law,  and  which  was  not  given 
by  the  33  Hen.  VIIL    c.  39.  —  that  whatever 
inight  be  the  law  on  the  question  of  special   pro- 
perty,  as    established  by   the  decisions   of   the 

(a)  2  Eq.  Ca.  Abr.  381. 

Courts 


y 


Giuft* 
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1820.        Courts  in  cases  between  the  judgment  creditor 
""•'^^^^'^^      and  the  Sheriff,  or  the  Sheriff  and  a  stranger  or 
r.  the  owner  intermeddling  with  his  possession  after 

seizure,  it  did  not  affect  this  question,  which  was 
wholly  between  the  Crown  and  the  debtor. 
And  even  as  between  the  Crown  and  the  Plain- 
tiff in  the  action  in  which  the  ^eri  facias  was 
sued  out,  he  submitted  that  it  did  not,  ou 
the  authority  of  the  dictum  of  Lord  Mansfield 
in  the  case  of  Cooper  and  another,  Assignee:^ 
of  JofinSf  a  Bankrupt  v.  Chitty  atid  another, 
Hheriffs  of  London  (a),  who  there  says,  (in  cor- 
rection of  a  position  wrongfully  attributed  to 
Lord  Chief  Justice  Holt,  by  Comberbach,  ia 
Letchmere  v.  Thorowgood)^  "  No  inception  of  an 
execution  can  bar  the  Crown:  this  matter  was 
lately  very  fully  discussed  in  ,the  Court  of  Ex^ 
chequer,  in  the  case  of  The  King  v.  Cotton."*  And 
the  same  case  was,  for  that  expression  of  Lord 
'Mansfield,  much  pressed  also,  as  affording  a 
recognition  and  confirmation  of  the  doctrine  in 
that  respect  deducible  from  that  case  in  Lord 
Chief  Baron  Parker's  Reports.  On  that  point 
he  cited  also  The  King  v.  Peck  (b)  and  the 
note  of  the  reporter  in  the  case  of  The  Attorney 
Gefteral  v.  Capell  and  others  (c) :  and  he  con- 
tended, generally,  that  it  was  impossible  to  con- 
sider, after  the  several  decisions  on  this  point, 
wherein  the  question  had  been  raised  and  de- 
cided so  often,  that  the  words  of  the  proviso  in 
the  clause  of  the  statute  (33  Hen.  VIII.  c.  39. 
8.  74.)  were  to  be  expounded  ad  liieram :  more 

(«)  1  Burr  20.  {b)  Bttnb.  9.  (c)  2  Show.  480. 

par- 


SITTINGS   AFTER   TRINITY    TERM,    1  GEO.    IV.  801 

particularly  when  the  dates  of  those  cases  ren-     ^^JJL 
dcred  applicable  the  maxim  of  construction,  con-     ^^  ^^^^ 
tmporanea  expositio  est  fortissima.  Citw. 

Chitiify  for  the  Defendant,  contended,  that  in 
this  case  the  subject's  execution  had  been  so  far 
proceeded  in  at  the  time  when  the  extent  was 
issued  and  tested,  that  the  property  in  the  goods 
had  been  divested  out  of  the  debtor,  and  were, 
when  the  extent  came  to  the  Sheriffs  hands, 
transferred  from  him  to  the  Sheriif,  for  the  use 
of  thePlaintiif;  and  therefore  the  extent  was 
too  late  to  entitle  the  Crown  to  the  preference  of 
execution  acknowledged  by  the  statute,  and  that 
this  was  a  case  on  the  part  of  the  judgment  cre- 
ditor within  the  protection  of  the  proviso. 

Tindat  replied  —  insisting,  that  the  property 
^^  the  goods,  properly  so  called,  was  not  at  any 
/teriod  of  the  execution  of  a  Jieri  facias^  trans- 
ferred to  the  Sheriff,  and  that  it  was  not  ne- 
cessary that  there  should  be  any  property  in  him 
^^  enable  him  to  sell,  as  he  acted  necessarily 
throughout  merely  in  the  character  of  a  trustee 
^^^  all  parties  in  any  way  interested  in  the  dis- 
i^al  of  die  goods. 

CThe  arguments  on  cither  side  (particularly  on 
^'^  part  of  the  Defendant)  have  been  thus  rc- 
^*^<^il  to  mere  propositions,  in  consequence  of  ^ 
^^^  TorciWe  manner  in  which  they  are  illus- 
^rated  in  the  course  of  the  dissentient  judgment 
**  delivered  hereafter,  in  which  a  comprehensive 

view 


302  €AS£S  IN   THE   EXCHEQUEE^ 

1830.      view  is  taken  of  the  material  points  in  the  case, 
TheKiHo    ^^^  '^^  arguments  on  both  sides   are  arranged 
and  opposed  in  systematic  and  lucid  order.] 


V. 
GllAt. 


The  Court  took  time  to  deliberate,  with  the 
usual  intimation. 

Adv.  vult. 

The  Court  now  delivered  judgment : —  and  as 
there  existed  a  difference  of  opinion  their  Lord* 
ships  stated  their  reasons  seriatim. 

G ARROW,  Baron. — Since  I  have  been  a  member 
of  this  Court,  I  have  on  several  occasions  intimat- 
ed a  conformity  of  opinion  on  my  part,  with  the  de- 
cision of  this  Court  given  on  a  former  occasion 
after  the  most  elaborate  discussion,  and  I  still  en- 
tertain the  same  opinion.  If  I  had  now  had  the 
misfortune  not  to  have  any  of  the  Court  con- 
curring in  that  opinion,  it  would  have  been  my 
duty  to  have  gone  at  length  into  the-  argument 
urged  to  the  Court,  and  the  authorities  which 
have  been  submitted,  and  to  have  stated  more  fully 
the  reasons  on  which  my  opinion  is  founded ;  but 
as  I  know  that  one  of  my  learned  Brothers  has 
upon  a  former  occasion  delivered  a  most  elaborate 
judgment,  which  by  his  kindness  and  favour,  I 
have  had  an  opportuivty  some  time  ago  of  seeing, 
and  as  I  know  that  another  member  of  the  Court 
concurs  in  that  opinion,  and  they  will  state  their 
reasons  at  large,  it  would  be  a  waste  of  |he  time 
of  the  Court  for  me  to  go  at  any  length  into  the 
subject. 

This 
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This  information  was  filed  against  the  late  very 
respectable  Slieriff  of  the  county  of  Hertfordj 
complaining  of  his  having  made  a  false  return  to 
a  writ  of  extent,  tested  the  S  1st  of  August^  1816, 
and  the  substance  of  his  return,  which  is  stated 
by  the  information  to  be  false,  is,  that  the  goods 
which  by  the  writ  of  extent  he  was  commanded 
to  take  in  order  to  satisfy  the  King's  debt  were 
already  in  his  hands  under  two  former  writs  of 
extent,  and  certain  writs  oIl  Jieri facias ;  and  the 
question  raised  upon  the  record  is,  whether  they 
were,  being  so  in  the  Sheriff's  hands,  subject  to 
the  Crown's  extent  in  preference  to  the  writs  of 
fieri  facias  issued  by  a  subject.  [Here  his  Lord- 
ship adverted  to  the  circumstances  of  the  case.] 

It  is  perfectly  well  known  that  the  opinion  of 

this  Court  is  not  in  conformity  with  decisions  in 

other  places.  It  will  be  enough  for  me,  having  thus 

shortly  stated  the  case,  to  say  that  I  am  of  opinion 

that  the  goods  were  in  the  hands  of  the  Sheriff 

not  liable  to  the  subject's  writs  oi  Jieri  facias^  in 

preference  to  the  King's  writ  of  extent ;  but  that 

the  Sheriff  was  bound  to  make  satisfaction  as  far 

as  those  goods  went  of  the  King's  writ  of  extent, 

notwithstanding  he  had  previously  seized  the  same 

goods  into  his  hands  under  the  writs  of  Jieri  facias 

^t  the  suit  of  subject  judgment  creditoi-s. 
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1890. 


OABKOWp 


^ooD,  Baron. — ^The  question  for  the  decision  Woo»,  Bmu, 
^f  the  Court  upon  this  special  verdict  is,  whether 
^n  extent  issued  by  the  Crown  is  to  be  considered 
^s  na.^ing  priority  over  an  execution  under  aferi 

facias 
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« 

1820.      facias  on  a  judgment  at  the  suit  df  a  subject, 
!!!r^      under  the  circumstances  found  in  this  case,  which 

The  Kino  .  •       i      i 

•.  are  shortly  these.  The  SherifF  havmg  seized  the 
debtor  s  effects  under  warrants  on  certam  writs  or 
Wood,  BaTim,ji^ri  facias — whilst  he  is  in  possession ;  but  before 
he  has  actually  proceeded  to  a  sale,  the  Crown's 
extent  (tested  and  issued  subsequently  to  the 
delivery  of  the  writs  of  jicri  facias  to  the  SheriflF) 
comes  into  his  hands. 

The  Crown  claims  in  this  case  to  be  entitled 
to  a  priority  in  the  execution  of  its  process 
by  virtue  of  its  prerogative :  the  subject  denies 
that  there  exists  any  such  prerogative, — assert- 
ing, that  after  a  levy  has  been  once  commenced 
by  an  actual  seizure  made,  the  Crown  is  then 
too  late,  and  has  no  longer  any  right  to  seize  the 
same  goods ;  but  that  the  subject's  execution  is 
from  that  time  entitled  to  the  preference. 

Although  I  use  the  terms,  "  the  Crown  "  and 
**  the  prerogative,"  they  must  be  understood  to 
be  used  in  their  legal  sense  ;  for  this  is  a  question 
between  the  public  at  large,  in  respect  of  the 
revenue,  and  an  individual  creditor  in  respect  of 
his  private  claim. 

I  am  of  opinion,  tliat  the  case  of  Uppom  v. 
Sumner  {a)^  which  was  decided  in  the  year  1779, 
conclusively  determined  this  precise  question. — 
The  judgment  of  the  Court  of  Common  Pleas 

(«)  2  BL  Rep.  125t,  and  1294. 

in 


WooVf  Btrtm* 
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in  that  case  was  delivered  after  solemn  argument,  1820. 
and  time  taken  by  them  to  deliberate  on  the 
question  which  had  been  raised  there :  and  they 
determined  by  their  unanimous  judgment-— which 
was  delivered  by  Gould,  Justice,  as  founded  on  the 
opinions  of  De  Grey,  Chief  Justice  (who  was  pre- 
sent), and  of  hiniself,  and  Biackstone^  and  Nares, 
Justices — that,  in  that  case,  the  extent  did  not 
take  place  of  the  execution.  There  the  Sheri^ 
was  in  possession  of  the  goods  which  he  had 
seized  under  the  execution  of  the  subject ;  but 
before  the  sale  or  appraisement,  the  extent  at  the 
suit  of  the  King  (issued  after  the  seizure)  Came 
in. 

The  very  same  question  afterwards  (in  1791) 
came  on  to  be  argued  before  the  .Court  of  King* 9 
Benchy  in  the  case  of  Rorke  v.  Dayrell  (a), 
when  that  Court  recognized  and  acted  upon  the 
determination  of  the  Court  of  Corftman  Pleas 
in  Uppom  v.  Sumner :  and  they  decided,  that, 
inasmuch  as  the  goods  in  that  case  had  been 
seized  under  B^Jieri  facias  at  the  suit  of  a  subject, 
and  before  they  were  sold,  the  extent,  although 
at  the  King's  suit,  and  grounded  on  a  bond  debt^ 
came  in  before  the  sale :  yet  as  it  was  tested  after 
the  delivery  of  the  Jieri  facias  to  the  Sheriff,  and 
a  seizure  made  under  it,  they  could  not  be  taken 
under  the  extent  to  satisfy  the  Crown's  debt. 

'  We  have,  therefore,  already  two  very  solemn 
decisions  of   the  Courts  of    King's  Bench  and 

(a)  4  T.  H.  p.  402. 

vol..  vxir.  u  Common 
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ino.       Common  Pleas,  on  the  precise  point  bow  before 

J^^j^^     US.    Notwithstanding-  those  two  decisions  how- 

e.         ever,  it  appears  that  the  Court  of  Exchequer,  in 

the  case  of  The  King  v.  fFelU  and  Allnutt  (a). 

Wood,  Boro...  -^  ^.j^^  ^^^   jg^^j    afterwards    determined   the 

same  question  upon  the  same  point,  i'n  the  teetii 
of  both  of  those  authorities,  and  decided  directly^ 
the  contrary  way;  holding  that  the  property^ 
under  such  circumstancesy  was  not  bound  as 
against  the  Crown,  either  by  the  delivery  of  the 
writ  to  the  Sheriff,  or  by  the  actual  taking  pos- 
session of  the  goods  in  execution  of  the  fieri 
facids. 

Since  that  last  decision  of  the  Court  of  Ej:-- 
chequer,  it  has  become  a  common  practice  where 
the  subject  has  sued  out  a  fieri  facias  on  a  judg- 
ment recovered  by  him,  and  the  Sheriff  has  taken 
the  ^effects  of  the  debtor  in  execution  under  it, 
for  the  officers  of  the  Crown,  at  the  instance  of 
the  Crown  debtor,  to  get  his  debt  to  the  King 
found  by  inquisition  on  a  commission  pro^formd 
in  the  first  instance  against  himself,  upon  which 
an  extent  issues  against  him  in  due  course;  and 
under  that  extent  debts  due  to  him  from  the 
person  whose  goods  have  been  seized  under  the 
fi^ri  facias,  are  found  by  the  inquisition  taken 
thereon,  upon  the  return  of  which  another  extent 
issues  against  such  person,  and  the  effects  already 
taken  are,  if  not  actually  sold,  seized  again  under 
the  extent,  and  they  are  then  sold  to  satisfy  the 

(a)  16  East,  in  noHi,  p.  278. 

debt 
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debt  due  to'  the  King's  debtor.  That  practice  has  18». 
always  been,  with  reason,  murmured  at  and  ob- 
jected to,  on  the  part  of  the  judgment  creditor : 
and  I  am  glad  that  the  question  has  at  length 
got  into  the  shape  of  a  special  verdict,  so  that  it  ^^^* 
may  be  carried  to  a  higher  Court  by  writ  of 
Error. 

In  the  case  of  Thurston  v.  Mills  (a)y  in  the 
year  1812,  this  question  was  once  more  brought 
before  the  Court  of  King^s  Bench  and  fully 
argued,  when  the  case  of  The  King  v.  Wells  and 
AUnutt  was  cited,  and  brought  under  consider- 
ation. The  Court  were  prepared,  as  I  collect 
from  what  was  said  by  Lord  Ellenborough^  to 
have  given  judgment  on  the  question,  but  it  went 
off  on  another  point ;  because  the  Court  thought 
that,  under  the  circumstanced  of  that  case,  an 
action,  in  the  form  in  which  that  was  brought, 
could  not  be  maintained  against  the  Sheriff,  and 
therefore  no  opinion  was  giv^n  on  this  question. 
I  am  unable  therefore  to  collect  from  the  report 
of  the  judgment  in  that  case,  what  the  opinions 
of  all  the  Judges  upon  that  principal  point  were ; 
but  I  infer  from  what  fell  from  Lord  Ellenbo- 
tough,  in  the  course  of  the  argument,  that  he 
at  least  concurred  with  the  decisions  pronounced 
in  Uppom  v.  Sumner^  and  Rorke  v.  Dayrell. 

With  these  conflicting  decisions  before  me,  I^ 
confess  I  have  had  great  difficulty  in  bringing 

(a)  16  East's  Rep.  267. 

u2  my 
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1820.       ™y  mind  to  a  satisfactory  conclusion  on  the  sub- 

\^\r^     ject ;   but  upon  the  fullest  consideration,  the  best 

*r.  '"^   judgment  I  have  been  able  to  form  upon  this  oc- 

®*""*  casion  is,  that  the  determinations  of  the  Courts 
Wood,  Baron,  of  Common  Pleus  and  King's  Benchf  in  the  cases 
of  Uppom  V.  Sumner  and  Rorke  v.  Dayrell^  were 
right,  and  consequently  that  the  decision  of  the 
Court  of  Esckeyuevj  in  the  case  of  The  King  v. 
ff^ells  and  AUnutt,  was  wrong.  I  consider  myself 
the  mpre  fortified  in  that  opinion  when  I  find  that 
the  then  Chief  Justices  of  the  Common  Fleas  and 
of  t\xeKing*s  Bench^  who  both  entertained  the 
same  opinion,  as  appears  by  the  successive  deter- 
minations of  the  several  Courts  in  which  they 
presided  in  the  cases  of  Uppom  v.  Sumner  and 
Rorke  v.  Dayrell^  had  each  filled  the  office  of  the 
King's  Attorney  General,  and  must  therefore  have 
been  well  acquainted  with  the  King's  preroga- 
tive :  and  one  of  the  other  learned  Judges,  who 
concurred  in  the  earliest  of  those  judgments-^ 
Mr.  Justice  Blackstone^ — was  certainly  as  con- 
versant with  the  principles  of  the  Law  of  England 
as  any  man.  I  also  find  from  the  two  reports, 
that  in  both  those  cases  the  Courts  had  all  the 
authorities  brought  under  their  consideration 
which  were  cited  in  the  Court  of  Exchequer  in 
t)ie  case  of  The  King  v.  JVells  and  AllnutU 

I  will  now  proceed  to  give  the  reasons  on 
which  my  opinion  in  this  case  is  founded;  That 
the  King  has  prerogatives  with  respect  to  the  re- 
covery of  his  debts,  as  in  obtaining  first  execu- 

\  tion. 
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tion,  and  some  other  advantages  beyond  what      1820. 
the  subject  is  allowed,  I  certainly  do  not  mean    ^^  ^^^^ 
to  dispute.    It  is  said  in  Coke  Littleton,  131  c.  (a)      ^^^^ 
''  As  to  the  third  protection  cum  clausuld  volumus, 
the  King  by  his  prerogative  regularly  is  to    be         ', 
preferred  in   payment  of  his  duty  or  debt  by  hisr 
debtor  before  any  subject,,  although  the  King's 
debt  or  duty  be  the  latter ;  and  the  reason  hereof 
is,  for  that  Thesaurus  regis    est  fundamentum 
Mliy  et  Jirmamentum  pads.    And  diereupon  the 
law  gave  the  King  remedy  by  writ  of  protection 
to  protect  his  debtor,  that  he  should  not  be  sued 
or  attached  until  he  paid  the  King's  debt     But 
hereof  grew  some  inconvenience,   for  to  delay 
other  men  of  their  suits,  the  King's  debts  were 
the  more  slowly  paid.    Arid  for  remedy  thereof 
it  is  enacted  by  the  statute  of  25  Edw.  5."  [cap» 
19.]  ^*  that"  [notwithstanding  such  protections] 
**  the  other  creditors   may  have   their    actions 
against  the  King's  debtor,  and  proceed  to  judg- 
ment, but  not  to  execution,  unless  he  will  take 
upon  him  to  pay  the  King's  debt,   and  then  he 
shall  have  execution  against  the  King's  debtor 
for  both  the  two  debts.*" 

There  was  afterwards  a  further  regulation 
made  in  restriction  of  the  King's  prerogative, 
in  respect  of  any  suit  or  process  for  the  re- 
covery of  his  debts,  by  the  statute  of  the  33d 
of  Henry  VIIL  cap.  39.  sec*  74,  passed  in  the 
year. 1541.     By  that  statute  it  is  enacted,  ^  that 

(a)  Of  Villenage,  cap.  11.  sec.  199. 

if 
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18SM).      if  any  suit  be  commenced  or  taken,  or  any  pro- 


TheKiMo    ^^^  ^^  hereafter  awarded  for  the  King  for  the 
••         recovery  of  any  of  the  King's  debts,  that  then  the 
same  suit  and  process  shall  be  preferred  before 

WOOD,  Bar^nu  ^.j^^  ^^j^  ^f  ^^^  p^^^^  ^^   p^^^^^^ .  ^^  ^j^^^   ^^^ 

said  sovereign  lord^  his  heirs  and  successors,  shall 
have  first  execution  against  any  Defendant  or 
Defendants  of  and  for  his  aaid  debts,  before  any 
other  person  or  persons."  Then  follow  these 
very  important  words,  which  certainly  very  con- 
siderably abridge  and  confine  the  previous  part 
of  the  enactment,  and  explain  more  particularly 
the  object  of  the  statute—"  So  always,  that  the 
King's  said  suit  be  taken  and  commenced,  or 
process  awarded  for  the  said  debt  at  the  suit  of 
our  said  sovereign  lord  the  King,  his  heirs  or 
successors,  before  judgment  given  for  the  aaid 
other  person  or  persons,"  This  clause  evidently 
contemplates  the  case  of  two  suits  running  on  at 
tlie  same  time,  — *  one  that  of  the  King,  and 
the  other  that  of  a  subject,  —  against  the  same 
person  for  debt,  where  both  are  striving  ta  get 
first  execution,  and  therefore  it  provides  that 
the  King  shall  have  first  execution,  although 
the  subject's  suit  be  first  commenced,  and  even  if 
he  have  obtained  a  verdict,  but  upon  this  express 
condition,  that  the  King's  suit  be  commenced  or 
process  awarded  for  the  King^s  debt  before  judg- 
ment given  for  the  subject.  A  negative  is  here 
obviously  implied,  that  if  the  King's  suit  or  process 
be  not  commenced  before  the  subject's  judgment, 
he  shall  not  have  the  preference;  but,  on  the 
contrary,    the    subject's    execution    shall    have 

preference 
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preference   if  the  King's  suit    hare  not   been      18M. 

commenced,  or  process  awarded  before  judgment  j^  ^^^ 
giTen,— or  at  all  events,  before  the  subject's  ex*      ^^^ 
ecn^oa  bass  been  executed. 


Woo0i 


The  King  had  formerly,  \indoubtedIy,  in  virtue 
cS  his  prerogative  already  alluded  to,  a  right  of 
granting  writs  of  protection ;  but  I  believe  that  no 
such  writ  had  been  issued  for  very  many  years, 
even  in  the  time  of  Lord  Coke^  and  they  seem  to 
have  been  then  altogether  disused,  because  Lord 
Coke  says,  in  a  subsequent  part  of  the  same  sec- 
tion of  his  Conmientary  on  Littleton  (a),   from 
which  I  have  before  quoted,  and  which  proves 
that  they  had  been  then  long  in  disuse  —  '^  Of 
these  protecticms  I  cannot  say  any  thing  of  my 
own    experience;     for  albeit  Queen  Elizabeth 
maintained  many  wars,  yet  she  granted  few  or 
no  protections ;  and  her  reason  was,  that  he  was 
no  fit  subject  to  be  employed  in  her  service  that 
was  subject  to  other  men's  actions^  lest  she  might 
he  thought  to  delay  justice."    From  this  it  seems, 
that  Ivrits  of  protection  have  been  disused  pro^ 
hably  almost  ever  since  the  time  of  Queen  Eli^ 
zabethf  and  therefore  they  are  of  but  little  ser« 
vice  in  illustrating  the  question  now  before  the 
Court. 

« 

Now  let  us  see  what  that  question  is,  and  under 
what  circumstances  it  comes  before  us:— -The 
subject  in  this  case  had   obtained  a  judgment 


(a)  Of  ViUsnage,.  sec.  199. 


against 
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1820.      against  two  persons,  who  happened  to  be  debtors 
JJ^J^^'     to  two  other  persons  who  were  debtors  to  the 
V.  King;  upon  that  judgment  he  sued  out  execution 

by  writ  of  ^eri  facias,  against  his  debtors,  and 
'   "^'  the  Sheriff  seized  the  debtor's  effects  under  that 
authority.    Then,  and  not .  till  then,  this  course 
of  proceeding  takes  place.      A  commission  issues 
out  of  the  Exchequer^  to  find  and  get  recorded 
a  simple  contract  debt  due  from  these  persons, 
(who  were  therefore  the  King's  debtors)  to  the 
King:    On    an    inquisition   taken    thereon,   the 
King's  debt  is  found  and  recorded  in  this  Court, 
whereupon  a  writ  of  extent  issues  against   the 
Grown-debtors,  to  find  what  debts  are  owing  to 
'    them  :   and  the  Sheriff  is  commanded   to  seize 
those  debts  into  the  King's  hands.    A  debt  is 
then  found  to  be  due  to  the  Crown-debtors  from 
the  two    persons  against  whom  the  Jieri  facias 
had  issued,  and  whose  goods   had  been  already 
seized  .under   it,  and   the  debt  so   found  is  re- 
turned seized  into  the  King's  hands,  and  it  then 
becomes  a  debt  to  the  King.      On  that  return' 
another  extent  issues  to  seize  the  effects  of  the 
debtors  to  the   King's  debtors,  and  the  effects 
already  in  the  Sheriff's  custody  under  the  sub- 
ject's fieri  facias^  are  seized  again    under   that 
extent,  on  the  ground,  that  as  the  goods  remained 
unsold,  the  extent  must  be  preferred :   and  this 
course  of  proceeding  takes  place  in  the  name  of 
the  King's  prerogative,  for  no  other  reason  than 
because  the  Sheriff  has  entered  on  the  subject's 
execution,     and  has    taken    possession    of    the 
debtor's  effects. 

Now 
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Now  it  seems  to  me,  that  to  support .  such  a  itM. 
prerogative  there  ought  in  my  opinion  to  be  much 
stronger  authorities  than  any  that  I  have  been 
able  to  find ; .  one  can  hardly  suppose  that  any 
thing  so  unjust  could  exist  as  a  prerogative,  the  ^^^ 
effect  of  which  is,  that  a  party  shall  have  been 
permitted  to  proceed  to  the  length  of  levying 
his  execution,  by  seizing  his  debtor's  goods,  and 
that  the  proceeding  shall  then  be  instantane* 
ously  frustrated  by  another  creditor,  who  has 
lain  by  till  the  last  moment,  getting  a  simple 
contract  debt  due  from  himself  to  the  King  then 
recorded  under  an  inquisition  (for  till  then  it  is 
no  lien  either  upon  body,  lands,  or  goods),  and 
immediately  thereupon  suing  out  an  extent  in 
the  King's  name,  and  seizing  those  very  goods 
which  had  been  previously  seized  under  the 
fieri  facias. 

These  are  the  two  grounds  on  which  I  form  my 
opinion,  that  this  cannot*  be  a  practice  authorised 
by  law :— First,  that  the  Crown  by  the  common 
law  never  had  a  right  to  take  either  lands  or 
chattels  under  an  extent  or  execution,  when  the 
final  execution  of  the  subject  had  begun  to  be 
effected  by  a  seizure  of  lands  or  goods  before 
the  issuing  of  the  Crown  process,  and  when  the 
Crown  could  have  had  no  lien  antecedent  to  the 
subject's  execution*  Secondly,  that  if  such  a 
right  ever  existed,  it  has  been  controlled  and 
limited  by  the  S$  Henry  V III.  c.  39f  to  cases 
where  the  King's  suit  or  process  has  been  com- 
menced or  issued  before  the  subject's  judgment 
ivas  obtained. 

The 
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The  Court  of  Exchequer^  in  the  case  of  The 
^  King  V.  fVelh  and  AUnuti,  appear  to  have  pro- 
fu  ceeded  upoa  the  principle  that  so  long  as  the 
property  seized  by  the  Sheriff  under  the  ^fieri 
feciM,^  reniains  in  the  ddi^tor  unaltered,  the 
Crpvn  may  take  the  same  goods  under  an  ex- 
tent :  and  they  also  seem  to  have  oonstdered^  that 
the  property  remains  unaltered  till  the  goods 
seiaed  under  the  ^ri  facias  are  actually  soki 
Now  if  such  be  the  principles  on  which  the 
Court  proceeded  in  determining  that  case,  with 
great  deference  to  the  Court,  I  deny  the  truth  of 
that  proposition ;  for  I  conceive  that  the  property 
is  altered  by  the  SherifTs  seizure  under  the^Jieri 
facias^  and  before  an  actual  sale  may  have  taken 
place* 

The  Court  of  Exchequer j  too,  I  perceive,^  in 
support  of  that  proposition,  mainly  relied  on  the 
authoritiea  of  Stringefelkm's  case  (a)y  in  Dyet^s 
BeportSy  and  the  case  of  The  King  v.  Cottmn^  in 
Parker  (b).  It  tJnerefore  becomes  necessary  for 
me  to  consider  those  cases,  and  examine  the 
grounds  on  which  they  were  decided.  As  to  the 
firsts  StringefeUaw  sued  a  writ  of  extendi  facias 
out  of  Chancertfy  to  have  execution  of  a  statute 
staple  against  Bromnesoppe^  dir^ted  to  the  Sheriff 
of  BerkSy  who  made  extent  of  the  bmds  bf 
Brawnesdppej  and  took  bis  goods  aceordinglyy^ 
and  seized  them  into  the  King's  hands,  according^ 
to  the  writ,  but  did  not  niake  livery  ;— ^that  must 

(a)  SMnffefeUow  r.Stowne-       (i)  Park.  112. 
Moppe,  1  Dyer,  67. 

fee 


SITTINGS  AFTER  TRINITY   TBRH,   1  GEO.  IV.  91A 

be  noticed  as  being  a  most  important  fact  in  the      laio. 
case — and  afterwards  a  writ  of  the  King's  pre-    -nJ^^JJ^ 
rogative  issued  out  of  the  Ejrchcfuer^  reciting      ^^* 
the  prerogative  which  the  King  ought  to  have 
to  be  first  served  and  paid  by  his  debtorSi  and     ^^^' 
commanded  the  Sheriff  to  levy  the  debt  to  the 
King,  which  the   said  Brawnesappe  owed  him, 
that  is  to  say,  100/.  of  the  goods  of  the  debtor; 
and  if  he  had  not  suflicient,  then  to  extend  his 
lands ;  and  this  writ  was  delivered  to  the  Sheriff 
after  the  day  of  the  return  of  the  first  writ— 
which  was  Stringtfellow^s  writ  — but  the  firsk 
writ  was  not  returned  at  the  day :  and  the  Sheriff 
returned  tliis  special  matter  upon  the  writ  of  the 
Exchequer^  and  that  he  had  returned  the  writ  in 
the  Chancery  served  as  above :  and  averred  in  his 
return,  that  the  debtor  had  no  goods  or  lands 
to  be  ^tended  besides  the  goods  and  chattels, 
lands,  and  tenements  above  extended,  and  there-- 
fore  as  to  the  further  execution  of  that  writ  he 
had  done  nothing.    And  it  was  holden  in  the 
Exchequer  for  law,  that  the  Sheriff  should  be 
amerced    if  he  would    not   amend    his  return, 
namely,  return  the  extent  into  the  Exchequer, 
for  the  service  of  the  King^s  debt ;  and  Justices 
Udks  and  Bromeley  were  of  the  same  opinion, 
because  the  property  of  the  goods  and  land  was 
not  in  Siringefellow  before  they  were  delivered  to 
him  by  the  writ  of  liberate. 

A  quaere  is  added  to  that  case  by  the  reporter, 
who  says  it  was  against  the  opinion  of  many 
in  the  Temple.     But  even  from  tliat  case  it  is 

clear, 
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1820.       clear,  that  if  the  goods  had  been  delivered  by 

oSTkino     the  writ  of  liberatCf  the  prerogative  writ  would 

GxLBs.      liave  come  too  late.     There  is    then  cited  the 

Woop,  Barm.  ^^^^  of  LincoMs  cosCf  in  the  margin  of   the 

same  book,  with  other  cases  to  the  same  effect. 

For  the  better  understanding  these  cases,  it  is 
necessary  to  explain  what  is  the  ordinary  course 
of  proceeding  on  a  statute  staple.  The  first 
step  taken  is  this. — ^There  is  a  recognizance  taken, 
acknowledging  the  debt ;  that  recognizance  is 
made  by  the  debtor  before  the  Mayor  of  the 
staple.  By  a  subsequent  statute  it  was  provided, 
that  it  might  be  made  before  other  authorities. 
By  his  recognizance  the  debtor  binds  himself,  his 
lands  and  goods^  to  the  payment  of  the  debt  at 
a  certain  time.  If  the  conusee  wants  to  have 
it  executed,  he  gets  it  certified  into  the  Court  of 
Chancer^.  He  thereupon  sues  out  a  writ  of  ex- 
tent directed  to  the  Sheriff,  requiring  him  to 
seize  the  debtor's  lands  and  goods  into  the  King's 
hands  (not  into  the  hands  of  the  conusee).  If  the 
Sheriff  return  that  he  has  seized  into  the  King's 
hands,  and  all  this  has  been  regularly  done,  there 
is  then  an  award  or  judgment  that  the  lands  and 
goods  be  delivered  to  the  conusee  to  hold  till  his 
debt  be  satisfied.  Upon  that  a  writ  of  habeas 
issues.  The  liberate,  therefore,  is  the  execution 
and  not  the  extent:  the  latter  (the  extent) is  only 
'  taking  possession,  not  by  the  conusee,  but  by  the 

King,  and  such  possession  is  only  preparatory  to 
the  award  of  the  liberaie,  which  is  the  execution ; 
for  till  then  no  property  vests  in  the   conusee, 

nor 
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Dor  is  any  thing  divested  out  of  the  conusor :  but      ino. 


die  moment  after  the  liberate  is  executed,  then    ^  ^ 
I  consider  that  any  process  coming  on  behalf  of        «• 
the  Crown  would  be  too  late.    Now  the  principal 
point  of  distinction  is,  that  judgment,  or  award     ^^* 
of  judgment  passes  according  to  the  liberate.  That 
is  clearly  shewn  by  Playne's  case,  which  is  in 
Cro.  Eliz.  (a). 

That  was  a  case  where  a  lessee  for  years  was 
obliged  to  pay  his  rent.  In  debt  upon  it,  he 
pleaded,  that  the  lessor  was  bound  in  a  statute ; 
and  upon  that  an  extendi  facias  was  awarded  to 
seize  the  lands  and  tenements  of  the  lessor  into  ^ 
the  Queen's  hands,  which  was  executed  accord- 
^^S^Yi  ^i^d  upon  that  a  liberate  was  awarded,  and 
mean  [while]  between  the  extendi  facias  returned, 
and  the  liberate  awarded,  the  rent  was  incurred, 
for  which  he  is  chargeable  to  the  Queen,  and  de- 
mands judgment.  Tlie  opinion  of  the  .whole 
Court  was  clear  to  the  contrary ;  for  before  the 
liberate  awarded  nihil  operatur,  for  he  remains 
always  tenant  to  the  lessor,'and  chargeable  to  him 
for  the  rent :  and  the  writ  before  is  but  of  for-m 
when  it  speaks  of  the  seizing  into  the  Queen's 
hands ;  for  it  was  never  seen  that  lands  were  seized 
upon  that  writ  So  that  here  upon  an  extendi  fa^- 
cias,  it  is  clearly  held  that  nothing  was  divested  out 
of  the  cognizor  until  the  liberate.  In  Stringe* 
fellow*s  case,  no  liberate  had  been  granted,  and 
therefore  the  property  remained  in  StringefellaWf 
^d  consequently  would  be  liable  to  the  Crown's 

(a)  Cro.  Eliz.  47. 

execution. 
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!•••.      execution.    The  extendi  facias  does  not  alter  the 
ne  Kwo     property,  for  that  remains  in  the  conusor  until  the 
QtMs.      ^^^  ^^  *^^  award  of  the  liberate^  or  the  execu- 
tion ;  but  after  the  liberate,  for  it  is  that  alone 
mtnhtBmnu  ^jjj^ji    jg    equivalent    to  the  fieri  facias^    the 

Crown's  execution  oomes  too  late. 

Curson*s  case  too^  may  be  cited  here  as  ap« 
plying  to  this  part  of  the  subject.  That  was  a 
case  in  this  Court  also  in  93*  Eliz.  {a),  Cnrsan 
acknowledged  a  statute  to  one  Starkey,  and 
afterwards  he  acknowledged  another  statute 
to  one  Hampden^  who  assigned  the  same  to 
Fitton,  who  assigned  the  same  to  the  Queen.— 
That,  by  the  prerogative,  then  became  the 
legal  debt  of  the  Queen ;  for  by  an  assignment 
even  of  a  cfwse  in  action  to  the  Crown,  the  legal 
right  to  the  chose  in  action  passes  to  the  Crown, 
and  it  from  that  time  becomes  a  debt  to  the 
Crown.— iS'//rrArejr  sued  forth  execution  upon  his 
statute,  and  thereupon  the  land  is  extended  of 
Cmrztm,  and  he  hath  a  liberate  of  it.  It  was 
agreed  by  all  the  Barons,  that  if  Starkey  had 
execution  upon  his  statute  before  the  Queen,  his 
execution  should  stand  against  the  Queen,  and 
the  Queen  should  not  put  him  out.  This  proves 
that  the  prerogative  of  preference  is  determined 
when  the  subject's  final  execution  has  begun,  for 
the  liberate  is,  in  cases  of  statutes,  the  final  ex- 
ecution, and  not  the  extent. 

Those  cases  which  I  have  cited  apply  to  land ; 

(a)  3  Leon.  S39.  and  4  Leon.  10.  S.  C. 

the 
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die  priiietple  is  clear  thereforei  that,  with  re&peet      tSM. 
to  bads,  after  the  subject's  exccutioa  is  once    IT^^ 
began  to  be  executed,  the  Crown's  extent  comes         v. 
too  late»  as  far,  at  least,  as  it  would  affect  the 
lands. 

Now  I  will  cite  a  case  more  particularly  m, 
point,  where  the  same  has  been  held  with 
respect  to  goods.  In  the  case  of  Letchmere  mtd 
others  Y.  Tborowgood  and  amther^  SheriJ^  of 
London  (a),  it  was  determined,  that  when  goods 
have  been  seized  under  a  fieri  facias^  the  Crown's 
extent  comes  too  late,  and  that  is  the  true  ques* 
tion  now  in  judgment  in  the  case  before  ua. 
In  that  case  an  acticm  of  trespass  [trover] 
was  brought  by  tibe  plaintifis  ,a3  assignees  of 
Topladyj  a  bankrupt,  against  Thorowgoody  and 
another,  as  Sheriff  of  London.  On  Not  Guilty 
pleaded,  there  was  a  special  verdict,  and  the 
£icts  appear  to  be  these : --if /ice  J(ip/a4^jr  bad  a 
judgment  against  John  Topiady;  she  issued  a 
feri  facia$  to  the  Sheriffs  of  London^  tested 
the  27th  of  Aprils  and  the  Sheriffs  seized  John 
Toplddy*s  goods  under  it  on  the  £9th  of  ApriL 
After  the  seizure,  and  before  any  sale  or  vendUwni 
exponas^  viz.  on  the  4th  of  May^  an  extent  issued' 
out  of  t^  Exchequer  against  Richard  Holder^ 
who,  wit^  two  others,  had  given  bond  to  the 
King,  and  upon  inquisition  Toplad^  was  found 
indebted  to  Holder  for  wine  sold  and  delivered. 
Then  anodier  extent  issued  fw  recovery  of  this 

(a)  Comberb.  123.     S.  C.  1  Sbow.  12.-3  Mod.  236.  and 
2  Yeatr.  166  &  100,  (there  called  Lechmxi^e  r.  T0pladf). 

debt 
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1820.       debt  against  Toptady^  and  the  Sheriffs  under  this 

TbeKiNo     ^^*®^*  s^l^  ^^  goods  which  had   been  before 

••  seized  under  the  Jieri  facias^  and  paid  the  money 

to  Holder^   the  Crown's  debtor.       It  was  also 

009,  Bom.  found,  that  before  the  sale,  a  commission  of 
bankrupt  issued  against  Toplady  on  the  5th  of 
Mayt  the  act  of  bankruptcy  having  been  com- 
mitted on  the  S8th  of  Aprils  and  under  that  com- 
mission the  Plaintiffs  were  appointed  assignees,  so 
that  the  act  of  bankrupty  was  after  the  teste  of  the 
jfieri  facias^  and  before  the  seizure  under  it,  and 
the  extent  was  subsequent  to  all.  The  question 
was,  whether  the  Sheriffs  were  justified  in  selling 
under  the  extent ;  for  if  they  were,  the  Plaintiffs 
could  have  no  title,  the  sale  being  before  the 
assignment :  and  the  Court  held,  that  the  extent 
came  too  late.  Another  question  was  raised  in 
that  case,  not  affecting  the  point  now  before  us* 
The  Court,  however,  determined  distinctly,  that 
the  Crown's  extent  came  too  late  after  the  Sheriff 
had  seized  the  goods  under  the^eri  facias.  That 
IS  a  Case,  therefore,  directly  in  point,  and  the  au» 
thority  was  very  fully  considered,  and  recognized 
by  the  Court  of  Common  Pleas  in  the  case  of 
.  Uppom  V.  Sumner. 

% 
There  is  also    another  case  of  which  I  have 

made  an  abstract,  as  applying  here,  although  upon 
another  point,  to  shew,  that  when  an  execution 
has  begun  to  be  executed,  the  property  is  di- 
vested out  of  the  Defendants,  or,  at  least,  that 
it  is  divested  so  far  as  to  place  the  goods  in  the 

custody  of  the  law. 

The 
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The  divesting  of  the  property,  which  was  one  IMO. 
of  the  principal  grounds  on  which  the  Court 
proceeded  in  The  King  v.  Wells  and  jillnutt, 
and  is  a  question,  which  it  will  also  be  very 
material  to  consider  here,  is  very  clearly  dis-  wood,b 
posed  of  in  the  case  I  am  about  to  cite.  The 
name  of  that  case  is  Clerk  v.  JVithers  {a).  The 
Court  there  seem  to  have  considered  it  an  estab- 
lished principle,  that  where  an  execution  is  once 
lawfully  begun,  it  shall  be  proceeded  in,  and  I 
do  not  find  any  case  which  furnishes  an  excep- 
tion to  that  rule.  The  same  case  is  reported  also, 
but  much  more  shortly,  in  Lord  Raymond's  Re- 
ports (b).  It  was  in  substance  this.  An  adminis- 
trator had  recovered  a  sum  of  money  upon  judg- 
ment by  default  against  Clerks  in  debt  on  a  bond. 
He  thereupon  sued  out  b,  ^eri  facias j  'dnd  the 
Sheriffs  of  London  seized  goods  to  the  value. 
The  administrator  afterwards  died.  The  Sheriff 
returned  the  seizure  to  the  value,  but  that  they  re- 
main in  his  hzhds  for  want  of  buyers.  The  She- 
riff is  removed,  and  new  Sheriffs  put  in.  Clerk 
sues  scire  facias  against  the  then  Sheriff  who 
had  the  goods,  for  restitution.  The  Sheriff,  it  ap- 
pears, pleaded,  that  he  had  seized  the  goods  under 
the  feri  facias,  and  w^  therefore  compellable 
to  sell  them,  to  which  plea  there  was  a  de- 
murrer. Clerk  therefore  grounded  his  claim  to 
restitution  on  this,  that  the  judgment  obtained 
by  the  administrator  being  by  default,  was   i})en 

at 

(a)  6  Mod.  290.  11  Mod.  36,    and  in  Salk.. 

lb)  Vol.  ii.  p.  1072.  and  also  in    322.  and  Holt,  303.  646. 

VOL.  VIII.  X 
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1B20.      at  an  end,  because  the  administrator  of  the  in- 
The  KiMo    testate  being  dead,  there  was  no  one  who  could 

oiui.      by  proceiss,  compel  the  Sheriff  to  sell :  and  it  was 
Wood  Borvn  *^^^  objected,  that  as  the  statute  of  17  Car.  11. 

cap.  8,  only  applies  to  judgments  by  verdict,  it 
could  not  be  taken  advantage  of  in  that  case, 
where  the  judgment  was  by  default ;  and  there- 
fore Clerk  contended,  that  the  ^eri  facias  fell 
to  the  ground,  and  consequently  that  he  was  en- 
titled to  restitution  of  his  goods.  It  then  be^ 
-came  a  question  as  to  what  was  the  legal  effect  of 
the  levy  under  the  Jieri  facias y'-^^zs  whether  it 
had  divested  the  property  out  of  Clerk^  and 
whether  an  execution  once  begun,  must  not  be 
-proceeded  in.  It  was  argued,  that  the  property 
still  remained  in  Clerk,  notwithstanding  it  had 
been  taken  under  the  execution,  but  not  sold, 
which  is  the  case  here.  The  Court  of  Common 
Pleas,  and  afterwards  the  Court  of  King's  Benchf 
on  error,  after  several  arguments,  determined  both 
points  against  the  Plaintiff ;  for  they  held  that 
Clerk  was  discharged  of  the  debt,  although  no  mo- 
ney was  levied,  because  goods  to  the  value  of  the 
-debt  had  been  seized,  and  that  by  the  seizure  the 
property  was  divested  out  of  Clerk.  Gould ,  Jus- 
tice, says,  in  that  case,  (6  Mod.  298)  •*  So  here,  the 
execution  is  executed  in  the  life-time  of  the  ad- 
ministrator, and  the  sale,  viz.  the  formal  part 
may  be  done  by  virtue  of  the  same  writ.  The 
Sheriff,  by  the  levying  of  goods  by  a  fieri  facias, 
as  he  seizes  the  goods,  gets  a  property  in  them 

.  against  all  persons^  and  may  have  trespass  against 

the 


OlLBS. 


SITTING*   AVTXlt  TRIHITT  TERM,  1  GEO.  IV.  8** 

the  true  owner,  if  he  should  retake  them  [and      IMO. 
3  Croke,  639  is  cited],  and  so  he  may  have  trover,  ^  ,g^  ^^^ 
as  appears  in  the  case  of  JVilbraham  v.  Sncm^ 
where  Kelynge,  C.  J,  held,  that  he  gains  a  general 
property*   but  all  the  rest  say,  it  was  only  a 
ij)ecw/ property,  so  as  to  sell  &c.''    The  report 
adds,    ^  PowySj    J.  accord.       Executions    are 
faroured  in  law.    This  execution  is  so  far  com- 
pleted, that  it  is  a  vesting  of  a  property  in  the 
Sheriff.    The  selling  is  hut  a  formal  part  of  the 
execution,  and  hy  the  seizure  and  writ  he  has 
authority  to  sell ;  and  the  venditioni  exponas  adds 
not  to  his  authority,  but  is  to  spur  him  on  to  sell. 
The  goods  by  the  seizure  are  in  custodid  legis. 
f  owelty   J.  accord.     The  Plaintiff  in  this  scire 
facias  shall  not  have  the  goods  again,  because 

the 


*  The  difference  in  the  different  reports  of  botb  these  cases, 
particiilarlj  Wilbnham  ▼•  Snow,  maj  be  worthy  of  notice 
here,  as  it  bears  upon  the  particidar  point  before  the  Court. 
In  the  report  of  Clerk  v.  Withers,  by  Lord  Raym*  in  this  part, 
he  makes  Gould,  J.  say,  **  And  in  that  book  (1  Lev.  282) 
Kefynffe  holds,  that  ike  property  is  divested  cut  of  the  owner, 
and  Tested  in  the  party  at  whose  suit  the  writ  issued."  In 
Wilbraham  v.  Snow,  (which  is  reported  by  no  less  than  six 
different  reporters,)  as  given  by  Levinz,  toL  i.  p.  282,  Kelynge 
is  represented  as  attering,  after  the  judgment  of  the  Court  had 
been  gi?an,  this  graiis  dictum,  which  is  omitted  in  Saunders 
(vol.  ii.  p.  47) — ''  The  property  is  altered  from  the  owner,  and 
given  to  the  party  at  whose  suit"  The  reporter,  howerer, 
notes,  **  qv€re  of  this.^  Powell,  Justice,  says,  in  Clerk  ▼• 
Wither»  (6  Mod.  283),  "  And  surely  the  property  by  the  exe- 
cution is  out  of  the  Defendant  whose  goods  they  were ;  but 
if  by  any  accident,  the  execution  determine,  he  shall  have  them 
again:  Who  then  has  the  general  property  in  the  interiml  I 
cannot  teU  but  it  may  be  IN  ab£TANCB."  And  he  said,  (adds 
the  reporter)  that  the  return  [seizure  ad  valentiam]  did  not 
nake  him  liable  to  the  debt. 
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1820.       the  execution  was  executed  in  the  former   ad- 

TbeKiNG     nji'^istrator's  life-time,  and  his  death  shall  not 

^  »•         abate  the  writ.     How  it  would  have  been  if  it 

GlLBS. 

had  not  been  executed  in  the  party's  life-time, 
Wood,  Bwrmi.  j  gjj^|j  ^^^  g^y „    *j^^y  therefore  all  consider  the 

execution  executed  by  the  seizure.      "  Execu- 
tion (he  adds)  is  an  entire  thing,  and  therefore 
where  a  Sheriff  levies  goods,  and    while   they 
remain  in  his  hands   for  sale,  a  new  Sheriff  is 
chose,   he  who  begun  the  execution,   shall  go 
on  with  it  and  sell  the  goods,  and  not  deliver 
them  over  to  the  new  Sheriff,  who  is  the  officer  of 
the  Court."     Now  why  is  that  ?  Because  he  had 
the  property.     "  The  reason   is  (says  Mr.  Jus- 
tice Powell)  that  execution  is  one  entire  thing; 
and  therefore  where  it  begun  it  shall  end;  and 
that  is  the  reason  that  a  supersedeas^  after  exe- 
cution   begun,    shall  not  supersede   it   upon    a 
writ  of  error,  because  it  is  an  execution  from 
the  first  levying  of  the  goods,  and  not  like  the 
case  of  an   extendi  facias  [here  he  is  obviously 
referring  to  the  facts  of  this  very  case  of  Stringe- 
fellow']^   because  the   extent  is  only  a  seizure 
into  the  King's  hands,   and  there  must  be  an- 
other award  of  the  Court,  vis.  a  liberate  to  de- 
liver them  over  to  the  Plaintiff."      That  distinc- 
tion plainly  accounts  for  the  decision  in  Stringe- 
fellow's  case,  which  was  founded  upon  the  dif- 
ference between  the  nature  of  the  proceeding  in 
that  case,  and  an  execution  by  fieri  facias. 

Holt  J  Chief  Justice,  likewise  accords  with  the 
other  Judges,  and  he  also  takes  the  same  distinc- 

.  tion 
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tion  between  an  extendi  facias  and  ajieri  facias^       IB'20. 
that  the  property  is  not  divested  by  mere  seizure     ^^  ^^^^ 
under  the  former,  which  only  gives  a  property         •• 
on  the  award  of  the  liberate;  whereas  the  Sheriff 
having  taken  the  goods  under  ^.  fieri  facias\  is  ^®®"^» 
then  to  pay  over  the  money  to  the  Plaintiff  or  bring 
it  into  Court :  and  he  adds,  that  after  seizure,  the 
Defendant  is  actually  discharged,  although  the 
goods  are  not  sold ;  and  no  writ  of  error  or  super-- 
ndeas  between    the  seizure  and  the  sale,  shall    v 
prevent  the  Sheriff  from   selling,  which    he    is 
bound  to  do,  and  may  do  either  with  or  without 
a  venditioni  exponas  ^. 

I  will  now  proceed  to  enquire  how  the  law 
stands  in  respect  of  the  subject's  execution  for 
land  ;  I  mean  with  respect  to  the  elegit.  In  that 
case  also,  if  the  debtor's  land  be  extended  under 
the  writ  of  elegit^  m  other  words,  if  the  writ  be 
executed  before  the  taking  of  an  inquisition  upon 
an  outlawry,  it  gives  a  good  title  against  the 
Crown.  A  case  to  that  effect  is  to  be  found  in 
Shower's  Parliamentary  Cases  (a),  and  it  is  stated 
fully  by  Lord  Chief  Baron  Parker^  in  his  report 

of 

(c)  Show.  Pari.  Cas.  72. 

•  To  the  abore  determinations  may  be  added  the  authority 
of  Chief  Justice  UoU,  in.  the  Banker's  case,  SUte  Tr.  toI.  ii. 
p.  144,  wherein  his  Lordship,  in  illustration  of  a  proposition 
stated  in  argument,  that  the  property  is  altered  by  the  de- 
livery of  the  writs  in  question  in  that  case  to  the  treasurer 
and  chamberlain,  so  as  to  make  those  officers  debtors  to  the 
party  —  says,  "  So  soon  as  a  fieri  faciat  is  delivered  to  the 
Sheriff,  and  upon  it  goods  are  levied  [seized],  the  property  of 
the  goods  is  altered,  and  the  Sheriff  becomes  a  debtor  to  the 
Plaintiff." 
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1820.  of  the  case  of  The  King  v.  Cottim  {a) :   tliat  is 

!^!r^  the  case  of  The  King  v.  Baden.     Baden  had  a 

The  Kino  ^ 

OlLSS. 


*'         judgment  against  Clarke;    Clarke  w^s  outlawed 


at  the  suit  of  another  person^  and  on  inquisition 
'  '  taken  thereon,  the  laud  was  seized  into  the 
King's  hands;  then  Baden  takes  out  on.  elegit, 
and  has  a  moiety  delivered  to  him,  and  pleaded 
as  ter-tenant  to  amove  the  King's  hands;  it  was 
held  certainly  there,  that  the  extent  should  be 
prieferred ;  but  it  is  also  said,  that  if  he  had  not 
been  guilty  of  laches  and  neglect,  but  had  sued 
out  his  elegit,  and  extended  the  lands  before  the 
taking  of  the  inquisition  on  the  outlawry,  he 
would  then  have  had  a  good  title  against  the 
Crown. 

I  apprehend,  therefore,  that  it  is  now  consider- 
ed to  be  clear  law  in  every  case,  that,  whether  it 
be  against  goods  or  lands,  after  an  execution  is 
once  executed  at  the  suit  of  a  subject,  an  extent 
coming  to  the  Sheriff  on  the  part  of  the  Crown 
to  be  executed  against  the  same  property,  comes 
too  late.  It  then  becomes  necessary  to  enquire 
when  and  in  what  stage  of  the  proceeding,  an 
execution  may  be  said  to  be  executed.  I  am  of 
opinion  that  in  consideration  of  law,  if  a  seizure 
have  been  once  made  under  the  subject's  execu- 
tion, inasmuch  as  in  such  case  the  execution 
has  been  begun  to  be  executed,  the  sale  cannot 
legally  be  stopped  by  or  in  consequence  of  any 
subsequent  proceeding.  Even  a  writ  of  error 
.  which  in  its  nature  necessarily  operates  as  a  su^ 

persedeas 

(«)  Page  130. 


} 


SITTINGS   AFT£R   TRINITY   THRU,    1  GEO.   IV.  327 

per^deas  before  execution  executed,  cannot  stay      loso. 
its  completion  when  once  it  has  been  begun  to  be    ^^^^^ 
I  executed :  and  where  the  Sheriff  has  once  seized 

!  the  goodsi  if  a  writ  of  error  be  allowed  before  the 

sale,  the  Sheriff  may  go  on  notwithstanding,  and 
proceed  to  sell  the  goods,  and  perfect  the  execu-* 
tion.  There  is  a  case  to  that  effect  in  Ventris^ 
53  (a),  and  another  in  12  Modern  (b).  Now  let 
us  see  in  what  cases  the  execution  has  been  con- 
sidered as  executed,  arising  upon  questions  of 
construction  and  operation  of  the  bankrupt  laws. 
By  the  21st  James  I.  c.  19.  s,  9i  which  provides  ' 
for  the  division  and  distribution  of  the  bankrupt's 
goods  rateably  amongst  the  creditors,  it  is  enacted, 
that  the  creditors  who  have  security  for  their 
several  debts,  whether  by  judgment,  statute,  re- 
cognizance, specialty,  or  other  security,  or  who 
having  no  security,  or  having  made  attachments  of 
the  goods  and  chattels  of  the  bankrupt,  xvhereof 
there  U  no  execution  or  extent  served  and  ex- 
ecuted, upon  any  of  the  lands,  tenements, 
goods,  chattels,  and  other  estate  of  the  bank- 
rupt shall  not  be  relieved  thereupon  for  more 
than  a  rateable  part  of  their  just  and  due  debts, 
with  the  bankrupt's  other  creditors,  without 
respect  to  such  judgment  &c.  or  other  security. 
Now,  upon  this  statute  it  has  been  determined  ^, 

that 

(a)  WObnUum  y.  Show.  (6)  Anon.  12  Mod.  09. 

•  Audley  v.  HaUey,  I  Cro.  Car.  148.     Et  vide  Philips  v. 
Thompson,  3  Lev.  191.     Cole  r.  Davits  and  another,  assignees  - 
of  Maul,  1  Lord  Raym.  724. 

t  It  is  noticed  m  this  case,  that— upon  the  ohjection  that  the  writ  is  not 
serTed  nor  executed  imtii  delivery  of  tlie  goods  upon  the  liberate^  and 

therefore 


L 
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^^^*       that  when  a  creditor  has  obtained  judgment  and 
sued  out  execution,  and  a  seizure  has  been  made 


under  it,  if  before  sale  an  act  of  bankruptcy  inter- 
woQD,  B^TM.  venes,  the  judgment  creditor  shall  not  be  obliged 

to  come  in  under  the  commission,  but  the  Sheriff 
may  proceed  to  sell  the  goods.     Now  the  words 
of  the  act  being,  "  whereof  there  is  no  execution 
or  extent  served  and  executedy'  it  might  be  ar- 
gued, on  the  principle  which  we  are  now  discus- 
,   sing,  that  the  execution  under  which  the  SheriiF 
has  seized,  but  not  sold,  is  not  an  execution  ex^ 
ecutedy  because  there  has  been  no  sale ;  but  those 
determinations  upon  the  statute  of  James  clearly 
must  have  proceeded  on  the  ground,  that  as  soon 
as  goods  have  been  seized  under  the  Jieri  facias, 
that  is   considered  in  law  as  being  an  execu* 
tion  executed  ;    and    the   sale   is  but  a   formal 
,   part  of  the  execution  of  the  process,    and  has 
therefore  no   further  effect  on  the  goods  in  re- 
spect  of    the   alteration    of    the    property   in 
them. 

I  will  now  consider  this  case  with  reference 
to  the  statute  of  33  Hen.  VIII.  c.  39,  and  sec 
whether  that  statute  has  not  controled  and  limited 
the  royal  prerogative,  by  which  it  k  said,  the 
Crown's  process  was  made  to  prevail  against  thc^ 
subject's  execution,  after  a  seizure  made  under  it. 
If,  indeed,  such  a  prerogative  ever  existed,  there  is 

on 

tberefore  the  commissioners  had  power  of  them-^hey  [die  Court]  aU 
conceived,  that "  the  statute  being  with  an  exception,  where  execntion 
or  extent  is  served  or  executed  ;*'  it  was  to  be  accounted  the  executing 
of  au  extent,  when  the  goods  be  appraised  au4  U»e  writ  returned. 
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on  that  point,  a  case  in  which  it  was  determined       1890. 
expressly  that  the  statute  does  abridge  the  pre- 
rogative, and  control  the  common  law,  and  ne-     *"^  T 

■Aw  WMk 

gatives  the  King's  right.      That  is  the  case  of 
The  Attorney-Gtntral  v-   AndreWy  in   the  Ex-  wood,  b^thl 
cAeguer  (n),  in  the  year  1655.  The  case  was  this : 
Harrison  acknowledged  two  judgments  in  debt 
to  Andrew^  upon  bond,  and  was  bound  to  Fielder 
in  a  bond  dated  before  the  judgments;  Fielder 
assigned  his  debt  to  the  King :  (that  by  the  pre- 
rogative passed  the  legal  right  to  the  King,  and 
gave  him  the  same  remedy  from  the  time  of  the 
assignment,  as  if  the  bond  had  been  originally 
made  to  the  King)  Andrew  takes  out  execution 
by  elegit  upon  his  judgments,   and  extends  a 
moiety  of  the  Defendant's  lands  by  each,  both 
being  of  the  same  date.      Then  process  issues 
out  of  the  Excheqtier,  for  the  debt  assigned  to 
the  King,  and  the  question  was,  whether  or  no 
the  King  should  be  preferred.    It  was  argued  for 
the  Crown,  that  it  was  a  rule  of  law,  th^t  where 
the  King  and  the  subject's  title  concur,  the  King's 
title  shall  be  preferred,  and  many  cases  were  cited 
to  prove  that  general  proposition  which  I  do  not 
deny.     Amongst  those  this  same  Stringefellow^s 
case  was  cited  from  Dyer^  and  was  thus  stated : 
"There  a. writ  of  prerogative  was  allowed  after 
an  extendi  facias  and  goods  thereupon  seized  into 
the  King's  hands."     It  was  also  argued,  that  the 
statute  of  Henry  V 111.  was  an  affirmative  law, 
and  did  not  take  away  the  prerogative  at  common 

law. 

(a)  Hardres,  23. 
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1920.  law.  It  was  insisted,  on  the  other  hand,  by  the 
Defendant's  Counsel  (who  agreed  that  when  the 
King's  title  and  that  of  a  common  person  com- 
menced both  together,  tiie  King's  shall  be  pre* 
'  ferred}  that  if  a  common  person's  title  be  prior 
to  the  King's,  it  is  otherwise.  He  also  urged, 
that  in  their  case  there  was  both  judgment  and 
execution  before  thQ  King's  title.  The  Court 
there  held,  that  the  Defendant  was  entitled  to 
their  judgment.  Mr.  Baron  Parker  observes, 
that  "  the  statute  of  the  33d  of  Henry  VIII. 
abridges  the  prerogative,  and  controls  the  common 
law.  Affirmative  statutes  — he  says  — do  not 
alter  the  common  law,  but  negative  statutes 
do,  and  here  is  a  negative, implied/'  Baron  iVi- 
cholas  according,  says,  **  Before  the  statute  the 
King  was  not  bound,  but  the  statute  has  made 
an  alteration  though  it  sound  in  the  affirmative, 
for  it  enacts  a  new  thing,  and  ita  quod  makes  a 
condition  precedent  and  a  limitation."  The  Chief 
Baron  Steel  also  accordant  says,  "  The  subject^s 
title  is  prior  to  the  King's,  and  is  executed.'* 
Now  I  say,  also,  in  the  case  before  the  Court,  the 
subject's  title  is  prior  to  the  King^s,  and  it  was  ex- 
ecuted, that  is  at  least  in  the  legal  sense  of  the 
term  executed ;  because  the  Sheriff  had  actually 
seized  the  goods  under  the  Jieri  facias,  and  that 
even  before  the  King's  title  accrued ;  for  so  fiir 
from  the  King's  suit  being  commenced  or  process 
awarded  before  the  judgment  obtained  by  the 
subject,  it  was  not  commenced  or  issued  before 
the  goods  were  actually  seized  under  the  ^eri 

facias, 
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facias^  by  wliich  tbe    8ubject*s  title  was  com«       laso. 

pleted  before  the  claim  of  the  Crown  was  com-     ^^ 

meDced.    The  King,  therefore,  had  not  only  no 

lien,  but    no   pretence   for  making  claim  npon 

the  goods  when  tbe  subject^s  execution  had  been  ^^^ 

first  begun  to  be  executed. 

I  will  now  make  a  few  observations  on  the  case 
of  The  King  v.  Cotton^  in  Parker  (a),  because  it 
was  on  that  case,  that  the  judgment  in  The 
King  V.  fFells  and  Allnutt  principally  proceeded* 
It  was  there  certainly  held,  that  an  immediate  ex- 
tent against  the  King^s  debtor,  tested  after  a 
distress  for  rent  and  appraisement,  but  before 
sale,  should  prevail  against  the  distress.  It  might 
be  sufficient  to  say,  when  that  case  is  applied 
in  support  of  the  proposition  that  the  extent 
would  be  entitled  to  the  same  preference,  where 
a  Sheriff  had  seized  the  goods  under  a  fieri 
facias,  that  it  is  a  case  altogether  different; 
for  it  is  to  executions  upon  -  judgments  that 
the  statute  of  Henry  VIIL  applies;  and  that 
that  statute  does  not  extend  to  seizures  on 
distress  for  rent  That  case,  however,  proceeds 
on  this  principle,  as  Lord  Chief  Baron  Parker 
states  it,  that  "  the  distrainor  neither  gains  a  ge- 
neral nor  a  special  property,  nor  even  the  posses* 
sion  in  the  cattle  or  things  distrained*'  {b).  That 
is  what  he  lays  down.  Whether  he  is  right  in  that 
or  not,  is  another  thing;  but  that  is  the  principle 
upon  which  he  proceeds.       He  says  also,  ^^  he 

cannot 

(«)  Parker,  112.  (6)  Parker,  121. 
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1B20.'      cannot  maintain  trover  or  trespass,**    Nbw  these 
W^J^      are  the  express  and  declared  grounds  on  which 


OlLXS. 


Lord  Chief  Baron  Parker  went  in  giving  judg- 
ment in  that  case.     In  the  same  case  further  oa 
woop,  Barun.  ^^  125) he  says,  "And  though  a  Sheriffmay  m,ain- 

tain  trover  or  trespass  for  goods  taken  in  execu- 
tion by  him  against  a  wrong  doer,  because  he 
is  answerable  over  for  the  value  (as  was  held  in 
JVilbraham  v-  Snow^  21  <!§r  22  Charles  II.  re- 
ported in  1  Modern^  30.  2  Saunders^  47,  and 
several  other  books),  (yet,"  he  is  then  pleased  to 
add,  and  I  do  not  desire  to  conceal  any  thing  that 
is  to  be  found  in  books  of  authority  on  this  ques* 
tion>  whether  it  makes  for  or  against  my  argu- 
ment) "  goods  so  taken  in  executicm  and  remain- 
ing unsQld,  are  liable  to  seizure  upon  an  extent*" 
If  that  were  intended  to  be  an  inference  of  the 
Chief  Baron  drawn  from  the  case  which  he  had 
just  before  cited,  it  is  one  which  is  not  warranted 
by  it  There  is  nothing  in  the  case  of  JVilbraham 
V.  Snow  either  so  determined,  or  which  in  my 
judgment  warrants  such  a  conclusion,  but  quite 
the  contrary  in  my  conception  of  it.  In  that  case 
it  was  expressly  det^rmined^  that  the  Plaintiflf  be- 
ing Sheriff,  has  such  a  property  in  the  goods  by 
seizing  them,  as  that  he  may  maintain  an  action 
of  trespass  or  trover  at  his  election.  Now 
whether  the  Sheriff,  by  the  seizure  acquires  a 
general  or  special  property  in  the  goods,  it  makes 
no  difference  as  to  the  present  case;  for  if  they 
are  once  vested  in  him  either  generally  or  spe- 
cially, a  subsequent  extent  for  the  Crown  can- 
not 


Wood, 
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not  divest  him  o£  them :  and  the  King  can  only       1820. 
take  subject  to  the  prior  right  of  the  PlaintiflF,     ^^^^ 
"wbo  sued  out  the  ^eri  facias,  to  have  the  ex-         «^- 
ecution  perfected  for  his  benefit.    A  special  pro- 
perty can  no  more  be  superseded  by  the  King's 
extent  than   a    general  property,    because    the 
former  is  pro  tanto  an  alteration  of  the  property, 
and  pro  tanto  entitled  to  the  same  protection, 
and  on  the  same  principles  as  the  latter.    The 
Chief  Baron  himself  subsequently  in    the   same 
case  of  The  King  v.  Cotton  (a),  lays  down  this  as 
a  principle,  that  if  there  is  an  alteration  of  pro- 
perty in  goods  seized,  they  are  not  liable  to  seizure 
on  an  extent     If  then  we  try  this  case  by  that 
test,  there  seems  to  me  to  be  at  once  an  end  of 
the  question ;  because  it  is  clear,  that  according  to 
the  authorities  which    I  have   before  cited,^  the 
property  is  divested  out  of  the  King's  debtor  by 
the  sdzure  under  the  Jieri  facias.      The  Lord 
Chief  Baron  admits  also*  that  if  goods  are  pledged 
by  the  King's  debtor  for  payment  of  debts,  the 
pledgee  has  a  special  propbrty  in  them,  which 
cannot  be  superseded  by  the  King's  extent. 

We,  ourselves,  have  very  lately  held,  in  the 
case  of  a  factor  setting  up  his  lien  against  the 
claim  of  the  Crown,  that  where  a  factor  has  a 
iien  it  cannot  be  superseded  by  the  King's  ex-* 
teiit(6).  In  the  ordinary  cases  of  bankruptcy,  the 
priaciple  of  property  determines  the  right  aa 
between  the  Crown  and  the  subject.     That  is, 

because 

(a)  Page  128.  (6)  Tke  King  v.  Xee  and  otken, 

ante,  vol.  y'u  p.  d09. 
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1820.       because  the  statutes  of  bankruptcy  do  not  bind 

''^^'^^^      the  Crown,  and  therefoije  the  right  of  the  Crown 

V.         is  not  affected  by  any  relation  to  the  act  of  bank- 

"**'       niptcy,  and  the  extent  takes  precedency,  if  it 

Wood,  Banm.  is  tested  before  the  assignment^  or  even  on  the 

day  of  the  date  of  the  assignment ;  because  as 
they  both  happen  on  the  same  day,  the  Crown, 
by  its  general  prerogative,  shall  have  the  prefer- 
ence, as  was  decided  m  the  case  of  The  King  v. 
Crump  and  Hanbury  {a).  The  same  preference 
is  due  to  the  Crown  in  the  case  of  z,  fieri  facias^ 
and  an  extent  at  the  suit  of  the  Crown,  if  they 
are  both  tested  on  the  same  day,  and  there  un- 
doubtedly the  extent  shall  be  preferred^  because 
the  titles  both  concur  on  the  same  day,  ou  the 
general  principle  that  where  the  Crown's  right, 
and  the  subject's  right  concur,  the  Crown's  right 
shall  be  preferred;  but  after  the  execution  has 
taken  place,  all  preference  ceases,  ujiless  the 
extent  is  tested  or  issued  before  judgment  in  the 
subject's  action,  according  to  the  condition  in- 
corporated in  the  74tb  section  of  the  33d  of 
Henry  VIII.  c.  39- 

With  respect  to  the  case  of  The  King  v.  jyells 
B,nd  AUnutt  {b)y  I  will  take  the  liberty,  with  great 
deference,  to  say  a  word  or  two  on  the  principles 
and  grounds  of  that  decision.  I  observe  by  the  re- 
portof  the  Lord  Chief  Baron's  judgment,  in  iGEoMt^ 
that  he  relies  much  on  Stringefeiiow*^  case,  cited 

amongst 

(a)  Easter  Term,  20  Car.  II.    Cotton,  Parker,  126. 
JMl.  80.  oiUd  in  The  King  r.       (6)  16  Ea&t,  am,  in  natis. 
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amongst  otlieni  in  The  Attorney-Gtneral  t.  An^       ism. 
A'tw.    He  says  that  StringefeUotp's  case  vrzs  the 
case  of  an  execution,  but  I  consider  that  to  be 
dearly  a  mistake,  for  in  all  the  cases  where  it  is 
mentionedy    it    is  contradistinguished  from  the 
case  of  an  execution :  it  is  only  a  previous  and 
preparatory  proceeding  tMPapds  obtaining  a  judg- 
ment or  award  of  liberate  (which  is  the  judg- 
ment) as  the  liberate  itself  is  the  execution.   It  is 
much  more  like  a  proceeding  hy  scire  facias  upon 
a  judgment,  in  which  case  the  subsequent  judgment 
is  but  an  award  of  execution.    In  my  opinion  the 
case  ofStringefellow  was,  for  that  reason,  clearly  a  • 
case  in  which  the  King's  extent,  coming  in  as  it 
did  in  that  stage  of  the  proceedings,  before  the 
awani  or  judgment,  was  entitled  to  a  preference 
under  the  statute  of  33  Hen:  VIII. ;  because  it 
came,  in  that  case,  directly  within  the  terms  of 
that  statute,  for  the  King*s  prerogative  process 
was  sued  out  before  the  judgment.  Judgment  had 
not  in  fact,  been  given  in  Stringefellow* s  casCy  for 
there  never  was  an  award  of  liberate^  which  is 
the  only  judgment  that  can  be  given  in  such 
cases.    The  King's  process,  therefore,  was  in  that 
case  literally  sued  out  before  the  judgment  was 
given  by  the  award  of  the  liberate. 

In  the  case  of  The  King  v.  tVells  and  Allnutt^ 
also^  I  find  that  the  Lord  Chief  Baron  says,  that 
an  execution  executed  by  the  subject,  alters  the 
property,  and  there  is  then  nothing  left  upon 
which  the  Crown's  execution  can  attach.  I  have 
already,  I  think»  clearly  shewn,  by  authorities, 

that 
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that  the  execution  is  executed,  and  is  al^^ays  so 
considered  after  a  seizure  has  been  made.  It  is 
so  considered  also,  and  has  been  so  determined 
where  there  has  been  a  liberate  on  an  extent  on  a 
statute  staple.  It  is  the  same  thing  where  a  Plain- 
tiff has  been  put  in  possession  under  an  elegit. 
So  also,  where  a  bankruptcy  occurs  after  a  Sheriff 
has  seized  under  an  execution  on  B.^eri  facias :  and 
there  is  not,  I  believe,  anyone  single  case  or  autlio- 
rity  to  be  found  ^prior  to  the  case  of  The  King  v. 
fFells  Q,nd  A llnuttf  where  that  which  is  now  claimed 
as  the  prerogative  of  the  Crown,  has  been  deter- 
mined or  recognized  to  be  well  founded ;  and  yet 
the  case  must  have  been  one  of  constant  recur- 
rence from  the  earliest  period.  I  do  not,  however, 
mean  to  omit  to  notice  the  note  of  the  reporter 
to  the  case  of  The  Attorney-General  v.  Capell^ 
in  Shower's  Reports  {a).  It  is  there  certainly 
said,  that  ''  extents  have  been  held  good  that 
have  been  made  upon  goods  actually  levied  by 
virtue  of  a  fieri  facias,  and  in  the  Sheriff  ^s  cus- 
tody ^  the  extent  coming  before  a  bill  of  sale  made 
so  as  the  property  was  not  altered"^  (b).  I  can 
only  observe  upon  that,  that  I  do  not  find  any 
thing  in  the  case  of  The  Attorney-General  v. 
Capell  warranting  that,  or  any  thing  in  any  way 
calling  for  the  observation  ;  and  that  it  is  there- 
fore a  mere  gratis  dictum  of  the  reporter  of  that 
case.  The  case,  itself,  was  upon  a  bankruptcy, 
in  which  the  Court  held,  that  if  the  extent  comes 

before 

(a)  2  Show.  481.  v.  Croii  and  Buckingham, 

(6)  Vide  note  to  SmaUcamh       1  Lord  Rajm.  262. 
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before  the    assignment,    it   shall    and  must   be       10M. 
preferred.    There  was  no  argument  used,  founded     .j|^  j^^^ 
on  the  nature  or  effect  of  a^eri  facias  ;  nor  was       q^^ 
any  tl)ing  said  about  the  consequence  or  possible  ^^^^  ^^^ 
eiFect  of  goods  having  been  seized  under  it :  nor 
does   it  appear  from  the  note  so  added  to  that 
case,  under  what  circumstances  the  extents  it 
speaks  of  were  issued,  or  at  what  tinje  they  were 
tested,  and  he  cites  no  authorities.     They  may 
have    been    extents  which  were    properly  held 
good,  for  they  may  have  been  issued  before  judg- 
ment had  been  recovered  by  the  subjtect,  or  ex- 
ecution sued  out,  and  therefore  within  the  pro- 
tection of  the  statute  of  Hen.  VIII. ;  or  they  may, 
at  least,  have  been  tested   prior  to   the  seizure 
under  the ^eri  facias.   Lord  Chief  Baron  Corny ns, 
in  his  Digest,  (vol.  ii.  p.  538  (a),)  speaking  of 
this  statute,  says,  "  By  the  stat.  33  Hen.  VIII. 
c.  39.  suit  or  process  for  the  King's  debt  shall 
be  preferred  before  other  persons,  so  always  that 
the  King's  suit  be  commenced,  or  process  awarded 
before  judgment  for  the  said  other  persons.    And 
therefore  if  execution  be  upon  a  judgment  against 
the  King's   debtor,  and  before  a  venditioni  ex^ 
ponas^' — which  must  be  after  seizure, — "  an  ex- 
tent comes  at  the  King's  suit,  those  goods  cannot 
be  taken  upon  the  extent."  He  then  refers  to  the 
cases  of  Letchmere  v.  Thorowgood{b)^  and  The 
Attorney 'General  v.  Andrew^  in  Hardres.     The 
King  V.  Dickenson^  in  I^rd  Chief  Baron  Parker'^ 

Reports, 

(a)  Tit  Dett.  [G.  8.]  pi.  7, 8.        109.    1  Sh.  12.  and  Comb. 
(&)3Mod.2d6.    iS.  C.  2Ventr.    123. 
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1820.  Reports  (c),  is  also  cited  by  Mr.  Justice  Gouldf 
as  supporting  the  same  opinion.  There  it  was 
held,  that  a  precedent  judgment  obtained  by  a 
bond  creditor  shall  be  preferred  to  the  King  by 
iTooD,  Batim.  the  Statute  33  Hen.  VIII.  c.  39,  but  a  subse- 
quent judgment  shall  not.  The  case  was  this.  A 
debtor  to  the  King  had  caused  a  simple  contract 
debt  due  to  him  to  be  seized  into  the  King's 
hands.  A  scire  facias  issued  thereupon  against 
the  executor,  who  pleaded  a  prior  judgment  re- 
covered against  his  testator,  and  two  judg- 
ments obtained  by  bond  creditors  before  the 
return  of  the  scire  facias ^  and  after  the  death 
of  the  testator.  Upon  demurrer  by  the  Attor- 
ney-General it  was  held,  that  the  first  judg- 
ment should  have  preference,  but  not  the  sub- 
sequent judgments.  Surely  this  note  of  Shower^s, 
standing  alone,  and  opposed  as  it  is  by  these 
cases,  cannot  be  deemed  a  sufficient  authority 
to  establish  a  practice  so  oppressive  and  unjust 
to  the  subject  in  its  operation,  as  that  after  the 
SixhjecVs  ^eri  facias  have  been  carried  into  ex- 
ecution by  the  Sheriff  having  taken  actual  pos- 
session of  the  debtor's  goods  under  it,  a  debtor 
to  the  Crown  shall  then  be  allowed  to  transfer  a 
debt  (due  to  himself  from  a  third  person,  the 
debtor  of  the  plaintiff  in  the  jfi^ri  facias)  to  the 
Crown  by  meau^  of  an  inquisition  and  extent, 
and  thereby  to  give  the  Crown,  or  I  should  rather 
say  himself  as  the  Crown's  debtor,  a  preference 
which  shall  supersede  the  subject's  prior  execution 
already  begun  to  be  executed  against  that  third 
person,    and    leave    him    without    any   remedy 

whatever, 

(a)  Page  2C2.     . 
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whatever,  after  he  has  been  at  the  expence  of      iBao. 
suing  out  a  Jicri  facias  on  his  judgment,  aind  of    ^^  ^^^ 
executing  it.    After  the  most  diligent  research,       qJ^j,. 
I  am  not  able  to  find  that  there  ever  existed,  by 
the  common  law,  any  such  prerogative  as   that  w«^»»^'«»^ 
after  the  subject's  execution  had  begun  to  be 
executed,  that  is,  where  the  Defendant's  goods 
had  been  seized  under  zjieri  facias  by  the  Sheriff,  ' 

those  very   goods  could    be    taken    under    the 
King's    extent    tested  after  the  seizure,  where 
the  Crown  had  no  prior  lien  on  the  goods,  which 
it  certainly  had  not  in  this  case  when  the  Crown 
officers   thought  it  expedient  to  obtain  this  pre- 
rogative   process    for  the  Crown  debtor.      The 
Crown's  execution  only  binds  goods    from  the 
time  when  it  is  awarded,  and  this  extent  could 
only  bind  the  goods  from  the  teste.     There  is 
therefore  no  pretence  for  saying  that  the  Crown 
had  any  prior  right  to  a  lien  in  this  case,  for 
every  thing  that  has  been  done  on  the  part  of 
the  Crown  towards  the  recovery  of  thfe  Crown's 
debtor's  debt,  was    all   subsequent  to   the    time 
when  the  Sheriff  had  seized,  and  was  in  actual 
possession  of  these  goods  under  the  fieri  facias. 
In  the  case  of  The  King  y.  Wells  andJllnutt, 
the  Crown  (though  the  Court  of  Excheqtier  did 
not  determine  the  case  on  that  point)  had  a  prior 
lien,  because  the  goods  were  stock  and  utensils 
in  trade  of  a  maltster,  which  by  statute  are  made 
liable  to  the  King's  debts,  into  whosoever  hands 
they  shall  come.     I  only  mention  this  to  shew 
that  there  was  another  ground  which  might  have 
been  put,  but  I  admit  that  the  Court  did  not 
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proceed  on'that  ground.  Upon  the  whole,  under 
all  the  circumstances  of  this  case,  I  am  of  opi- 
nion, that,  independently  of  the  statute  of  the 
33d  of  Hen.  VIII.  this  extent  came  too  late, 
when  the  subject's  execution  had  been  begun 
to  be  executed  by  the  Sheriff's  seizure.  But  upon 
that  statute  (and  I  take  this  case  to  be  clearly 
within  it,  as  the  Crown's  extent  was  not  issued 
or  tested  before  the  subject's  judgment)  I  am  of 
opinion  with  the  Court  of  Common  Pleas  in  Up- 
pom  W.Sumner  J  and  the  Comt  oi  King^s  Benck^ 
in  Rorke  v.  Dayrelly  that  the  execution  should 
be  preferried  to  the  extent,  and  that  the  Court 
of  Exchequer  J  in  deciding  contrary  to  those  au« 
thorities  in  The  King  v.  Wells  and  Allnutt^  were 
wrong.  Consequently,  I  think,  that  in  this  case, 
our  judgment  should  be  given  for  the  De- 
fendant. 


ORARAMy 

Baron. 


Graham,  ^aroit.  ^- Although  the  case  of 
Uppom  V.  Sumner  was  decided  so  long  ago  as 
1779,  and  this  same  question  has,  on  very  many 
occasions  since,  been  brought  before  this  Court 
upon  the  authority  of  th%t  decision,  the  dis- 
cussion has  always  been  attended  with  the  same 
result — an  uniform  determination  the  other  way ; 
yet,  notwithstanding,  the  Court,  has  upon  all 
such  occasions,  afforded  every  means  in  their 
power  of  facilitating  further  enquiry,  and  even 
recommended  a  review  of  their  opinions,  no 
step  has  ever  yet  been  taken  for  the  purpose  of 
carrying  the  question  higher,  that  their  judgment 
may  be  corrected,  ana  the  point  finally  settled. 

But 
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Bat  altHougb,  in  recent  instancesi  particularly  in       ^®^* 
the  case  of  the  Jttorney-General  v.  Fori*  the 
law  as  laid  down  in  The  King  y.  Wells  zndAllnutt 
has  been  considered  as  settled  Iaw»  I  shall,  after 
the    very   learned    argument  embodied  in    the      Bamu  * 
judgment  which  we  have  heard  on  the  present 
occasion,  only  advert  to  the  dates  when   those 
cases  took  place.     I  cannot,  however,  but  feel, 
that  the  case  which  is  now  under  consideration 
involves  a  question  in  the  highest  degree  deserv- 
ing of  the  most  serious  attention  ;   and  it  be- 
comes me,  in  offering  the  reasons  that  occur  to 
me,  in  support  of  the  judgment  which  I  originally 
formed  upon  this  question,  not  to  advance  them 
witli   too   great  confidence,    but    on    the    con- 
trary  with  considerable    diffidence;   for  I  have 
a  most  earnest  and  sincere  desire,  whatever  may 
be    my  own    opinion    on    the  subject,    that   it 
should  undergo  the  strictest  revision  on  a  dis- 
cussion elsewRere.     If,  upon  that  occasion,  the 
opinion  that  I  have  formed,  and  for  which  I  shall 
now  proceed  to  state  my  reasons,  shall  appear  to 
a  higher  authority  not  to  be  well  founded,  I  shall 
most  readily  accede  to  any  alteration  which   it 
may  become  necessary  to  make  in  it.      That  that 
opinion,   however,    has,   during  the  long  period 
to  which  I  have  alluded,   been  received  as  set- 
tled law  in  this  Court,  I  shall  now  attempt  to 
^hew,  although  in  a  very  imperfect  manner,  I  fear, 
f^^  X  have  not  had  the  fullest  time  on  the  present 
^^casion  to  devote  to  the  due  consideration  of 
^'s    important  case.     I  would  not  wish  to  be 

understood 

*  A  oote  of  that  case  will  be  found  po9i,  p.  304. 
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understood,  in  stating  the  reasons  which  I  am 
now  aboilt  to  give  (or  rather  the  authorities  of 
the  cases  upon  which  those  reasons  are  founded) 
as  speaking  without  the  greatest  deference    to 
what  has  fallen  from  my  learned  Brother.      In 
that  case  of  the  Attorney  ^General    v.  Fort  ta 
which  I  have  adverted,  this  same  point  was  un- 
questionably   fully  considered,    on  a  review  of 
the  whole  question  now  again  brought  before  the 
Court,  and  with  an  attentive  consideration  of  all 
the  cases  which  the  books   furnish  in  any  way 
bearing  on  the  merits.     The  decision  to  which,  in 
that  case,  the  Court  came,  I  have  reason  to  be- 
lieve, will  be  considered  as  pronounced  by  very 
high  authority.      To  say  nothing  of  myself,—^ 
the   Court  was  then  composed    of  Lord    Chief 
Baron  Macdonald,  and  a  Judge  of  much  revered 
authority  who  is  now  no  more,  Mr.  Baron  Thom^ 
soTiy    and,   I  believe,  the  present  Chancellor  of 
Ireland.     But  as  it  is  in  some  measure  necessary, 
in  support  of  the  view  which  my  Brother  Garrow 
has  taken  of  the  present  question,  and  in  defence 
of  the  authonty  of  the  Court,  against  the  grave 
and  Wicighty  objections  which  my  Brother  JVood 
has  supported  with  his  countenance,  I  therefore 
hope  to   be   excused,  if  I  state  with  a  greater 
degree  of  particularity  than  the  other  duties  of 
my  Lord  Chief  Baron  may  perhaps  permit  him 
to  do,  the  grounds  of  my  opinion :    and  I  have 
to  request  the  indulgence  of  the  Court  in  doing 
so  ;  but  it  is  a  very  difficult  matter,  in  a  case  of 
this  kind,  to  avoid  occupying  more  time  than  one 

would  wish. 

I  must 
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I  roust  first  observe,  there  are  some  points  in  lato. 
the  case  on  which  we  all  agree.  As  to  Siringe-  t^I^ 
Jeilaw's  case,  that  was  undoubtedly  not  an  ex«  «• 
cution  of  a  judgment  :  it  was  but  an  in- 
choate execution  of  an  extent  by  a  private  ®2^"* 
creditor  on  a  statute  staple.  He  certainly  had  not 
perfected  his  execution ;  he  had  merely  sued  out 
diat  process  to  which  he  was  entitled  in  the  first 
instance— *the  process  of  extent  which  directs  the 
Sheriff  to  seize  the  lands  and  goods  to  satisfy 
the  Pbintiff's  debt.  The  Sheriff  had  taken 
possessioni  and  had  seized  both  the  lands  and 
goods^  but  liad  iK>t  made  livery ;  and  he  had 
returned  that  extent,  as  was  his  duty,  iiito  the 
Court  of  Chancery  :  therefore  the  execution 
was  not  complete,  .inasmuch  as  the  further  pro- 
cess which  gives  possession,  or  rather  transfers 
the  property  from  the  Sheriff  to  the  party, — 'I 
mean,  the  ;  final  process  of  /i^era^e,— -was  not 
sued  out  But  it  was  the  decided  opinion  of  the 
Court  in  that  case,  that  the  Sheriff  ought  to  re- 
turn the  extent  into  the  Exchequer  for  the  ser- 
vice of  the  King's  debt.  I  do  not  consider  it 
necessary,  though  I  have  prepared  myself  with 
a  great  many  authorities  for  that  purpose,  to 
shew  the  constant  recognition  of  that  case  as 
law,  notwithstanding  the  doubts  which  were  said 
to  have  been  entertained  by  some  gentlemen  in 
t;he  Temple  at  that  time.  Those  doubts  have, 
however,  long  since  been  completely  removed ; 
for  in  the  case  of  The  King  v.  Cotton^  Lord 
Chief  BsLTon  Parker  not  only  says,  th^t  St  ringe- 
fellotvs  case   is  undoubtedly  law;    but  he  also 
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proceeds  to  shew  that  he  is  confirmed  in  that 
opinion  by  the  greatest  Judges  which  this  country  • 
ever  produced.  My  TlxhA  Hobart  has  a  passage 
in  his  work  (fl), which  I  shall  not  trouble  the  Court 
with  reading ;  but  which  certainly  recognizes  the 
law  as  laid  down  in  Strwgefeliow*s  case :  and  my 
Lord  Hardwicke  (b)  also  considered  it  clear  law,  as 
did  Lord  Chief  Baron  Gilbert  (c).  I  had  prepared 
myself  to  go  into  these  authorities ;  but  I  shall 
not  do  so  for  the  reasons  I  have  already  given. 
My  Lord  Chief  Baron  Comyns^  in  his  Digest  (J), 
mentions  the  case,  and  it  is  also  abstracted  with 
great  accuracy  in  9^RoUci  Abr.  under  title  "  Prero- 
gative le  Roy,"  (o),  pi.  2.  In  all  those  audiorities 
it  is  recognized,  without  the  slightest  degree  of* 
impeachment,  as  clear  law,  that,  inasmuch  as  the 
subject's  execution  was  not  completed  till  the 
liberate  was  executed,  till  that  time  the  Crown's 
process  did  not  come  too  late,  because  till  then 
the  property  was  not  altered.  My  Lord  Chief 
Baron  Parker^  who  was  perfectly  well  read  in,  and 
acquainted  with  the  law  on  this  subject,  treats  it 
as  a  proposition  past  all  doubt  There  were  many 
gentlemen  in  the  Temple  undoubtedly  at  that 
time  of  day,  who  were  very  much  in  the  habit 
of  mooting  points  in  which  there  was  thought  to 
be  any  difficulty  ;  and  Mr.  Callis^  in  his  book  on 
Sewers,  certainly  affects  to  doubt  the  law  of  that 
case  oi  Stringcfellow  v.  Brownesoppe^  intimating, 

that 


(a)  Hob.  Rep.  389. 

(6)  So  said  hy  Parker,  C,  B. 
in  The  King  v. CoWon,  (Parker 
125) — but  that  i&  not  noticed 
in  the  Report  of  the  case 


alluded  to,  which  is  Bras$ey  ▼• 
Dawwn,  Stra.  978.      * 
(t;)  Tr.  on  Excheq.  91,  92 
(rf)  Tide  De(t.  [G.  8]  pi.  4. 


SITTINGS  AFTER    TRINITY  TERM,    1  GEO.  IV.  845 

that  it  was  the  better  opinion,  that  where  the  ^^^• 
goods  had  been  seized  by  the  hands  of  the  SherifF,  j^  ^^^^^ 
the  Crown  process  comes  too  late.  But  my  Lord  q,^^ 
Chief  Baron  Parker^  however,  says,  that  not- 
withstanding  the  authority  of  the  gentlemen  of  the  Bmm!^* 
Temple f  and  Mr.  CaJliSj  the  case  of  Stringefellow 
has  been  acknowledged  as  clear  law  on  every  occa- 
sion of  its  being  cited,  since  it  was  determined  by 
the  highest  legal  authorities.  In  Uppom  v.  Sumner j 
Mr.  Justice  Gould  himself  recognizes  the  case 
of  Stringefellow  as  clear  law.  Then  we  have  ar- 
rived so  far  in  our  conclusions,  that  it  is  ex- 
tremely clear  that  in  the  case  of  statute  staple, 
until  the  execution  is  completely  executed,  the 
process  of  the  Crown  would  not  come  too  late.  In 
the  case  of  The  King  v.  IVells  and  Allnutt^  Lord 
Chief  Baron  Macdonald  is  stated  to  have  said,  that 
»^ringefellow*s  case  was  '^  the  case  of  an  execu- 
tion ;"  but  that  certainly  must  have  been  an  inac- 
curacy in  the  note  taken  of  what  he  said  on  that 
occasion ;  for  I  take  it  to  be  clear  that  the  execution 
in  that  case  was  not  an  execution  perfected,  and 
therefore  that  Lord  Chief  Baron  Macdonald  could 
not  have  considered  that  it  was  what  the  law  calls 
a  complete  execution  (which  is  an  execution 
executed);  but  that  it  was  an  inchoate  execution, 
and  therefore  not  to  be  preferred  to  the  process  of 
extent,  because,  not  having  been  finished,  it  had 
not  effected  an  actual  change  of  property.  Upon 
that  ground  it  was  that  the  Court,  in  their  judg- 
ment, delivered  by  the  Lord  Chief  Baron,  held, 
that,  inasmuch  as  the  property  was  not  altered, 
the  Crown's  process  did  not  come  too  late. 

Now 
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No\v  I  perfectly  concur  with  my  Brother 
JFoodf  that  in  the  case  of  an  extent  on  statute 
staple,  there  is  no  property,  and  can  be  none  in 
the  creditor  till  by  the  award  of  liberate  it  is 
executed*.  The  extent  is  merely  to  require  the 
Sheriff  to  seize  the  property  into  the  Kings  hands/ 
and  he  is  to  return  the  extent,  and  the  value  of 
the  lands  and  goods,  and  then  the  liberate  is 
issued  out  of  the  Court  of  Chancery  for  the  de- 
livery of  possession,  if  the  conusee  who  has  an 
opticm  to  take  them  at  the  appraised  value  or  not, 
choose  to  do  so. 


The  main  question  in'  the  present  case  is,  whe- 
ther it  is  the  clear  law,  that  an  execution  under 
a  common  fieri  facias  J  begui^  but  not  finished,  is 
to  take  precedence  of  a  writ  of  extent,  issuing  in 
the  mean  time :  and  also  whether  the  same  pre- 
cedence is  to  be  allowed  in  th6  case  of  in  extent 
of  prior  festCy  also  begun  by  seizure,  but  not 
executed^  by  converting  the  goods  into  moiiey. 
That  constitutes  the  chief  question  on  the 
present  occasion. 

Now, 

*  The  liberaie  has  the  effect,  not  only  of  a  seusore  nnder  k fieri 
facias^  but  of  a  sale ;  for  it  transfers  the  property  without  more 
done  by  the  Sheriff*.  In  Empsonv.  Bathurst(a),  the  Court  held 
that  no  fee  was  due  to  the  Sheriff^,  because  the  execution  (which 
was  an  extent  upon  a  statute  staple)  was  not  executed,  *^  And 
in  this  case,  the  opinion  of  the  Court  was  (says  the  Reporter) 
that  no  fee  is  due  to  the  Sheriff*  by  the  statute  of  29  Eliz. 
9.  4,  because  the  fee  is  not  due  until  execution,  copulativS 
extent  and  delivered  in  execution,  if  it  were  a  statute  mer-^ 
chant,  in  which  is  a  liberate  included,  then  the  fee  is  due/' 


(«)  HuttoD,  53. 
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Now,  to  shew  how  far  the  Courts  have  gone 
in  adopting  the  rule  that  is  laid  down,  and  which 
seems  to  have  guided  the  Court  in StringeftUfows 
case  (a),  that  the  Crown's  process  never  comes  too 
late  *  until  there  has  been  a  sale,  I  shall  refer  to 
the  cases.  The  first  is  the  Attorney  ^General  v« 
Andrew,  in  Hardres  (Jb).  It  is  certainly  reported 
in  a  confused  manner,  and  calculated  to  distress 
the  reader  much ;  for  it  is  extremely  difficult  to 
guess  on  what  ground  the  argument  proceeds,, 
and^  I  had  akoost  said,  what  the  particular  point 
was  ou  that  occasion.  In  that  case  Mr.  Baron 
Nicholas  accords  with  Mr.  Baron  Parker,  who  had 
observed,  that  the  statute  of  S3  of  Hen.  VIIL 
c.  39,  abridged  the  prerogative  and  made  an 
alteration  in  the  common  law,  which  affirmative 
statutes,  and  such  as  imply  a  negative,  do  :  and, 
(he  adds)  that  statute  enacted  a  new  thing.  The 
Chief  Baron  Steel  then  gives  the  true  reason  on 
which  the  judgment  in  that  case  proceeded :— ^that 
^^  the  subject's  title  was  prior  to  the  King's,  and 
was  executed."  In  that  particular  case,  a  cre- 
ditor had  obtained  two  judgments  in  the  same 

Term, 

(a)  D jer,  07.  (ft)  Hardr.  27. 

*  Vide  Gilberf&  Treatise  on  the  Court  of  Excheqacr*, 
chap.  6,  from  page  88  to  91,  the  whole  of  which  is  tran- 
icribed  inVin.Abr.  tit.  Prerog,  (H.)  p.  617.  Speaking  of 
the  statute  29  Ch.  II.  he  sajs,  **  But  this  act  seems  not  to 
extend  to  the  King ;  for  an  extent  of  a  later  tette  supersedes 
an  execution  of  the  goods  by  r  former  writ;  because  by  the 
King's  prerogative  at  common  law,  if  there  had  been  an  exe- 
cution at  the  subject's  suit,  and  afterwards  an  extent,  the 
execution  was  superseded  till  the  extent  was  executed;  be- 
cause" &c, 

•  Ed«.  an*.  1758. 
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Term,  and  on  both  the  judgments  he  sued  out  exe- 
cution, namely,  two  elegits :  on  one  judgment  he 
extended  one  moiety  of  the  land,  and  on  the  other 
elegit  he  extended  the  other  moiety.     Then  the 
argument  was,  that  he  could  not  extend  the  whole 
of  the  land  in  that  cas« ;   for  upon  each  separate 
elegit  he  could  only  recover  one  half  of  the  whole 
land    on  one  judgment,    and  one  half  of  the 
moiety  on  the  other.    It  is  quite  clear,  however, 
that  the  Court  thought  the  ekgits  were  executed. 
The  case  does  not  go  further,  and  as  far  as  it 
goes,  I  think  it  does  not  come  near  the  case  of 
^.  fieri  facias  the  execution  of  which  has  not  been 
completed.    In  the  case  of  an  elegit  the  Sheriff 
completes  the  execution  by  delivery  of  the  lands 
without  further  process.    The  elegit  requires  no 
liberate ;  for  when  the  party  who  obtains  judg- 
ment has  sued  out  the  elegit^  which  is  a  direction 
to  the  Sheriff  by  a  judicial  writ  to  value  a  moiety 
of  the  land,  as  soon  as  that  is  done,  he  is  to  de- 
liver that  moiety  to  the  party,  and  the  judgment 
is  then  perfectly  complete  ;   and  in  that  case, 
the  execution  being  complete,  the  Crown's  pro- 
cess clearly  came  too  late.     Still,  I  say,  that  as 
well  with    reference    to   executions   on  statute 
staple,  as  in  respect  of  executions  at   common 
law  by  fieri  facias  or  elegit ,   if  the  execution  is 
not  completly  executed  by  the  delivery  of  the 
land,  or  the  money  raised  by  the  sale  of  goods, 
to   the  creditor,   the  Crown's  process,   interven- 
ing before  the  final  act,   would  not  come  too 
late. 

I  wUl 


J 
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I  will  endeavour  to  abridge  as  much  as  pos-  ^^^• 
sible  what  I  have  written  down  on  the  subject^  The  Kimq 
that  I  may  not  take-up  the  time  of  the  Court  in  q^. 
stating  the  authorities  with  which  they  are  all  so  0^^^^^^^ 
&iniliar,  more  particularly  as  I  think,  in  what  J*"**^ 
I  have  already  observed,  I  have  got  so  far  that 
I  may  take  my  stand  on  this  ground,  that  whether 
the  extent  of  the  Crown  affects  lands  or  goods, 
the  prerogative  writ  never  comes  too  late  till 
the  property  is  altered,  which  it  is  not  until  the 
execution  is  completely  executed  by  sale  or  de- 
livery.  That,  therefore,  is  the  main  question 
now  before  the  Court,  whether  the  execution, 
in  this  case,  was  completely  executed  or  not? 
The  counsel  for  the  Cr6^frn,  very  properly,  in  the 
argument  of  this  case,  relied  mainly  on  the  ground 
(which  I  think  perfectly  sound,  as  applicable  to 
the  subject  of  goods),  that  the  property  of  the 
debtor  was  not  altered  by  the  teste  of  the  ^eri 
facias,  nor  by  the  delivery  of  the  writ  to  the 
Sheriff,  nor  even  by  the  entry  and  seizure,  nor  any 
thing  short  of  an  actual  transfer  of  the  property 
by  sale.  And  I  cannot  help  thinking,  with  re- 
ference to  the  authorities,  that  that  argument  is 
perfectly  correct.  The  whole  ground  of  my 
opinion  on  the  present  case  is  founded  on  this, 
that  until  there  is  an  actual  sale  of  the  goods, 
the  property  is  not  altered  or  divested  from  out 
of  the  original  owner,  the  debtor. 

I  will  now  consider  the  authorities  applying  to 
that  question,  which  strikes  me  to  be  the  main 
point  of  the  present  case*     In  the  case  which 
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I  have  already  stated,  The  King  v.  Wells  and 
Allnutt,  and  which  has  since  been  followed  by 
many  others,  (though  they  have  all  had  undoubt- 
edly to  encounter  the  authority  of  the  two  cases 
of  IJppom  V.  Sumner f  ?LiidRorke  v.  Dayrell)^  it  has 
been  so  decided.   I  cannot  help  saying,  that  I  think 
those  two  cases  were  determined  upon  a  mis-con- 
struction and  mis-apprehension  of  the  clause  of 
the  33d  of  Hen.  VIII.    It  is  very  remarkable,  that 
when  this  point  was  first  mooted  in  the  case  of 
Uppom  v,  Sumner^  the  counsel  for  the  Plaintiff 
declared  that  they  could  not  support  the  case  on 
the  part  of  the  Plaintiff,  and  a  verdict  without 
argument  was  actually  entered  in  favour  of  the 
Defendant.       However,  on  the  last  day  of  the 
Term,  Mr.  Serjeant  JValker^  having  entertained 
a  doubt  on   the  subject,   applied  to  the  Court 
to  have  it  argued  in  the  succeeding  Term,  and 
leave  was  given.      Now  the  argument  for    the 
Plaintiff,  as  reported,  does  not  strike  me  as  being 
well  founded.   It  is  this— By  the  33  of  Hen.Ylli. 
c.   39,    the  King's  debts,   it  is  there  said,    shall 
only  have   the  force  and  validity  of  a   statute 
staple,  and  that  by  the  rule  of  law  as  laid  down 
in  4  Rep.  59y  and  6  Rep.  45  (^),  a  statute  staple 
shall  not  be  preferred  to  a  judgment :   and  that 
it  has  always  been  understood  that  an  extent  is 
to  be  postponed  to  a  judgment.     Then  there  are 
some  other  authorities  (b)  referred  to,  which  do 
not  seem  to  me  to  support  any  such  proposition. 
On   the    first    authority  cited,   Lord  Coke  says, 

"  Nota 

(a)  Higgent's  case,  Co.  Rep.       Parker,  260.  262. 
(6)Hardr.27.  RoU.Abr.l59. 
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'^  Niila  reader,  if  A.  is  bound  in  a  recognizance,       uso. 


Tlie  Kiii« 


or  statute  merchant  or  staple;  and  afterwards  a 
lecoveiy  is  had  against  A.  in  an  action  of  debt, 
aod  A.  makes  his  executors,  and  dies,  his  executors 
are  bound  by  the  law  to  pay  the  debt  due  upon  tlie  ®j5iSi^ 
recovery,  although  it  beptfi^ne,  before  the  debt 
due  by  recognizance  or  statute;  because,  although 
iM>th  are  records,  yet  the  judgment  in  the  King's 
Court  upon  judicial  and  ordinary  proceeding  is 
more  notorious  and  conspicuous,  and  of  more  high 
and  eminent  degree,  than  a  statute  or  recognizance 
taken  in  private,  and  by  consent  of  the  parties  ; 
and  therefore  preferred  in  judgment  of  law."  Now 
that  and  the  cases  referred  to,  will,  if  investigated, 
be  found  not  to  apply  to  any  such  question  as  this. 
It  is  very  probable,  those  decisions  might  Have 
been  right  if  applied  to  questions  of  administra- 
tion of  assets ;  but  they  do  not  seem  to  me  to 
apply  to  the  case  at  present  under  our  consider- 
ation. I  take  it  that,  the  clear  and  received 
effect  of  the  33  Htn.  VII I.  c.  39,  is  to  put  the 
King's  bond  debts  on  a  footing  with  his  debts  of 
record,  so  as  to  give  them  the  effect  of  binding 
the  land,  and  I  never  have  heard  in  this  Court 
of  a  distinction  being  made  between  bond  debts 
and  any  other  debts  of  record.  Whatever  rule 
may  have  been  understood  by  Lord  Coke  on  the 
administration  of  assets  by  executors,  as  between 
subject  and  subject,  I  think  I  may  venture  to 
state  it  as  a  clear  and  established  proposition,  that 
the  King's  bond  debts,  which  by  the  statute  of 
the  33  Hen.  VIII.  are  made  equivalent  to  debts 
by  statute  staple,  bind  the  lands  from  the  date  of 

the 
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the  bonds,  as  all  other  debts  of  record  do;  and 
I  never  heard  it  yet  stated  as  law,  that  a  sub- 
sequent judgment  obtained  by  the  subject, 
should  have  priority  before  the  King^s  bond  debts 
of  prior  date.  I  really  think  that  such  a  propo- 
sition cannot  be  sustained  ;  for  if  a  mere  judg- 
ment, either  prior  or  subsequent  to  the  King's 
bond  debts,  were  to  be  preferred,  it  would  be 
possible  that  debts  of  that  nature  might  never 
be  satisfied,  because  every  man  might  then  by 
collusion  give  a  preference  to  a  favoured  creditor, 
for  he  might  give  a  judgment,  which  would  totally 
defeat  the  effect  of  the  King's  bond ;  and  that  is 
what  I  have  never  heard  stated  yet.  It  is  quite 
impossible  that  the  subject's  execution  should 
have  the  effect  of  binding  the  Crown  from 
the  teste  with  regard  to  goods ;  because,  although 
there  be  an  actual  delivery  of  the  writ  to  the 
Sheriff,  nothing  is  more  clear  that  till  the  actual 
delivery  of  the  land,  or  sale  of  the  goods;  the 
Crown  is  not  bound.  As  to  its  bond  debts,  they 
are  binding  from  the  date.  As  between  subject 
and  subject,  if  a  creditor  by  statute  staple  has 
once  extended  the  lands  and  goods,  it  is  quite 
impossible  to  say  that  any  judgment  creditor  can 
afterwards  supersede  the  execution  of  the  ex- 
tendi facias. 


The  judgment  of  the  Court  in  Uppom  v. 
Sumner,  turns  upon  the  construction  of  the  74tli 
section  of  the  33d  of  Hen.  VIII.  Mr.  Justice 
Gould  observes  there,  that  the  King's  prerogative 
might  well    be  allowec    in  Stringefellow^s  case, 

.  whicli 
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(which  he  also  says,  was  merely  an  extent  on  a 
statute  staple,)  because  the  property  remained  in 
the  Defendant,  or  at  least,  in  custodid  Icgis^  till 
liberate  to  the  Plaintiff.  So,  I  say,  here  the  pro- 
perty remained  in  the  Defendant  till  after  exe- 
cution of  the^eri  facias  by  sale.  In  the  case  of 
Rorke  v.  Dayrell^  Lord  Kenyan  says,  (thus  put- 
ting one  of  the  grounds  taken  by  Mn  Justice 
Gould  in  the  shape  of  a  qucere)  ^^  the  point  to  be 
considered  in  these  cases  is,  in  whom  is  the  pro- 
perty ?**  Now,  Mr.  Justice  Gould  does  not  couple 
with  the  proposition  stated  by  him  any  thing  in 
the  way  of  opinion  that  the  property  of  the  goods 
was  in  the  creditor.  Lord  Kenyan^  however,  sup- 
plies this  answer  to  that  guare.  After  saying, 
tha);  whilst  the  property  in  the  goods  is  in  the 
King's  debtor,  if  there  is  an  execution  at  the 
suit  of  the  King,  and  another  at  the  instance 
of  a  subject  are  sued  out,  the  former  will  be 
preferred.  On  that  principle,  he  observes,  the 
case  of  The  King  v.  Cotton  proceeded.  He 
adds,  however,  "  But  as,  by  the  common  law, 
abridged  as  it  is  by  the  statute  of  frauds,  the 
property  of  the  debtor's  goods  is  bound  by  the 
delivery  of  the  writ  to  the  Sheriff;  there  then 
remains  no  property  in  the  debtor  on  which  the 
prerogative  of  the  Crown  can  attach.*'  Now,  my 
Lord  Kenyon^s  proposition  on  that  point  is  one 
which  I  humbly  take  upon  myself  to  dispute.  I 
cannot  assent  to  the  proposition,  that  there  re-^ 
mains  no  longer  any  property  in  the  debtor  after 
seizure  of  his  goods  on  which  the  prerogative 
writ  can  attach.  The  whole  question,  however,- 
VOL.  VIII.  z  is 
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is  contracted  by  him  to  that  single  point :  and 
it  appears  to  me  that  my  Lord  Kenyon  felt  the 
necessity  of  following  up  Mr.  Justice  Goulds 
proposition,  by  saying  that  the  property  must  be 
altered  in  order  to  save  the  subject's  execution. 
But  in  stating  what  he  did,  I  think  Lord  Kenyon 
stated  that  which  the  authorities  did  not  bear 
him  out  in.     If  the  property  were  not  in  the 
debtor  after  seizure,  I  would  ask,  where  the  pro- 
perty would   be  till  sale?     The  judgment  cre- 
ditor could  not  bring  trespass  or  trover,    most 
certainly :   the  Sheriff  alone  can  do  this  ;  and  in 
case  of  a  felony,  the  Sheriff  only  can  state  that 
the  property  is  in  him,   which  shews,  that  the 
general  property  is  not  altered  by  the  seizure  of 
the  Sheriff.    The  debtor  may,  after  seizure,  pay 
the  debt   in  satisfaction  of  the  execution,  and 
thereby  bar  the  sale ;  and  where  he  pays  the  debt 
in  that  stage  of  the  proceeding,  he  requires  no  bill 
of  sale  from  the  Sheriff  to  re-transfer  the  property, 
which  can  only  be  attributable  to  this  reason,  that, 
in  fact,  the  property  never  had  been  completely 
taken  out  of  him.     In  the  notes  in  the  margin  of 
Dyer^  to  Stringefellow's  case,  there  is  this,  "Exe- 
cution was  awarded  upon  a   debt.     The  Sheriff 
by  ^.Jieri facias Mo\i  the  goods  of  the  Defendant, 
and,  befiDre  sale,   the  Defendant  brought  error, 
and  delivered  a  supersedeas  to  the  Sheriff.      Per 
Curiam^  the  Defendant  shall  have  his  goods;  for 
before  the  sde  the  property  continues  in  him.'' 
Now,  I  think  I  may  very  fairly  state  this  to  be 
very  high  authority  j  because  it  is  extremely  well 
known,   that  the    marginal   notes  in  Dyer   are 
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ascribed  to  one  very  great  lawyer  at  leasts  if  not  I88O. 
more ;  *  and  I  believe  it  is  universally  allowed, 
that  those  notes  carry  with  them  an  authority 
equal  to  that  of  the  text  itself.  My  Lord  Hard* 
wicke^  in  the  2d  £quity  Cases  Abridged  (a),  thus  ORAVku, 
expresses  himself,  "  But  neither  before  this  sta- 
tute (he  was  speaking  of  the  statute  of  frauds) 
nor  since,  is  the  property  of  the  goods  altered^ 
but  continues  in  the  Defendant  till  the  execution 
executed.  The  meaning  of  these  words  ^  that 
the  goods  shall  be  bound  from  the  delivery  of 
the  writ  to  the  Sheriff,'  is,  that  after  the  writ  is 
90  delivered,  if  the  Defendant  makes  an  assign- 
ment of  his  goods,  unless  in  market  overt, 
the  Sheriff  may  take  them  in  execution.**  It  is 
unnecessary  to  state,  that,  perhaps,  few  greater 
lawyers  have  ever  existed  in  this  country  than 
my  Lord  Hardwickcj  or  were  more  conversant 
with  questions  of  this  kind ;  and  he  had  been  at 
that  time  Chief  Justice  of  the  Common  Pleas. 
It  is  clear  from  this,  that  Lord  Hardwickc  thought 
the  party  might  make  an  assignment,  which  would 
be  good  as  against  the  Sheriff,  if  in  market  overt, 
when  otherwise  it  would  not  be  valid ;  for  the 
Sheriff  could  take  them  in  execution  wherever 
he  might  find  them,  if  they  had  been  otherwise 
assigned. 

There  is  another  very  strong  authority  in  the 
case  of  SmaUcomb  v.  Cross  and  Buckingham  in 

Lord 


(«)  Lawthal  y.  Tankinf,  2  £q.  Ca.  Abr.  881. 

s2 


Boron, 


CASES  IK   TH£   EXCHEQU£R| 

Lord  Raymond's  Reports  (a),  and  which  is  also 
reported  in  Salkdd.  There  Lord  Holt  says, — 
and  it  is  very  material  to  attend  to  this,  because 
very  different  language  is  supposed  to  have  been 
used  by  my  Lord  Holt  on  another  occasion,— 
"  If  a  writ  of  execution  be  delivered  to  the 
Sheriff  against  A.^  and  A.  becomes  bankrupt  be- 
fore it  be  executed,  the  execution  is  superseded  ; 
and,  consequently,  the  property  in  the  goods  is 
not  absolutely  bound  by  the  delivery  of  the  writ 
to  the  Sheriff*.  But  the  teste  of  the  writ  binds 
against  all  sales  and  acts  of  the  party  himself." 
If  that  be  so  in  the  case  of  the  assignees  of  a 
bankrupt,    in   whom    the  property  is   vested  by 

statute. 


(a)  1  Lord  Raym.  251.  1 
Salk.  320.  S.  C.  and  5  Mod. 
376,  S.  C.  called  SmaUcombe 
T.  Buckingham;  and  12  Mod. 
146,    S.   C.  ;     Com^na    35, 


S.  C. ;  and  Carth.  419,  S.  C. ; 
Coinl>.  428,  S.  C.  called  SmaU- 
corn  T.  The  Sheriff  of  London  i 
aod  Holt,  302,  S.  C. 


*  In  ih6  report  of  the  same  case  in  5  Mod.  376,  Shower  is 
represented  as  saying,  **  If  the  King's  writ  c^  extent  come 
out  after  execution,  yet  the  execution  is  superseded,  and  the 
King's  extent  shall  take  up  the  goods ;  but  if  the  Sheriff  had 
sold  the  goods  bj  biU  of  sale  &c.  the  property  is  altered^ 
and  shall  not  be  divested  by  the  King's  writ" 

In  a  note  to  the  same  case  in  Lord  Raymond,  it  is  remarked 
that  "  Mr.  Northey  said,  arguendo,  that  it  is  the  common 
practice  at  this  day,  that  if  a  fieri  faciat  be  delivered,  and 
the  goods  appraised  and  sold,  and  the  writ  is  not  retumedt 
and  an  extent  for  the  King  comes  out  of  the  Exchequer,  it 
will  over-reach  the  former  sale.  But  per  Curiam,  it  is  %  rerj 
dangerous  practice."  In  the  case  of  The  King  v.  Mann  (a), 
the  Chief  Baron  (Pengelly),  speaking  of  Sir  Edward  Northey 
having  given  up  a  point,  observes,  '*  he  was  known  to  be 
'enough  tenacious  of  the  rights  of  the  Crown." 


(«)  9  Stra.  759. 
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Statute,  i  fortiori  viould  an  extent,  in  the  case     ^^^• 
of  the  King,  supersede  the  execution  which  is  not 
executed.    And  here  it  is  clear  that  Lord  Holt 
is  not  speaking  of  an  execution  under  a  statute 
•taple»  but  of  an  execution  at  common  law.  ^^vm."' 

Mr.  Justice  Goutd^  in  the  case  of  Uppom  v. 
Sumner,  rests  on  the  authority  of  a  passage  in 
Comyns^s  Digest,  538.  Now,  in  explaining  myself 
00  this  particular  point,  I  would  wish  to  dwell 
with  some  degree  of  particularity ;  because  I  am 
very  desirous  that  it  may  be  well  weighed  on  the 
present  occasion.  Mr.  Justice  Gould  rests  on  the 
authority  of  that  passage  in  Corny  ns^s  Digest,  538; 
but  the  authorities  which  Comyns  refers  to,  when 
tfaey  come  to  be  looked  at,  do  not  support  his 
proposition.  He  first  refers  to  Lechtnere  v. 
Thorogoodj^  reported  in  Comberbach,  and  adopted 
by  Comyns  in  his  Digest.  Now,  when  that 
case  comes  to  be  looked  into,  I  think  I  may  ven- 
ture to  say,  it  decides  no  such  point:  it  was  a 
point  that  could  not  be  decided  between  the 
parties  in  that  case.  That  was  an  action  of  tres- 
pass, brought  by  the  assignees  of  a  bankrupt 
against  the  Sheriffs  of  London  for  taking  the 
bankrupt's  goods.  It  is  extremely  difficult  to 
collect  what  was  the  subject  of  the  argument  in 
that  case,  or  what  the  real  situation  of  the  parties 
was.  It  appears  there  had  been  a  race  run 
between  the  Crown  debtor  and  a  subject  creditor, 
before  the  commission  of  bankruptcy  intervened ; 

but,' 

•  Comb.  123.  Show.  12;  and  fide  S.  C.  3  Mod.  230,  and 
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but,  in  this  action,  the  Crown  debtor  and  the 
subject  creditor,  by  accident,  were  on  the  same 
side  of  the  question,~-they  were  both  resisting 
the  claim  of  the  assignees  of  the  bankrupt ;  and 
it  was  quite  impossible,  with  any  degree  of  pro- 
priety, that  the  question  could  have  been  raised 
mider  the  circumstances,  between  the  two  De- 
fendants; one  bad  sued  under  a  writ  oi fieri  facias  j 
and  the  extent  had  issued  at  the  suit  of  the 
Crown :  die  assignees  of  the  bankrupt  disputed 
both,  and,  in  order  to  assert  their  right,  they 
brought  an  action  against  the  Sheriff  ;  and  a 
great  deal  is  said  about  the  different  rights  and 
arrangements  of  this,  and  language,  quite  extra- 
judicial, is  put  in  the  mouth  of  my  Lord  Holt^ 
which  does  not  appear  to  have  any  relation  to 
the  question  before  the  Court,  Lord  Chief 
Baron  Camyns,  though  in  general  a  most  accurate 
compiler,  seems  unwarily  to  have  adopted  what 
is  there  attributed  to  my  Lord  Holtf  and  which, 
if  he  so  expressed  himself,  must  have  been  per- 
fectly obiter  dictuntf  because  it  was  not  necessary 
nor  even  relative  to  the  case. .  The  question  there 
was  as  to  the  right  of  the  assignees  of  the  bank- 
rupt as  against  the  private  creditor,  and  the 
action  was  brought  against  the  Sheriff,  who  was 
in  possession  of  the  goods  by  virtue  of  the^eri 
facias.  It  is  in  a  case  so  circumstanced  that 
such  a  proposition  as  this  is  represented  as  coming 
from  my  Lord  Chief  Justice  Holt :— **  The  pro- 
perty of  the  goods  is  vested  by  the  delivery  of 
the^  fieri  facias  f  and  the  extent  afterwards  for  the 
King  comes  too  late;  and  that  on  the  statute  of 
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frauds  and  perjuries."     This  Lord  Chief  Baron      1820. 


Tlie  &!■• 


Comyns  also  states ;  but  it  has  reference  evidently 
to  the  case  from  which  he  takes  it.    Now  I  ven- 
ture to  say,  that  my  Lord  Holt  never  did  deliver 
any  such  opinion.      It  is  an  opinion  not  only    P5^"» 
perfectly  extrajudicial  and  beside  the  question; 
but  it  is  moreover  directly  opposed  by  what  he 
says  in  the  case  which  I  have  cited  of  Smallcamb 
V.  Cross  (fl),  where  he  expresses  an  opinion  di- 
rectly the  contrary.    He  there  says,  "  If  a  writ  of 
execution  be  delivered  to  the  Sheriff  against  A. 
and  A.  becomes  bankrupt  before  it  be  executed^ 
the  execution  is  superseded ;   and,  consequently, 
the  property  of  the  goods  is  not  absolutely  bound 
by  the   delivery  of  the  writ   to    the   Sheriff.** 
Besides  this,  we  find  that  in  the  case  of  Cooper 
v.  Chittjf,  in  Burroxffs  Reports  (A),  when  that 
came  on  to  be  argued  before  Lord  Mansfield^  he 
observed,  "  Lord  C.  J.  Holt  could  never  say  that 
*  the  property  in  the  goods  vested  by  the  delivery 
of  the  Jieri  facias,  and  the  extenf;  for  the  King 
afterwards  comes  too  late.' "     Then  Lord  Mans- 
field  himself  says,  "  No  inception  of  an  execution 
can  bar  the  Crown.'*    Now  I  cannot  help  giving 
more  credit   to  Lord  Mansfield   for    possessing 
greater  knowledge  on  this  subject  at  that  time. 
This  was  one  of  the  first  cases  which  he  decided 
on  coming  into  the  Court  of  King's  Bench  ;  and 
he  was  extremely  conversant  with  the   law  on 
such  subjects,   and  he  had  the  opinion  of  his 
great  predecessor.  Lord  Hardrvicke,  before  him, 

who 
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who  had  so  recently  declared  his  opinion  on  the 
The  Kino     Same  poiHt,  much  to  the  same  effect. 
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Obabam  '^^^  Other  cases  cited  by  Corny ns  I  have  al- 
fimn.  ready,  observed  upon,  in  commenting  on  The  King- 
V.  Andrew.  \  think  it  is  extremely  clear,  there- 
fore, that  my  Lord  Chief  Baron  Comyns  was  not 
accurate  when  he  cited  that  case  as  an  authority 
for  the  position  that  the  mere  delivery  of  the  writ 
oijieri  facias  was  binding  on  the  property  ;  be- 
cause in  that  case  which  he  refers  to,  {The  King 
y.  Andrew^)  I  think  it  is  perfectly  clear,  that  the 
execution  was  completely  executed  by  the  suing 
out  of  the  elegity  which  requires  no  subsequent 
award  of  a  liberate  of  the  property.  I  will  not 
therefore  make  any  further  remarks  on  that  case. 
As  to  the  judgment  of  Mr.  Justice  Goulds  I  can- 
not help  thinking  that  he  was  also  mistaken  when 
he  refers  to  The  King  v.  Dickenson  (a) ;  and  I  will 
now  also  refer  to  that  case  to  shew  that  it  by  no 
means  authorizes  the  proposition.  Tliere  was 
no  occasion  there  for  a  prior  writ  to  be  served, 
to  give  the  Crown  a  preference  to  an  execution 
against  the  debtor : .  the  Crown  could  only  sue  in 
respect  of  assets ;  and  the  question  was,  how  the 
executors  should  administer?  iThe  case  was  this : 
A.y  the  testator,  was  indebted  by  judgment  to  JB., 
and  also  by  bonds  to  C.  and  D.,  and  by  simple 
contract  to  E.  j  E.  being  a  debtor  to  the  King, 
caused  the  debt  due  to  him  to  be  seized  into 
the  King's  hands,  and  then  a  scire  facias  issued 
.against  the  executor  of  A.    This  was  therefore  in 

its 
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its  circumstances  a  very  different  case  from  one       1820« 
in  which  the  Crown  could  have  sued  out  a  diem    ^^^T^ 

The  Kma 

elausit  extremum.    The  Crown  proceeded  in  the       ^^ 
common  manner  on  the  assignment  of  a  simple 
contract  debt,  subject  to  other  debts  of  the  tes-      Bmn.*^ 
tator,  and  the  Crown  could  only  sue  by  scire 
facias  ;    and  until  the  Crown's  execution  was 
sued  out  on  the  scire  facias^  there  could  be  no 
question  arising  upon  the  case  at  all   like  the 
question  which  is  now  before  us.     In  that  case, 
'  before  the  return  of  the  process,  the  bond  cre- 
ditors had  obtained  judgment  on  their  bonds,  and 
the  three  judgments  were  pleaded  in  one  plea. 
It  is  quite  enough  to  say,  that  the  Court  of  Ex- 
chequer only  determined  in  that  case  that  that 
plea  was  bad.    However,  the  Court  in  that  case 
which  Mr.  Justice  Gould  quotes  as  one  on  which 
Camyns  founds  his  proposition,  only  held  gene- 
rally, that,  inasmuch  as  the  one  judgment  was 
unquestionably  prior    to    the    inception   of  the 
Crown's  demand,  that  is  to  say,  the  judgment  that 
had  been  obtained  before  the  assignment  of  the 
debt  to  the  Crown,  and  after  the  death,    that 
judgment,    by  virtue  of   the  statute  of  99   of 
Hen.  VIIL,  was  good  against  the  Crown ;   and 
the  Court  were  of  opinion,  that  the  Defendant's 
plea  was  bad,  though  he  might  have  pleaded  the 
first  if  he  had  not  included  the  two  other  judg- 
ments;  but  as  he  chose  to  put  all  the  debts  to* 
gether  in  his  plea,    the  Court  were  clearly  of 
opinipn,    they  were  not   available   against    the 
Crown's  demand  on  the  debt  assigned.     It  was 
the  general  opinion  of  the  Court,  that  the  De- 
fendant 
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fendant  might  have  pleaded  the  first  judgment, 
but  having  also  pleaded  in  an  entire  plea  those 
two  latter  judgments,  the  Court  thought  that 
the  plea,  being  entire,  was  bad,  and  the  Crown 
had  judgment.  Undoubtedly  in  that  case  a 
question  arose  upon  the  construction  of  that 
clause  in  the  statutes  on  which  my  Brother  Wood . 
has  founded  some  part  of  his  argument,  but  the 
Court  decided  nothing  then  applicable  to  this 
question.. 

I  shall  now  bring  to  a  close  whatever  I  had  to 
say  on  the  present  occasion,  with  making  an  ob- 
servation or  two  on  what  I  consider  to  be  the 
proper  construction  of  the  74th  section  of  the 
S3  Hen.  VIII.  c-  39.    [Having  read  the  section} 
The  <m\y  doubts  which  I  have  ever  entertained 
are,  first,  whether  the  mere  circumstance  of  the 
priority  of  the  subject's  judgment,  if  it  does  post- 
pone in  any  case  the  Crown's  execution  till  such 
judgment  be  satisfied,  extends  to  both  goods  and 
lands,  or  lands  only :  and,  secondly,  whether  it 
extends  to  the  King's  debts  for  penalties  incurred. 
Now,  to  reason  on  the  clause  itself,  I  should  be 
inclined  to  say,  that  its  meaning  was,  that  where 
the  Crown's  suit  is  once  commenced,  or  process 
awarded,— as,  for  instance,  an  extent  sued  out,— ^ 
there  shall  be  no  race  between  the  Crown  and 
a  private  person,  to  get  first  hold  of  the  pro- 
perty ;  and  that  the  Crown  shall  not  be  imposed 
upon  through  fraud  or  collusion.     It  means,  that 
the  Crown's  debtor  should  have  preference  to  any 

other  creditor;   but  that  where  a  party  has  ob- 
tained 
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tainedu  previcms  judgment,  this  special  preference      1820« 
of  the  Crown's  suit  shall  not  have  place,  if  it  be    rktEinm 
followed  up  by  immediate  execution  being  cxe-       q,{[^ 
cuted.    The  clause  does  not  say,  that  the  subject 
shall  have  prior  execution.    It  leaves  him,  there- 
fore, only  the  full  benefit  of  his  judgment,  and  the 
Crown  must  proceed  without  any  benefit  from  this 
statute,  as  by  common  law  it  had  a  right  to  pro- 
ceed :    and,  in  like  manner,  the  party  may  avail 
himself  of  his  judgment     To  say  that  the  act 
binds  goods  as  well  as  lands,  if  the  Crown  do  not 
commence  its    suit  before  the  subject  has  got 
judgment,  would  be  to  give  the  creditor  by  this 
stable  an  advantage  against  the  Crown  which  he 
could  not  have  against  any  other  individual.    The 
true  meaning  of  the  clause  I  take  to  be  plainly 
this :   the  mere  commencement  of  the  Crown^s 
suit  shall  bind  the  property;  but  where  there 
is  a  previous  judgment,  the  party  shall  have  all 
the  benefit  of  that  judgment  which   he  could 
derive  from  a  due  prosecution  of  it  to  execution, 
which  I  take  to  mean  the  perfecting  of  that  exe- 
cution.   I  take  this  to  be  the  meaning  of  the  Act 
of  Parliament  the  rather  that  it  would  be  quite 
monstrous  to  suppose  that  any  person  who  may 
be  a  creditor  of  the  debtor  to  the  Crown,  may 
by  merely  getting  a  judgment  under  any  circum- 
stances whatever,  (which  judgment  would  stand 
recorded  at  all  times,  not  only  against  the  present 
and  future  debts  of  the  Crown,  but  against  all 
antecedent  debts  by  simple  contract)  and  by  that 
alone    bar  the  Crown's  suit  from   ever  having 
effect— and  that  not  only  on  the  land,  but  even  on 

the 
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the  goods  of  the  Crown-debtor.  It  seems  to  me 
to  be  quite  impossible  to  put  such  a  construction 
on  the  statute.  It  strikes  me  that  the  plain  sense 
and  meaning  of  the  clause  is  this, — that  there 
shall  be  no  race  run  between  the  Crown  and  the 
subject ;  and  to  prevent  that,  it  has  provided  that, 
in  concurrent  suits,  the  Crown  shall  have  prior 
execution,  and  even  that  it  shall,  in  such  case, 
supersede  the  inchoate  execution  of  the  ban&Jide 
creditor,— but  if  he  proceed  with  diligence  to 
complete  his  execution,  and  take  the  fruits  of 
his  judgment  before  the  Crown's  suit  has  com- 
menced, he  shall  have  the  full  advantage  of  it, 
notwithstanding  the  Crown's  demand.  I  was  at 
one  time  very  much  inclined  to  think,  that  that 
clause  would  give  the  Crown  a  right,  even  after 
execution  executed,  till  in  The  Attorney-General 
v.  Fort^  the  Court  held  the  contrary ;  but  they  sq 
held  in  that  case  because  there  the  property  was 
actually  changed  by  the  completion  and  per- 
fection of  the  execution  *.   The  best  construction 

I  can 

♦  The  Attorney-General  r.  Fort,  Esq. 


r^hu  M^Ecd       ^^  *****  ^"^  ***  information  had  been  filed  (Hilary  Term, 

the  goods  of  a  ^^  ^^'  ^0  ^J  theAttomey-General  against  the  Defendant,  as 

debtor,  under  Sheriff 

a  Jkri  fiuUu 

deliTer^  ta  him  by  a  jndgment  creditor,  and  has  executed  a  bill  of  sale  of  them  to 
the  creditor,  and  given  him  possession,  a  IsMri  /acies,  issued  by  the  Crown,  on  a 
judgment  entered  up  for  penalties  incurred  by  the  debtor  for  frauds  on  the  Revenue, 
under  a  verdict  obtained  on  an  information,  filed  before  the  subject-creditor's  judg- 
nicnt,  comes  too  late;  for  the  property  in  tbe  goods  becomes,  by  the  biU  or  sale, 
completely  altered.  «^    r     *  o  i    ^ 

In  such  a  case  the  Sheriff  may  well  return  mOte  bwa. 

If,  however,  any  of  the  goods  included  in  the  bill  of  sale  have  been  made  chargeable 
with  the  duties  of  Excise  in  arrear,  on  a  breach  of  tbe  Revenue  Laws,  on  which  the 
informaUon  was  founded,  the  Crown  will  be  entitled  to  a  verdict  for  tlie  value  of  thoie 
notwithstanding  tbe  aale ;  and  the  return  of  nulla  bona  will  not  be  a  good  return,  as  to 
them. 
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I  can  put  upon  the  clause  is,  that  the  judgment 
shall  only  be  effective  if  it  be  proceeded  with  and 
completed  prior  to  the  commencement  of  the 
Crown's  suit:  if  it  is  subsequent  the  law  post- 
pones it  in  favour  of  the  Crown,  as  soon  as  the 

Crown's 

SherilTof  the  County  of  WiU$,  in  the  nature  of  an  aotion  for 
ft  £dse  return  made  by  him  to  ft  writ  of  levari  facuu,  isiued 
against  Iknrid  PaweU,  for  lerying  £14,000  recovered  by  the 
Crown,  on  an  information  against  htm  for  firanda  on  the 
ReFenae,  in  his  business  of  a  paper  manufacturer. — On  the 
trial  (30th  JToy,  1800)  a  Ferdict  was  found,  subject  to  the 
opinion  of  the  Court  on  certain  points  arising  out  of  the 
evidence,  and  it  was  made  a  special  case.  The  case  stated* 
that  judgment  had  been  entered  up  against  Powell  in  Trinity 
Term,  40  Geo.  3.  On  the  81st  June,  1800,  the  writ  of  levari 
feiBM  was  issued,  and  delirered  to  the  Sheriff  on  the  S3d, 
commanding  him  to  enter,  and  levy  that  sum  on  the  goods 
and  chattels,  lands  and  tenements  of  the  Defendant  Powell'; 
and,  if  they  should  be  insuflScient,  to  take  his  body. 

On  the  2d  Jufy,  1800,  the  Sheriff's  officers  entered  on  tke 
DefendBoWt  preauaeM^  where  he  found  divert  goods  and  chattelM, 
amomgei  which  were  materials  and  utentUs  for  mahing  paper^ 
to  the  yalue  of  £10 ;  all  of  which  goods  and  chatteb  were 
incladed  in  the  bill  of  sale  thereinafter  mentioned  to  hare 
been  made  thereof  by  the  Sheriff  to  Charles  Ward. 

It  abo  stated,  that  on  the  24th  AprU,  1793,  PoweU  had 
executed  a  bond  to  IVard^  in  £490,  conditioned  to  pay  £246, 
and  interest  On  the  23d  of  ilfoy,  1800,  Powell  executed  a 
warrant  of  attorney  to  Ward,  to  enter  up  judgment  by  con- 
fession for  £863.  Is.  lid. ;  and,  on  the  same  day,  judgment 
was  entered  up  thereon,  sokd  sl  Jieri  facias  issued,  endorsed 
to  levy  £331.  I3«.  IX^d.  besides  &c.  On  the  25th,  that  writ 
was  delivered  to  the  Sheriff;  and,  on  the  27th,  he  entered, 
and  levied  under  it.  On  the  31st  the  Sheriff  took  a  bond  of 
indemnity  from  Ward,  and  executed  a  bill  of  sale  to  him  of 
all  the  goods  and  chattels  taken  under  the  fieri  facias,  and 
stated  to  be  then  in  the  possession  of  PoweU,  in  consider- 
ation of  the  sum  of  £176.  19t.  7cf.,   the  value  thereof  as 

appraised,  according  to  a  schedule. 
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Crown's  suit  is  commenced.  Ev&n  if  it  be  prior, 
the  act  does  not  mean  to  say^  that  the  subject 
shall  have  not  only  a  judgment,  but  an  exe- 
cution also,  in  preference  to  the  Cro\!rn9  whether 
he  follow  up  his  judgment  in  earnest  and. with 

due 


1803. 


The  case  stated,  that  possession  of  th»  said  goods  and 
chattels  was  thereupon  deliirered  to  Ward,  and  that  tfaej  all 
remained  in  the  Sheriff's  bailiwick  at  the  time  of  the  deli* 
▼ery  of  the  Crown's  execntion,  and  the  return  made  thereon, 
which  was,  ^  that  Powell  had  not  any  goods  or  chattels, 
lands  or  tenements,  in  his  bailiwick,  whereon  &c.  nor  was 
he  to  be  found  &c.^  The  value  of  the  materials  and  utensils 
for  making  paper  was  stated  to  be  £10,  and  the  residue  of 
the  goods  &c.  £106. 19«.  Id. 

If  the  Court  should  be  of  opinion  with  the  Crown  on  the 
whole,  the  verdict  was  to  be  entered  for  the  Crown  gene- 
rally : — if  on  the  question  of  the  utensils  only,  the  Terdict 
to  be  enttrod  for  ;f  10 :  if  they  should  determine  in  favour  of 
the  defendant.  On  both  points  the  verdict  was  to  be  entered 
for  him,  and  the  pastea  delivered  to  him. 

The  case  was  argued  in  Miehaelmai  Term,  (22d  JVbv.) 
1803,  by 

Wood,  for  the  Crown,  and  by 
Burrough,  for  the  Defendant 

On  the  part  of  the  Crown  it  was  urged,  on  the  first  point, 
that  this  case  was  quite  distinguishable  from  those  of  Ujifom 
T.  Sumner f  and  Rathe  v.  Dayrell;  because  this  was  not  the 
case  of  an  extent^  but  of  a  mU  by  the  Crown  for  the  recovery 
of  a  debt,  and  therefore  rather  came  within  the  principle  of 
the  decisions  in  the  cases  of  Butler  v.  Biclfer(a),  and  The 
Attorney-General  v.  Aldersey  (6),  from  the  Exchequer,  (cited 
in  support  of  the  argument  on  the  part  of  the  Crown,  in  the 
case  of  Butler  v.  Butler,  and  there  reported)  wher^  it  had  been 
held,  that  the  Crown's  execution  on  judgment,  in  a  suit  for 

penaltieSf 

(m)  1  East,  SSf.  (})  1  East,  54S. 
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due  diligence  or  noL    It  only  intends,  that  the       loso. 
subject's  judgment  shall  proceed  unimpeached  by    ^j^  ^^^ 
the  Crown,  If  it  can  be  perfected  and  rendered 
available  before  the  Crown   comes   in,  just  as 
it  is  in  the  case  of  any  other  creditor ;   because      Banm. 

we 

pendties,  commenced  prior  to  the  tabjecf  s  siiit»  is  entitled 
to  priority  even  under  the  74th  section  of  the  88d  Hau  VIIL 
C.S9. 

[The  Coort  enquired  during  die  aigoment,  whether  it  was 
meant  to  be  contended,  that  a  loit  commenced  by  the  Crown 
before  judgment  obtained  bj  the  inbject,  would  have  the 
effect  of  staying  the  subject's  execution,  if  the  sheriff  should 
hsTC  notice  of  the  suit  pending,  and  whether  the  sheriff 
night  return  that  fact: — and  the  Counsel  for  the  Crowa 
stated  that  it  was.] 

On  the  second  point  it  was  contended,  that,  as  by  the 
statutes  on  which  the  information  against  Povetf  was  founded 
(88  Gee.  III.  c  37.  sec.  21,  and  34  Oeo.  III.  c.  20.  sec.  27), 
the  materials  and  utensils  are  made  liable  to,  and  chargeable 
widi  the  duties  4>f  excise  in  arrear,  the  Crown  had  a  lien  on 
them,  into  whose  hands  soever  they  might  at  any  time  and 
by  any  means  come;  and  therefore  the  Crown  would  be  en- 
lilled  to  a  f  erdkt  for  the  value  of  the  utensils  at  the  least. 

For  the  Defendant  it  was  contended,  that  a  bill  of  ask 
having  been  executed  by  the  Sheriff  to  the  judgment  cre- 
ditor, and  the  possession  of  the  goods  Ac.  delivered  to  him 
thereopon  before  the  extent  came  into  the  Sheriff's  hands,  the 
subject's  execution  was  then  executed,  and  the  property  was 
thereby  completely  altered ;  and,  consequentiy,  the  Crown's 
execution  cametoo  late:  for  the  Defendant,  when  the  levari 
facms  came  to  the  Sheriff's  hands,  had  then  no  goods  and 
chattels  in  his  bailiwick  on  which  he  could  levy:  therefore 
the  return  of  nmUa  bona  was  a  good  return. 

On  the  second  point  it  was  contended,  that  the  special  case 
had  not  stated  enough  to  enable  the  Crown  to  daim  the 
▼tlae  of  the  materials  and  utensils,  said  to  be  chargeable 

with 
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1820.  we  know  it  is  every  day's  practice,  that  if  A.  has 
judgment  of  one  year,  and  B.  has  another  of  a 
following  year,  by  using  due  diligence  the  sub- 
sequent  judgment    may  be   rendered    available 

Baron*  tO 

with  the  daties  in  arrear;  for  they  did  not  appear  to  hare 
been  in  the  custody  bt  the  Defendmit  when  the  levari  facim 
was  sued  out,  and  it  could  not  be  said  that  those  things 
were  liable  from  the  moment  of  filing  the  information. 

Wood  replied. 

Cut.  adv.  vnU. 

Tftii^TenB.  In  Tnnity  Term,  1804,  the  Court  delivered  their  jadg- 
ment  in  this  case.  They  held,  that  the  execution  of  the  sub- 
ject had  been  finally  and  completely  executed  by  the  cxe- 
cuUon  of  the  bill  of  sale  to  Ward,  the  judgment  creditor, 
and  the  delivery  of  possession  to  him  under  it;  and  that  it 
had  therefore  divested  the  property  in  all  the  goods  and  chat- 
tels which  had  been  seized  under  the  fieri  facias  out  of  the 
debtor,  except  in  the  materials  and  utensils  for  making  paper; 
with  respect  to  which,  they  held,  that  the  statutes  gave  the 
Crown  an  indefeasible  lien  on  them,  and  that,  consequently, 
they  could  not  be  taken  or  disposed  \>f  under  the  subject's  ex- 
ecution, whilst  any  part  of  the  excise  duties  were  in  arrear. 

On  the  first  point,  therefore,  they  determined,  that  the 
Crown's  execution  could  not  be  considered  as  over-riding 
the  subject's,  after  it  had  been  thus  executed,  and  that,  for 
that  reason,  the  verdict  should  be  entered  for  the  Defendant 
as  to  all  the  goods  and  chattels  seized,  except  the  materiala 
and  utensils  for  making  paper,  and  as  to  those  the  verdict  to 
be  entered  for  the  Crown, 

When  the  Court  were  about  to  deliver  their  opbion,  Mr. 
Baron  Graham  is  understood  to  have  been  disposed  to  diffet 
from  the  rest  of  the  Court  on  the  first  point ;  but  his  Lord- 
ship, in  deference  to  their  greater  experience  on  such  qnea- 
tionsf  did  not  press  his  arguments,  but  yielded  to  the  weight 
of  authority  opposed  to  them  in  the  judgment  of  die  majority 
of  the  Court.  j 

As  to  the  £10,  therefore,  the  Court  ordered 

Judgment  to  be  entered  for  the  Crowa. 
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to  A  in  preference  to  the  prior  judgment  of  A. 
if  he  neglect  to  execute  it  It  is  impossible  to 
understand  the  statute  to  mean  that  theCoown 
was  to  be  put  in  a  worse  situation  than  any  other 
creditor. 

I  have  cited  the  authorities  on  which  I  rest 
my  judgment.  The  general  aigument  that  I  rely 
on  undoubtedly  is,  that  at  the  date  of  Stringe^ 
ftllfm'h  case,  it  was  held,  and  has  ever  since  been 
invariably  recognized  as  law,  that  until  the  sub- 
ject who  has  begun  his  suit  has  perfected  his 
judgment  by  a  complete  and  absolute  execution, 
the  Crown's  process  does  not  come  too  late.  I 
may  carry  it  further  and  say,  that  the  law  is  the 
same  with  respect  to  elegits.  That  I  take  to  have 
been  the  clear  sense  of  the  Court  in  The  King 
v.  Andrew  (a).  There  is  also  a  case  reported  by 
my  Lord  Holt  (b),  which  plainly  shews,  that  they 
make  no  distinction  between  the  common  law  ex* 
ecution  by  elegit ,  and  the  common  law  execution 
hy^eri  facias.  The  gieat  question,  however,  and 
the  sole  question  as  it  appears  to  me,  is,  whether 
from  the  mere  circumstance  of  a  seizure  having 
been  made  under  the Jieri  facias  it  can  be  said,  that 
the  property  is  divested  out  of  the  debtor.  Now,  I 
adroit  that  my  Brother  JVaod  has  cited  some  cases 
on  that  point  which  require  consideration,  but 
I  really  do  not  recollect  that  any  one  of  them  goes 
directly  to  determine  the  point.  I  must,  however, 
claim  the  same  attention  #or  those  cases  which 
I  have  cited,  notwithstanding  the  great  authority 

of 

(a)  Hardrea,  23.  (6)  Turn,  v.  Paske^  Holt,  318. 
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of  my  Lord  Kenyon^  to  shew  that  the  mere  seizure 
of  the  goods  by  the  Sheriff  does  not  divest  the 
property  from  the  debtor  of  the  Crown,  but  that 
the  property  in  the  goods  still  remains  iti  him 
till  actual  sale.  I  will  not  take  up  the  time  of  the 
Court  by  referring  to  those  cases  again ;  but  I 
consider  that  the  case  of  Clerk  v.  fVithers  («), 
the  principal  authority  which  was  cited  by  my 
Brotherhood,  does  not  go  the  whole  length 
of  the  proposition.  It  only  establishes,  that 
where  the  debtor  had  suffered  judgment  by  de- 
fault, notwithstanding  the  change  of  hands  by  the 
appointment  of  a  new  Sheriff,  he  should  not  be 
suffered  to  defeat  the  claim  of  the  administrator 
by  a  demand  of  restitution  by  scire  facias ;  but,  in 
that  case,  they  need  not  have  contended  that  the 
property  was  out  of  him ; — that,  I  think,  was  in- 
accurate, and  I  prove  it  to  be  so  by  the  contrary 
authorities  which  I  have  cited.  The  main  point 
of  the  decision  in  that  cade,  however,  J  thiiik  was 
perfectly  right ;— that  a  creditor  shall  not  himself 
stop  the  progress  of  an  inchoate  judgment 
against  him  by  such  means  as '  were  resorted  to 
by  the  Defendant  under  the  circumstances  of 
that  case. 

Upon  the  whole,  it  does  seem  to  mc  that  I  am 
possessed  of  very  strong  authorities  to  shew  that 
it  is  not  the  effect  of  a  seizure  by  the  Sheriif  to 
cause  a  transfer  of  the  property.  If  it  does  not 
divest  the  property,  frhe  execution  is  not  thereby 

complete 

'"(a)  0  Mod.  290. 
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complete,  as  it  is  not  executed,  and  if  it  be  not, 
I  am  of  opinion  that  the  Crown's  process  is  not 
too  late. 
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I  can  perceive  but  very  little  difference  be-  B»9tu 
tween  this  case  and  that  of  The  King  v.  Cotton. 
It  is  true,  that  that  was  a  case  of  distress,  and 
distress  in  its  effective  form  is  certainly  given  by 
Act  of  Parliament.  In  truth,  after  all  the  time 
and  trouble  spent  in  the  examination  of  these 
cases,  and  the  various  topics  of  this  tedious  en- 
quiry, it  comes  to  this  question :  Does  the  seizure 
by  the  Sheriff  under  the^eri  facias  operate  so  as 
to  effect  a  change  of  the  property  of  the  party  ? 
in  other  words,  is  the  execution  complete  till 
the  sale,  s6  as  to  transfer  the  property  ?  For  if 
it  be  then  complete,  and  if  the  property  be  thereby 
divested,  the  Crown  process  is  certainly  too  late. 
If  it  is  not  divested,  the  execution  not  being 
completed  •till  the  sale,  then,  according  to  the 
authorities,  in  my  opinion,  the  Crown  process  is 
not  too  late ;  for  the  proceedings  are  concurrent, 
and  the  Crown's  execution  must  be  preferred. 


Richards,    Lord  Chief  Baron. — This  is  a 
question  of  very  great  importance  to  the  public ; 
and  it  certainly  is  attended  with  very  considerable 
drf&culties.     I  understand  that  it  is  not  intended 
to  be  left  in  this  Court ;  and  it  is  necessary,  in 
ordier    to    afford  facility  to  the  further  investi- 
gation of  it,  that  I  should  give  an  opinion  pro 
formd    against   my  Brother  JVood\     otherwise 
^  question  must  remain  here.     Without  en- 
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tering  into  a  revision  of  all  the  arguments— 
I  feel  it  impossible  for  my  own  part  to  decide 
against  the  determination-  in  The  King  v. 
JVelU  and  Allnutt.  That  was  a  solemn  de- 
cision of  ,this  Court.  It  was  very  deliberately 
argued  and  well  considered,  and  it.  was  a  very 
elaborate  judgment  of  the  whole  Court,  who 
were  unanimous  in  it.  They  took  into  consider- 
ation all  the  cases  that  had  been  decided  before, 
some  of  which  support  a  contrary  doctrine  un- 
doubtedly ;  and  they  over-ruled  those  cases  so  far 
as  they  contradicted  the  decision  in  The  King  v. 
Wells  and  Allnutt.  Since  that  time,  a  great  many 
cases  of  the  same  description  have  come  before 
the  Courts;  some  of  them —indeed,  many  of 
them— since  I  have  had  the  honour  of  sitting  on 
the  Bench.  In  all  those  the  Court  have  either 
(as  it  were)  tacitly  acted  on  The  King  v.  Wells 
and  Allnutt,  or  sometimes  they  have  suffered  a 
discussion,  rather  reluctantly  I  believe,  with  re- 
spect to  the  weight  which  was  due  to  that  case. 
I  happen  to  have  in  my  note-book  the  case  of  The 
King  v.  Sloper  and  Allen^  in  Michaelmas  Term, 
1818,  when  this  question  was  argued,  although 
on  motion,  with  all  the  solemnity  with  which  the 
present  has  been  argued;  and  although  I  have 
heard  an  able  argument  to-day  against  the  de- 
cision that  was  then  pronounced,  I  must  presume 
to  say,  that  I  hardly  ever  heard  at  the  bar  a 
more  able  argument  than  that  of  Sir  fVillian^ 
Omen,   and  yet  the  Court  said  that  they  would 

iibide  by  The  King  v.  JVells  and  Allnutt.    Now, 

that 
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that  being  the  course  which  this  Court  has  taken^       IMO. 
I  do  not  feel  myself  at  liberty  on  this  occasion,     ,j^^  ^^^ 
nor  am  I  called  on,  to  decide  against  that  case.       ^^ 
We  have  been  told   that  there  has  since  been 
an  opmion  entertamed  contrary  to  the  decision   .cw^Bm% 
in  that  case.    Whether  that  was  so  or  not  I  do 
not  know;    but  I  cannot  take  as  an  authority 
merely  the  supposed  inclination  of  a  Judge,  or 
more  Judges  than  one:  but  there  has  certainly 
been  no  subsequent  decision,  beyond  all  question, 
against  The  King  v.  fFelU  and  Allnutt.     That 
being  so,    I  abide  by  that  decision,  as  I  think 
myself  bound  to  do  on  the  present  occasion.   .1 
do  not  mean  to  say,  that  I  do  not  feel  that  there 
is  a  great  deal  of  difficulty  in  that  case.    At  pre- 
sent I  think  the  decision  is  right ;   but  I  have 
heard  so  much  to-day,  and  heretofore  when  it  was 
zo  well  put  in  the  able  manner  in  which  it  was 
argued  by  Sir  JViUiam  Owen,  that  I  feel  con* 
siderable  diffidence  on  the  subject;  and  therefore 
I  do  not  at  all  bind  myself  to  abide  by  the  de- 
cision m  The  King  v.  Wells  zxiA  Allnutt,  when  it 
may  come  on  to  be  heard  elsewhere,  so  that  the 
opinion  of  the  other  Judges  may  be  had ;  but  at 
present,  under  these  circumstances,.  I  consider 
myself  bound  to  adopt  the  conclusion,  and  xo 
abide  by  the  case  of  The  King  v.  Wells   and 
Allnutt,  whatever  difficulty  I  may  feel  in  so  doing. 
I  therefore  agree  with  my  Brother  Graham  and 
roy  Brother  Garrow,  that  there  must  be 

Judgment  for  the  Crown, 
OBSERVATIONS 
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OBSERVATIONS   ' 

I 

ON    THE     FOREQOING     CASE. 

Mi^M^M^f  The  question,  of  whether  the  property  in  the 
^•^"®  goods  of  the  debtor,  seized  under  ^,  Jieri facias 
GiLBi.  ]^y  tji^  SherifFi  be,  by  the  act  of  seizure,  divested 
out  of  himi  has  been  treated  necessarily  dirough- 
out  the  argument  in  this  case,  as  being  the  first 
question  to  be  disposed  of,  if  indeed,  it.be  not 
absolutely  a  preliminary  question ;  because  if  that 
were  so,  the  second  and  principal  question  in  the 
case  would  not  arise.  In  all  the  former  discus- 
sions of  the  poiots  how  i)rought  before  the  Court, 
the  enquiry  on  the  first  appears  to  have  been 
limited  to  whether  the  property  was  altered  by 
the  delivery  of  the  writ  of  Jieri  facias  to  the 
Sheriff^  as  a  consequenceH)f  its  being  one  of  the 
effects  of  such  delivery  to  bind  the  goods  by  vir- 
tue of  the  Statute  of  Frauds.  In  this  case,  that 
enquiry  has  been  extended  in  a  very  material 
respect,  so  far  as  to  make  it  now  necessary  to 
determine  whether  actual  seizure  by  the  Sheriff, 
effects  such  an  alteration  of  the  property  as  to 
divest  it  altogether  out  of  the  debtor,  and  leave 
nothing  on  which  subsequent  process  of  any  sort 
can  attach. 

Upon  that  point,   it  is  apprehended,   that,  in 
the  case  of  the  Crown,  where,  by  the  prerogative, 
even  the  remnant  of  a  right  or  an  equity  is  suf- 
ficient to  let  in  the  Crown's  claim  and  render  the 
^  goods  liable  to  be  taken,  it  is  not  enough  that 

there  should  be,  as  a  necessary  result  of  the  seizure, 

-,  a  mei'c 
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a  mere  alteraticm  of  the  property,  to  whatever  ObiemittoM 
extent  it  may  be  effected  short  of  an  absolute    Tbe&i«o 
divesting  of  the  whole,  so  as  to  oust  the  Crown ;     oiw. 
and  it  may  even  be  doubted  whether  the  whole 
property  should  not  be  completely  transferred  to 
some  other  person  than  the  debtor,  ere  the  right 
of  the  Crown  can  be  entirely  defeated ;  because, 
it  is  conceived,  the  Crown  may,  by  the  preroga- 
tive,  seize  in  transit u^  so  as  to  intercept  the  trans- 
fer of  the  property,   even  while  in  the  act  of 
passing  from  its  debtor  to  his  creditor*    What- 
ever may  be  the  consequence  of  the  deliverj/  of 
the  Jieri  facias  to  the  Sheriff,   in  this  respect, 
there  can,  it  is  conceived,  be  no  doubt  that  a 
seizure  by  the  Sheriff  under  it,  has  the  effect  of' 
making,  in  a  certain  degree,  an  alteration  in  the 
property  in  the  goods :  it  at  least  diminishes  the 
debtor's  property  in  them,  so  far  as  that  his  former 
complete  and  absolute   ownership,  by  virtue  of 
which  he  might  have  used  or  have  disposed  of 
them  as  he  pleased,  without  lawful  control,  is  . 
thereby  abridged  to  a  certain  degree,  inasmuch  as 
the  entire  dominion  over  them  is  no  longer  in  the 
Defendant  after  seizure,  and  his  right  is  thereby 
also  still  further  diminished  by  the  absolute  trans* 
fer  of  a  special  property  in  them  to  the  Sheriff, 
who  has  thereby  not  only  the  possession,  but  the 
right  of  possession  pro  tempore^  as  being  in  the  ^ 
first  instance   cwtos  rerum   in    custodid   legis. 
la  the  mean  time,  however,  the  general  property, 
subject    to    abridgment  by  the  intervention   of 
such  special  right,  must  be  either  in   the  De- 
fendant   or   the    Plaintiff,    or,    as    Mr,    Justice 

Powell 
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Obwrratioiis  Powell  (a)  says,  it  must  be  in  abeyance.     But 

Mthe  case  of  nit  •«!     •     •  it 

TheKiHo  as  the  Defendant  has  stilU  it  is  presumed,  at  least 
Gikst.  a  right  of  property,  and  may  at  any  moment  of 
time  acquire  a  right  of  possession  also,  (which 
no  other  person  could  do)  even  up  to  the  very 
last  instant  of  the  SheriiTs  custody,  and  may 
then,  by  making  a  tender,  hinder  and  stop  the 
sale  (6),  it  should  seem  that  the  property  is 
not  actually  divested  out  of  him  by  the  mere 
rightful  amotion  of  actual  possession,  and  the 
consequently  necessary  suspension,  or  rather  re- 
striction, by  the  effect  of  the  process  of  the 
law,  of  that  entire  dominion  over  them  which 
he  previously  had  as  absolute  owner;  still  less 
is  it  transferred  to  the  Plaintiff.  Tlie  Defen- 
dant, it  is  apprehended,  could  sell  the  goods  to 
a  purchaser,  subject  to  the  Plaintiff's  and  Sheriffs 
demands  against  him,  and  the  sale  would  give  to 
the  purchaser  a  right  to  have  a  transfer.  If  it 
were  a  real  chattel  which  had  been  seized,  or  a 
term  in  land,  perhaps  the  Defendant,  on  a  bill  for 
a  specific  performance  of  a  contract  for  sale  of 
the  term,  executed  while  it  was  in  the  Sheriff  s 
custody,  would  be  decreed  to  convey  the  pre- 
mises; and  that  he  would  not  be  compellable 
to  do  if  he  had  not  some  right  remaining  in 
himself  at  the  time  of  the  contract  entered 
into.  He  has  still  the  jus  in  re,  and  may 
at  any  time  acquire  the  Jus  ad  rem.  So, 
if  there  should  be  more  goods  taken  by  the 
Sheriff  than  would  suffice  to  satisfy  the  de- 
mands to  which  they  were  subject  in  his  hands, 

the 

(«)  6  Mod.  293.  (b)  The  Kiwf  v.  Bird,  2  Show.  8T. 
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the  Defendant,   after  satisfaction   of  the   exe-    ovwrvmtfmit 
cation  out  of  the  produce  of  the  sale  of  the     TheKm* 
goods,  would  be  entitled  to  the  surplus,  without       oilm. 
bill  of  sale,  or  any  act  to  be  done  on  either  side, 
but  delivery,    or  rather  restitution;  for  that  i^ 
more  necessary  to  release  the  Sheriff  than  to  en- 
title   the  party.  •— The  Sheriff  has    often  been 
said  to  be  trustee  during  his  possession :  if  so,  he 
is  trustee  for  the  Defendant ;  and  although,  per- 
haps, to  the  amount  of  the  Plaintiff's  demand 
he  may  be  trustee  for  the  Plaintiff  also ;  yet  it 
would  be  limited  to  that  amount  only,  whilst  he 
is  a  trustee  for  the  Defendant  in  respect  of  the 
whole  ;  for  he  has  an  interest  in  the  whole  at  all 
times,  as  well  in  any  surplus  as  in  what  should  be 
necessary  to  satisfy^the  Plaiirtiff ;  because,  as  that 
goes  in  discharge  of  his  debt,  he  has  still  an  inte- 
rest in   having  it  so  applied,  and,  consequently, 
in  the  goods  themselves  so  far,  as  much  as  in  the 
rest,   if  there  should   be  any  surplus  remaining, 
over  and    above  what  would   satisfy  the  debt. 
And,  although  the  Sheriff  may  clearly  maintain 
trover  during  the  continuance  of  his  right  of  pos- 
session,- the  Defendant,  it  is  apprehended,  might 
also  support  such  an  action  for  a  conversion,  even 
during  the  possession  by  the  Sheriff,  after  satis*- 
fying  the  execution ;  and  if  he  should  release  the 
Sheriff,  he  might  avail  himself  of  his  evidence 
in  such  an  action. 

If,  then,  the  debtor  has  the  property,  or  the 

right  of  property,  with   a  qualified   conditional 

right  of  possession,  it  is  apprehended  that  there 

is  a  sufficient  interest  remaining  in  him  on  which 

•the 
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otMtfvatittM  the  prerogative  right  of  the  Crown  (which  reaches 
TbeKiae  aU  the  property  of  the  debtor,  and  his  right 
fiiun*  thereto^  whetlier  that  be  merely  the  jus  in  re 
or  jus  ad  rem)  may  attach.  It  has  been  even 
considered  by  some,  that  the  money  arising 
frcHn  the  salt  of  a  Crowns-debtor's  effects,  taken 
in  executioB,  is  liable,  in  the  hands  of  the  Sheriff, 
to  this  process  dF  the  Crown  till  actually  paid 
over  to  the  Plaintiff  (a).  In  strictness,  undoubt* 
edly,  the  money  levied  by  the  sale  should  be 
brought  into  Court  {b) ;  although,  by  permission 
of  the  Courtf  the  Sheriff  may  be  alkmed  to  re* 
turn  that  he  has  paid  the  money  to  the  Plain* 
^  tiff  (c) ;  and  on  that  ground  it  is,  perhaps,  that 
it.  has  been  considered,  that  even  money  pro* 
duced  by  the  salie  of  goods  seized  under  a  Jicri 
facias  is  not  out  of  the  reach  of  the  paramount 
piaims  of  &e  Crown,  whilst  in  the  custody  of  the 
law,  which  it  is  till  paid  over  to  the  judgment 
creditor. 

The  principal  question,  in  the  case,  however, 
'  is,  whether  the  particular  mode  of  proceeding  by 

immediate  process  of  extent  in  aid,  resorted  to 
m  the  present  instance,  under  the  circumstances 
x)f  this  case  (it  being  assumed  to  have  been  pre- 
viously authori2ied  By  law,  as  founded  on  the  ac- 
knowledged prerogative  of  the  Crown)  has  not 
been  so  restricted   by  the  79th  section  of  the 

statute  of  the  33d  Hen.  VIII.  c.  39,  as  to  be  pre- 
cluded 

(a)  Note  to  SmaUcmbe  v.  euHon,  (C.)  4.  vol.  ii.  p-  3^2- 
Cross,  1  Lord  Raym.  Rep.       (c)  Tke  King  v.  Bird,  2  Show. 

262.  87.— Caitfum  ▼•  Smalwood  and 

(6)  2  Bac,  Ab.  tit.  JSre-  others,  3  Lev.  204. 
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eluded  wherever  the  subject  has  obtained  judg*  o 
inent  [or^  at  least,  where  the  Sheriff  has  seized    hm  kih« 
the  debtor*8  goods  under  a  ^eri  facias  on  such      Oi 
judgment]   before  the  Crown   has    commenced 
proceedings  *• 

On  that  question^  the  following  suggestions 
relating  to  topics  not  adverted  to  in*  the  course 
of  the  arguments  or  the  judgments  in  this  case^ 
are  here  offered  to  assist  the  fullest  investigation 
of  this  most  important  question.  They  are  in 
substance  transposed  from  a  treatise  on  a  subject 
(of  which  such  proceedings  necessarily  form  a 
conspicuous  part)  now  preparing  for  publication ; 
and  are  submitted  to  the  consideration  of  thos« 
who  may  be  desirous  of  pursuing  the  enquiry 
further,  in  order  to  refer  them  to  authorities 
which  have  been  'oollect?ed  at  some  pains,  and  to 
enable  them  the  more  readily  at  least  to  direct 
their  search  to  much  that  is  to  be  found  in  the 
books  on  ibis  question,  placed,  as  it  is  attempted 
to  be,  in  a  new  light,  and  upon  other  grounds 
than  those  on  which  it  was  argued. 

Their  tendency  is  to  shew,  that  the  Crown's 
prerogative  right  to  proceed  by  eitentfin  i  he  first 

instance 

^  The  mere  circumstance  of  judgmeni  being  obtained 
before  the  Crown  hoM  commenced  proceedingi^  althongh  that  is 
the  express  language  of  llie  flttatnte,  does  not  appear  to  horve 
been  insisted  on  in  this  or  any  other  case. 

t  That  extents  eo  nomine  hare  been  always  used  as  a 
prerogative  proceeding  on  the  part  of  the  Crown,  is  manifest 

from 
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^ttir^*^^"of  '^^'^^^^  against  the  goods  and  chattels  of  its 
The  Kino  debtors^  and  their  debtors,  in  cases  where  the 
OuAf*  debts  are  in  danger  of  being  lost,  was  not  only 
not  given  by  the  statute  of  Hetu  V III.,  but  that 
it  is  not  in  any  respect  abridged  or  touched  by  the 
74th  section  of  that  statute,  and  that  this  extra- 
ordinary mode  of  proceeding  is^not  in  fact  within 
the  purview  of  that  statute :  nor  adverted  to  by 
it,  either  in  terms  or  by  construction,  except, 
perhaps,  only  as  far  as  a  general  discretion  is 
thereby  given  to  the  Court  of  Escheguer  to  admit 
the  just  claims  of  the  subject  in  answer  to  the 
Crown's  demands,  and  to  regulate  and  controul 
the  issuing  of  the  prero^tive  process  on  the 
part  of  the  Crown. 

That  act  appears  to  have  been  passed /with  a 
view  to  the  construction  of  a  new  Court  of  Re- 
cord—  the  Court  of  General  Surveyors,  —  and 
to  give  to  that,  and  to  the  Court  of  Augmen- 
tations, jurisdiction,  powers,  and  authority,  in 
all  respects  equal  to  those  of  the  Court  of  Ex- 

chequer, 

from  the  Records.  In  the  50  Ed.  III.  (a),  the  Commons 
petitioned^  ^'  That  such  as  by  sinister  means  procure  extenU 
against  the  King  (6)  at  a  yalne,  where  it  is  thrice^  or  far 
better,  .may  be  punished." — Antwer :  The  King  will  make 
anch  e^qtiiry  thereof  as  him  pleaseth. 

In  the  same  year  (c)  they  petitioned.  That  all  patents  of 
farms,  as  well  of  denizens  as  aliens,  may  be  confirmed  and 
not  repealed.— iliMtrer:  The  King  granteth  but  where  there 
are  extenti  duly  returned,  or  for  other  reasonable  causes. 

« 

(fi)  Cott.  Abr.  Rec.  isa.  from  Mnd^x* 

ifi)  VitUpfutf  p.  390,  the  extract         (c)  Cott.  Abr.  Rec.  17S. 
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chequer y  restraining  either  Court  to  the  subject*  obtermtkwi 
matters  of  jurisdiction  arising  in  each  severally.  The  Ki«« 
That  statute  recites,  ^^  And  forasmuch  as  all  and  Oium. 
singular  the  premises  be  appertaining  to  the 
King's  most  royal  Majesty,  as  in  the  right  of  his 
Imperial  Crown  of  this  realm,  which  crown  so 
being  Imperial,  it  is  very  necessary  and  expedient 
that  all  possessions,  lands,  tenements,  and  other 
hereditaments,  being  any  part,  parcel,  or  member 
thereof,  should  be  of  such  nature,  quality,  and 
condition  as  one  whole  and  perfect  body,  undis«« 
membered,  so  that  the  officers  thereof,  appointed 
by  the  King's  Highness,  should  have  no  necessity 
to  have  mid  or  assistance  of  the  authority  and 
power  of  any  other  Court  or  jurisdiction^  of  or 
for  the  ordering,  surveying,  setting,  letting  of  any 
of  the  premises,  or  for  levying  of  all  and  singu* 
Jar  the  farms,  rents,  issues,  profits,  and  com^ 
modities  of  the  premises,  or  for  the  determination 
and  judgment  of  any  manner,  cause  or  causes 
that  might  happen  to  grow,  insurge,  or  rise,  in,  of 
or  about  the  same,  or  any  part  thereof  wherein  the 
King's  Majesty  is  party.  Therefore  as  well  fox 
the  good  ordering,  and  for  more  spee^  and  due 
administration  of  justice,  to  be  had  of  and  coq«> 
cerning  all  and  singular  such  the  King's  honours 
&c.  and  to  the  intent  the  King's  said  excellent 
Majesty^  his  heirs  and  successors,  may  the  more  . 
truly  and  speedily  be  answered,  contented,  and 
paid  of  the  rents,  issues,  farms,  revenues,  and 
profits,  rising,  coming,  and  growing,  or  which 
hereafter  shall  rise,  come,  or  grow  of,  in,  and 
aipon  [the  said  honours  &c.]  It  then  consti- 
tutes 
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ObMrvfttiom  tates   the    Court  of    General    Surveyors,    aftd 

tB  tlie  caie  of  ^        - 

tikKiii^  enacts,  *^  that  they  shall  have  full  power 
i^lfB^  and  authority  from  thenceforth  to  compel  the 
8^d  accountants  to  account  before  diem;  and 
also  to  examine,  hear,  and  determine  dieir  ac- 
countSy  and  all  circumstances  thereof,  and  to  do 
and  execute  all  and  every  thing  and  things  in  and 
upon  every  of  the  said  accounts,  as  well  for  the 
sure  payment  und  satisfaction  of  such  rentSf 
farmSf  issues,  profits^  revenues^  debts  and  duties 
'  as  belong  or  shall  grow  unto  the  King's  Highness 

by  reason  of  the  same,  &c«  &c.  And  generally, 
shall  have  full  power  and  authority  to  levy,  or 
cause  to  be  levied  to  the  KingV  use,  by  all  ways 
and  means,  by  their  discretion,  all  and  lingular 
'  the  rents,  faims,  issues,  revenues,  profits,  ar- 
rears, debts,  and  duties  that  shall  grow  and  be 
due  to  the  King."  Then  the  modes  of  proceed' 
mg  in  those  Courts  are  prescribed  and  enumerated 
in  several  of  the  subsequent  clauses. 

Throughout  the  whole  act  it  appears,  that  the 
intention  of  the  framers  was  directed  solely  to 
proceedings  by  the  Crown  for  the  recovery  of  its 
debts  by  suits  against  its  debtors,  in  ordinary  cases 
instituted  in  personam  in  the  common  course  in 
those  several  Courts ;  in  other  words,  to  proceed- 
ings in  suits  where  the  Crown-debtors  were  sol- 
vent, and  the  (Jrown  debts  not  in  immediate  or 
visible  danger  of  being  lost  to  the  Crown  if  it 
should  proceed  in  the  usual  manner,  and  to  those 
only.  All  the  various  provisions  and  enactments^ 
and  the  whole  tenor  and  object  of  the  statute?  abun- 
dantly 
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dantly  prove,  that  the  attention  of  the  legislature  obtmrntiaoi 
tras  dire<:ted  to  sueh  proceedings  only,  and  that  no    HmKimo 
other  were  contemplated.    There  is  nothing  to  be      K>iUi'. 
found  throughout  that  very  long  act  in  any  way  re^ 
lating  to  the  extraordinary  and  collateral  mode  of  ' 

proceeding  then  in  use,  founded  on  the  King's  com- 
mon law  prerogative,  to  secure  the  debtor's  goods 
to  answer  the  Crown's  demand  by  immediate  <Mr 
frcstnt  process  of  extent,*  whether  immediate,  or 

in 

•  As  much  confusion  may  be  ayoided  by  observing,  in  all 
qiiestiona  on  this  subject,  the  tnie  distincUon  (hiUierto  not 
always  sufficiently  insisted  on  and  attended  to)  between  immedi- 
ate extents  (or  extent*  in  chief)  and  extents  in  aid,  and  again 
between  the  *  immediate  process  of  extent'  and  '  process  of  im- 
mediate extent,'  it  wiU  be  of  use  to  notice  here  in  what  that 
distinction  reaUy  consists.    The   immediate  process  of  ex- 
tent is  distinguishable   from  the  extent  which  issues  and 
IS  founded  upon  some   preyious   intermediate    proceeding 
taken  against  the  party:   the  process  of  immediate  extent 
is  distinguishable   from    the   extent   in  aid.      All  extents 
issued  against  persons  who  are  immediate  debtors  to  (he 
Crown,   are  properly  called  immediate  extenti  (or,  as  they 
are  sometimes  termed.  Extents  in  Chief)  because  the  party 
is  the  immediate    debtor  to  the  Crown,   or  the    Crown's 
debtor  m  capiie  or  in  chief;  and  all  extents  against  persons 
indebted  to  the  Crown-debtor,  from  the  first  to  the  third 
degree,  (that  is,  for  three  degrees  remoyed  from  the  Crown's 
immediate  debtor  exclusively)  are  extents  in  aid.    These  are 
sometimes  direcUy  in  aid  of  the  Crown  (a);  but  they  are,  for 
the  most  part,  in  aid  of  the  original  Crown-debtor  in  the 
first  instance,  and  they  are  always,  in  effect,  ultimately  in 
aid  of  both.     The  extent  in  aid  was,  fi^m  its  origin,  al- 
ways intended    solely   for  the  '  advantage  of  the    Crown, 
through  the  medium  of  debts  due   to  its  debtors,    and  is 
equally,  with  the  extent  in  ohief,  founded  on  the  Royal 
prerogative.    The  origin  of  extents  in  aid  is  said  to  be  this: 
The  Ring  being  presumed  to  be  incapable  of  promoting  main- 
tenance, could  at  all  times  take  an  assignment  of  debts  due 

to 

(«)  In  Yett  V.  Kirufood^  (Lil.  Eat,  30r)  th«  extent  it  called  "  an  extent 
maid  efthelUnc.*' 
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on^rS^'lJf  ^^  ^^^^^'  ^^  ^^  ^'^'  directed  in  rem,  the  proceedmg 

TbeKiMG    resorted  to  only  in  those  desperate  cases  where 

GiLEf.  the 

to  his  debtoi^s.  «  This  (says  Gilbert  (a)  )  begot  the  notion,  that 
debts  might  be  extended  [seized]  in  aid  of  the  King's  debtor, 
as  part  of  his  personal  estate."  For  that  reason,  and  in  con- 
sideration that  it  is  for  the  advantage  of  the  Crown  to  use 
its  prerogative  for  expediting  the  recovery  of  its  debts  by 
SKC&  means,  the  Courts  in  practice  and  on  principle^  makes  no 
sort  of  distinction  between  them,  or  gives  an  advanti^e  taone 
which  it  denies  to  the  other.  In  the  single  instance  where 
the  debtor  to  the  Crown-debtor  is  also  at  the  same  time  liable 
to  an  immediate  extent^  as  an  immediate  debtor  of  the  Crown, 
the  practice  is  to  prefer,  in  executing  the  process,  the  immedi- 
ate extent;  but  the  preference  given  in  that  case  to  the  izome* 
diate  extent  is  not  founded  on  any  supposed  clasliing  of  iuteretts 
I  as  between  the  Croum  and  the  sulject  on  such  a  coincidence. 

That  is  a  reason  which  the  Court,  looking  only  to  the  Crown's 
advantage,  does  not  contemplate.  In  fact,  it  does  not  al- 
ways exist — as  where  both  Uie  parties  so  proceeded  against 
are  insolvent,  and  also  where  tlie  proceeding  is  eflTectively 
on  the  part  of  the  Crown.  That  practical  preference  has, 
in  reality,  no  other  foundation,  and  it  is  in  effect  nothing  more 
than  the  Crown's  obvious  right  to  prefer  any  or  either  of  its 
several  concurring  prerogative  writs  in  the  execution ;  and,  of 
{  course,  it  would  take  iSare,  in  serving  the  several  writs,  that 

that  demand  should  be  first  satisfied  for  which  the  Crown 
night  have  the  most  slender  security.  This  power  to  prefer 
either  of  such  proceedings,  further  shews,  that  both  are 
equally  considered  to  be  proceedings  wholly  on  behalf  of  the 
Crown  in  effect,  and  that  the  extent  in  aid  is,  in  all  its  de- 
grees, a  pure  prerogative  right  (b).    It  is,  however,  one  which 

from 
(a)  Tr.  on  Excheq.  167. 

(6)  It  may  be  worthy  of  remark  here,  that  the  jarisdiction  of  thii  Court 
to  take  cognisance  of  debts  doe  to  Crown-debtors,  was  very  early  at' 
triboted  to  the  speed  with  which  the  Crown's  debts  were  thereby  re- 
covered. Lord  Somen  (rendering  the  language  of  Breton  *)  thus  cites 
bis  authority,  in  the  Bamker'a  eoui,  **  Oar  Treasurers  and  our  Barons 
from  henceforth  shall  have  Jurisdiction,  6ie,  See.'*  and  to  take  cogni- 
■ance  of  debts  which  are  owing  to  our  debtors,  tliat  tee  may  come  at  our 
debts  the  sooner ;  and  certainly,  when  the  only  mode  which  the  Crown 
had  of  rendering  its  debtor's  idnd  avaUable  was  by  levan,  it  expedited 
the  recovery  of  its  debU  by  seizing  its  debtor's  debts  at  once,  than  by 
waiting  tiie  operation  of  a  lerori/actas. 

♦Fo.9,h.  tSt.Tn.l47. 
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the  Crown's  debts  wterc  considered  in  immediate  ^^Jf^;;^?"*- 

on  uM  caw  01 

danger  of  being  lost,  unless  some  such  measure     i*«  *«■• 

of         * 

from  its  very  nature,  u  long  ts  it  exists,  miiBt  be  liable  to  be 
abused  for  private  ends ;  and  as  noqnestionablj  it  some'- 
times  is  attempted  to  be  so  abased  where  the  Crown-debtor  is 
of  snfficient  abflity  to  pay  the  debt  without  resorting  to  this 
proceeding,  it  is  therefore  often  said  to  be  a  proceedrag  for 
the  mere  personal  advantage  of  the  Crown-debtor.  Although 
that  indeed  may  be,  and  frequently  is,  nltimately  beneficial 
to  the  Crown,  it  is,  however,  qnite  clear,  that  so  remote  an 
advantage  forms  no  part  of  the  consideration  on  which  the 
prerogative  right  was  founded,  and  rests.  It  is  a  neeessary 
evil  consequence  inherent  in  the  right  itself,  and  cannot  be 
eradicated  without  destroying  the  right,  and  that  can  only  be 
done  by  the  interference  of  the  legislature.  The  Court  most 
anxiously  watches  the  practice  to  prevent  such  abuses,  and 
as  the  attempt  is  consequently  most  commonly  abortive,  and 
always  dangerous,  the  process  is  largely  protected  from  such 
abuses. 


A  novel  and  ingenious  distinction  has  been  taken  in  a 
recent  work  of  gi^at  merit  and  value  on  the  subject  of  Ex- 
tents, between  such  as  are  prosecuted  really  for  the  Crown's 
debts  against  the  debtors  of  the  immediate  Crown-debtor,  at 
the  instance  aad  for  the  advantage  of  the  Crown,  and  such  as 
are  sued  out  by,  or  rather  at  the  instance  and  on  the  part  of, 
the  Crown-debtor  himself.     The  former  are  there,  for  the 
purpose  of  that  distinction,  called  Extents  in  Chief  in  the 
tteand  decreet  as  distinguished  from  the  latter,  which  are 
there  called  Extents  in  Aid,  *as  being  prosecuted  wholly  for 
the  advantage  of  the  Crown-debtor.    Now  that,  with  respect 
to  the  latter,  would  be,  if  well  founded,  an  invidious  dis- 
tinction, destructive  of  the  title  to  the  equal  protection  of 
the  Court,  which  it  has  ever  received  in  practice,  on  the 
{Hruiciple  of  being  equally  employed  for  the  benefit  'of  the 
public ;  but,  for  the  reasons  before  given,  and  there  being  no 
sudi  distinction  recognised  in  practice,  or  warranted  by  any 
thing  to  be  found  in  the  books»  it  is  submitted,  with  defe- 
rence, that  there  is  no  foundation  for  such  a  distinction  in 
law,  however  it  may  be  in  some  instances  apparently  sup- 
ported by  the  facts  of  certain  particular  cases.     An  extent 
against  the  debtor  of  the  Crown  s  debtor  is  said  to  be  in  the 
firti  degree,  and  that,  and  indeed  the  extent  in  every  other 
VOL.  viK.  B  B  degree, 
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obMrratioM  of  Security  were  adopted  quasi  quia  timet f  pre- 
The  &»a  vious  to  the  Commencement  of  the  proceedings 
Qiui.  for  the  recovery  of  the  debt,  lest  the  debtor's 
effects  should  be  lost  to  the  Crown  in  the  mean 
time.  It  is,  in  truth,  a  creature  of  the  Court, 
formed  out  of  the  power  given  to  the  Exchequer 
by  the  statute  of  Hen.  VIII.  to  use  the  preroga- 
tive of  the  Crown  in  enforcing  payment  of  the 
Crown's  debts,  and  in  securing  in  the  mean  time, 
*he  Crown-debtor's  property  and  effects,  and  the 
debts  due  to  him,  that  they  Qiay  be  forthcoming 
to  answer  those  Crown  debts  when  recovered^  and 
also  to  temper  their  proceedings  by  that  equitable 
consideration  of  the  subject's  claims,  on  the  other 
hand,  which,  by  the  statute,  the  Court  are  autho- 
rized to  admit  judicially;  and,  therefore  it  is,  that 
both  on  the  original  issuing  of  the  process  and  in 
all  its  subsequent  stages,  it  is  under  the  summary 

control 

degree,  is  an  extent  merely  and  itrietij  in  aid,  and  eyery  ex- 
tent in  aid  is,  in  contemplation  of  law,  always  an  extent 
in  the  first  or  some  more  remote  degree.  The  learned  au- 
thor of  the  Treatise  alladed  to  appears  to  have  orerlooked 
or  omitted  one  (the  first)  degree,  imless  it  is  meant  that  the 
Crown's  immediaie  d^tcr  is  to  be  considered  as  the  debtor  in 
chief  in  the  fint  de^rree;— but,  as  *'  degree  ^  is  a  relatire  term, 
that  first  degree  mast,  ex  termino  be  a  remoral  one  step  from 
the  immiediate  debtor*  or  debtor  in  chief.  If  one  be  indebted  to 
another  in  any  degree,  he  cannot  be  aii  immediatexlebtor,  and 
ffice  vertA :  the  first  gradation  in  the  scale  of  remorai  of  nper-^ 
Monal  privity  of  obligation  or  debt,  is  the  first  from  the  debtor 
himself.  To  explain  this  snccincUy : — All  debts  owing  to  the 
Crown  in  capite,  or  in  chief,  make  the  immediate  debtor  tha^ 
debtor  to  the  Crown  tn  thejini  imianee^  and  debts  owing  to 
snch  Crown-debtor  becoming  also  dne  to  the  Crown  when  an 
extent  ia  sued  oat  against  the  creditor,  the  debt  doe  to  the 
Crown-^MlOTi  makes  the  party  debtor  to  the  Crown  in  thM 
Jhrst  degree. 


SITTINGS   AFTER   TRINITY   TEAM,t.  I  GEO.  lY.  387 

control  of  the  Barons,  and  they  may  mould  it  any  ^^^^^^ 
way  which,  according  to  their  discretions^  they    TkeKma 
may  think  most  expedient^  and  best  calculated  to      <*»"•• 
meet  the  justice  of  each  particular  case  on  either 
side.    Thus,  whilst  they  enforce  the  rights  of  the 
Crown  by  the  judicial  application  of  tha  royal 
.  prerogative,  they  may  preserve  the  claims  of  the 
subject,  who  may  have  any  legal  or  equitable 
defence  to  the  demand  of  the  Crown. 

That  this  extraordinary  mode  of  proceeding  by 
immediate  extent,  which  is,  in  effect,  a  proceeding 
directed  as  much  against  the  creditors,  (or  any 
persons  having  claims  on  the  debtor's  property  in 
any  cliaracter)  as  against  the  debtor  himself,  is 
not  within  the  statute,  appears  as  well  from  what 
it  is  not  as  from  what  it  is, — from  the  nature  and 
object  of  the  proceeding — and  from  the  course, 
progress,  and  final  result  of  it.     It  is  submit  ted, 

• 

that  this  species  of  extent  is  not  an  extendi 
facias^  and  that  it  is  a  misapprehension  so  to 
consider  it ;  and  further,  that  the  extendi  facias 
has  not  been  given  by  the  statute  to  the  Crown 
for  the  recovery  of  all  and  every  of  its  debts,  as 
the  55th  section  has  been  supposed  to  have  done ; 
at  least,  that  it  has  not  given  every  mode  of  pro- 
ceeding there  enumerated  for  the  recovery  of  each 
and  every  of  the  King's  debts.  It  has  given  every 
mode  of  proceeding  to  each  of  the  enumerated 
Courts ;  but,  with  respect  to  the  debts,  the  clause 
must  be  construed  reddendo  singula  singulis^  the 
extendi  facias  being  confined  to  the  debts  on 
bonds  in  pais^  as  a  consequence  of  their  being  put 

BB  3  on 
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obMnrationt  On  a  footiiig  With  Statutes  staple,  and  therefore  re- 

on  the  case  of..  .  ••••  i    .1. 

The  King     quirmg  no  longer  an  inquisition  to  record  tnem. 
.  CiLM.      An  extendi  facias,  properly  so  called,  for  a  simple 

contract  debt  put  on  record  by  inquisition  has 

never  been  heard  of  in  practice. 

Under  what  circumstances,  and  at  what  pre- 
cise  period,  the  proceeding  itself  first  originated, 
it  is  at  this  time  difficult  to  discover ;  but  it  is 
quite  clear^  from  its  nature,  as  it  exists  in  use  as  at 
present,  that  it  is  a  very  ameliorated  modification 
of  the  King's  ancient  and  inherent  prerogative  ta 
stay  all  proceedings  against  his  debtor,  and  of  the 
subsequent  qualification  of  that  prerogative  by 
the  25th  of  Edrv.  III.,  to  stay  execution  only 
upon  judgments  obtained  by  the  subject  till  the 
Crown's  debt  were  satisfied  bjf  the  judgment  cre^ 
ditor^  exercised,  as  it  now  is,  wholly  on  behalf  of 
the  public,  in  protecting  and  recovering  the  re- 
venue. It  is  very  probable  that  this  species  of 
proceeding  by  immediate  process  of  mesne  extent,* 
as  contradistinguishable  always  from  Jinal  process 

of 

*  To  obviate  another  apparent  difficulty  which  the  propo* 
aition  that  an  immediate  extent  is  not  within  the  statute  may 
seem  to  have  to  contend  with,  it  will  be  necessary  to  make 
one  observation  on  a  received  opinion,  that  an  immediate 
extent  is  a  more  speedy  means  of  recovering  the  King's 
debts.  In  point  of  fact  it  is  not  so;  and  the  final  recovery 
of  the  Crown's  demand,  where  an  extent  is  sued  out,  is  fre« 
quently  found  in  practice  to  be  quite  as  dilatory  where  the 
demand  is  contested  as  where  recourse  is  had  to  the  ordinary 
modes  of  proceeding  in  use  for  the  Crown.  All  Crown 
processes  recite,  that  the  King  is  willing  to  be  more  speedify 
satisfied  the  debt  to  which  it  relates  :  the  common  scire  facitu 
is  so  worded. 
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of  extent  (whether  immediate  or  in  aid)  was,  obierfttioiif 
in  its  origin,  modelled  like  the  Revenue  Prose-  The  Kim« 
cutions  in  retn^  commenced  by  writ  of  appraise^  oiili. 
mtnt  after  seizures  of  goods  for  non-^payment  of 
cusiomsy  before  condemnation,  or  even  inform- 
ation filed  for  the  purpose  of  obtaining  condem- 
nation, on  the  practice  introduced  upon  the 
passing  of  the  act  of  parliament  in  the  first 
year  of  the  reign  of  Hen.  VIII.  (c.  10),  for  al- 
lowing parties  thenceforth  to  came  in  and  tra* 
verse  offices  found  in  respect  of  lands  seized  into 
the  King's  hands.  Gilbert  (Treatise  on  the 
Exchequer y  p.  113.  181.  182.)  expressly  deduces 
it  from  that  source.  **  This,  (he  says,  p.  112) 
begot  the  usual  process  on  seizures  of  goods.*' 
And,  further  on,  (p.  1 13)  he  observes,  ^  Thus, 
the  practice  touching  personal  things  is  con- 
formed to  the  ancient  practice  touching  real 
estates.''  The  analogy  in  the  subsequent  pro- 
ceedings on  the  writ  of  appraisement  and  this 
writ  of  extent,  considerably  strengthens  this  con- 
jecture. First,  the  proceeding  itself  is  a  prose- 
cution  in  rem,  and  the  party  seeking  to  avail  him- 
self of  this  prerogative  is  termed  the  prosecutor 
9f  the  extent.  After  the  seizure  and  the  appraise- 
ment of  the  goods,  and  the  seizure  and  extent  of 
lands,  a  rule  *  to  appear  and  claim  is  indorsed  on 
the  writ  of  extent.  Thus,  the  property  seized  in 
either  case  appears  to  have  been  treated  as  derelict 
and  waived,  on  the  presumption  that  the  owner 
had  absconded  and  abandoned  it;  and  we  have 

the 

*  This  rule  appears  to  have  been  heretofore  sometitues 
called  a  Proclamatioii,  2  Venir.  163. 
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otMerratiom   the  same  high  authority  that  that  presumption  Of 

OD  the  case  of    ,  .  ^  .         ,  i        ^i_ 

The  Kino  oeseitiou  of  property,  IS  the  reason  why  the 
OiLst.  goods  &c.  of  persons  whose  desperate  circum- 
stances countenance  the  presumption,  are  seizable 
in  the  first  instance,  as  becoming  thereby  the 
property  of  the  Crown ;  for  Lord  Chief  Baron 
Gilbert  observes,  in  his  Treatise  on  the  Court  of 
Exchequer  J  p.  181,  182,  "When  they  constructed 
penal  laws  by  way  of  forfeiture,  the  forfeiture 
was  appointed  in  rem,  and  likewise  a  penalty  was 
laid  upon  the  person  transgressing  the  law  ;  and 
hence  it  was,  that,  upon  seizures,  such  goods  were 
often  derelict,  because  the  owners  would  not 
come  in  to  claim  them,  lest  they  should  be  sub- 
ject to  a  personal  information ;  and  therefore  the 
two  proclamations  were  entered,  and  upon  the 
first  proclamation  a  writ  of  appraisement  went 
,out,  that  the  officer,  or  person  that  seized,  might 
be  answerable  for  the  King's  part,  and  the  claim 
was  always  entered  upon  the  second  proclam- 
ation/* 

Madox  (Hist,  of  the  Excheq.  vol-  ii.  ch.  33,  sec. 
13)  certainly  attributes  the  object  and  origin  of 
appraisement  to  a  different  cause,  and  assigns  a 
different  reason  for  it-  He  says,  "When  SherifTs 
had  levied  or  distrained  for  the  King's  debt,  it 
was  their  duty  to  sell  or  dispose  of  such  distress 
at  a  just  and  reasonable  price,  so  that  the  owner 
'was  not  aggrieved  thereby.  But  in  regard  some 
-Sheriffs  had  misbehaved  themselves  in  that  be- 
half,  it  was  provided  by  ancient  statute,  that 
when  the  Sheriff  had  seized  any  cattle  for  the 

King's 
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King^s  debt,  certain  persons  should  be  assigned  obterratioiM 

to  appraise  the  same,  according  to  which  appraise-  ^^^he  KiT**^ 

mtnt,  they  were  to  be  sold  by  the  Sheriff,  lest 

the  Sheriff  should  sell  them  at  under-rateSj   to 

the  wrong  of  the  owners/*    **  Peter  de  Meuling 

(he  adds)  claimed  to  be  hereditary  appraiser  in 

this  case  for  the  county  of  Norfolk  or  Suffolk ; 

and,  in  a  note,  he  supplies  the  fbrm  of  the  writ 

as  his  authority  for  the  text." 

At  whatever  period  the  practice  of  issuing 
extents  in  aid  a^inst  the  debtor  of  the  Crown's 
debtor  originated,  there  is  to  be  found  a  very 
remarkable  passage  in  Leonardos  Reports — part 
of  a  speech  attributed  to  Lord  Chief  Baron 
Manwood — ^whicH  shews  at  once  the  nature  of 
this  prerogative  and  the  authority  of  the  Court 
in  modelling,  applying,  and  enforcing  it,  accord- 
ing to  the  particular  circumstances  of  the  parties 
and  the  case.  It  also  shews  the  reason  why  It  is 
not  now  considered  necessary  to  require  that  any 
foundation  should  be  laid  for  the  proceeding  in 
the  necessity  of  it  to  the  debtor.  It  appears 
from  that  dictum,  that  the  present  practice 
of  permitting  the  Crown-debtor  to  use  this  pre- 
rogative writ  against  his  debtors,  without  re- 
quiring that  he  should  shew  his  own  insuf- 
ficiency,* or  that  the  debt  due  to  the  Crown 

from 

•  In  The  King  r.  Blackford,  an  affidavit  was , filed,  sUting 
that  the  Accountant  of  the  Crown  was  completely  8olrent» 
as  a  reason  for  setting  aside  the  extent ;  and  the  Court  re- 
fused it,  OB  the  ground,  principally,  of  its  not  being  conform- 
able with  ancient  practice,  that  the  Crowuydeb tor  should 
state  his  own  insufficiency.     The  case    above    adverted  to 

was 
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Observations  fy^^  {^{^  ^^s  doubtfuh  OF  that  the  debt  due  from 

on  the  case  of  ' 

The  KiKo    his  own  debtor  to  himself  was   in   danger    of 
GiLat.       being  lost,  was  first  allowed  in  the  early  part  of 

» 

the  reign  of  Elizabeth,  and  that,  probably,  on 
the  ground,  that  when  commerce  had  so  ad- 
vanced as  to^  have  ericreased  credit,  and  cre- 
ated a  fictitious  capital,  whereby  consequently 
it  endangered  or  concealed  the  circumstances  of 
parties.  In  Clark's  case  (2  Leon.  89,  and  the 
same  case  is  to  be  found  in  pages  30  &  31,  almost 
verbatim)  Manwoodj  C.  B.  observes,  obiter  **  where 
the  debtor  of  the  King  is  sufficient,  a  debt  due 
to  him  ought  not  to  be  assigned  t  to  the  King, 
but  only  where  the  debt  of  the  King  is  doubtful^ 
and  that  was  the  ancient  course ;  but  now,  at 
this  day,  tnulti  videniur  et  habentur  divites  ^i 
iamen  non  sunt ;  and  therefore  pmnis  ratio  ten-- 
tanda  est  for  the  recovery  of  the  King's  debts." 

A  further  reason  may  be  found  for  such 
being  the  consequence  of  seizure  under  an  ex- 
tent, in  the  case  of  a  Crown-debtor,  in  the 
consideration  that  the  Crown  being  entitled  to 
distrain  for  its  debts  in  the  first  instance,  pro- 
ceeding in  the  nature  of  a  distress  at  common 
law,  when  the  property  was  taken  as  a  pledge  in, 

the 

was  not  cited  then ;  although  it  recognizes  the  practice,  and 
furnishes  the  trne  reason  for  relaxing  from  the  former 
coarse.  It  is  observable  too,  that,  in  that  ease,  no  objection 
was  made  on  the  point  of  the  impracticability  of  making  such 
an  affidavit  positively  in  any  case. 

t  Debts  due  to  the  Crown-debtor  were  formerly,  on  pro- 
ceedings against  him,  assigned  to  the  Crown ;  they  are  now 
found  by  inquisiti<nu    Gilb.  167.    ' 
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the  first  instance,  it  might  have  sold  it  as  a  waif  ^^SIT^^!^ 
in  the  next,  if  not  claimed  within  the  appointed    The  &i>o 
time;  for  the  Crown  was  always  not  only  entitled      Oujbm. 
to  distrain  for  its  debts— as  inferior  lords  might 
under  the  feudal  system— but  to  sell,  which  in- 
ferior lords  could  not.— ^i7&.  123. 

But,  whatever  may  be  the  value  of  these  sur- 
mises, it  will  be  sufficient  for  the  present  purpose, 
if  it  can  be  shewn  by  what  the  extent  in  ques* 
tion  is  not,  that  it  is  not  a  proceeding  to  which 
the  statute  applies ;  and,  particularly,  that  it  is 
not  within  the  74th  section,  on  which  it  is  uni- 
versally admitted  that  this  important  question 
depends. 

First,  it  is  not  (to  follow  the  language  and 
order  of  the  74th  section  of  the  statute)  a 
'*  suit  commenced  or  taken,  **  nor  "  process 
awarded  for  the  recovery  of  any  of  the  King's 
debts,"  nor  *'  process  ♦  awarded  for   the    said 

debt 

•  It  ap{>eari  from  »  passage  iu  oote  of  fhe  Year  Books, 
(Lib*  Ass.  pi.  35)  that  procesi  is  not  necessary  to  bring  a 
Cro^irn-debtor  before  the  Court,  to  answer. — ^That  passage  is 
as  foUowa :  •*  Naia,  that  Ludhm  said  in  the  Exchtquer,  that 
although  no  process  be  made  to  him  who  ia  debtor  to  the 
K^g»  yet  if  it  be  found  before  us  in  the  Exchequer^  he  shall 
andwer  to  the  King  presently.  Fitz  John  said,  that  in  case 
it  were  of  record  that  he  is  debtor  to  the  King,  there  is 
reasojD,  but  not  upon  surmise  nor  suggestion  made;  for 
there  it  U  fit  that  he  should  be  brought  to  answer  by 
process,  Sic, 

And  in  Compton  (jurisdiction  des  Courts,  p.  112)  it  is  also 
said,  (citing  30  L.  A.  35)  "  Home  que  est  debtor  de  record 
«•  leichequer  si  soit  view  en  Court  sera  amesne  eint  sans 
proves  et  respondera,  &c." 
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obfemtioni  debt  at    the  suit  of  the  Kine '':   nor  is  it  an 

•■  the  caae  of  j.  y     .  « 

Hie  Kiii«  extendi  facias^  properly  so  called,  hmvever  ana- 
Giut.  logous  with  that  writ  it  may  be  in  its  effect, 
for  it  may  be  contested  by  traverse^  (which 
an  extendi  facias  cannot)  before  the  expi- 
ration of  the  rule  to  appear  and  claim,  which 
rule  forms  no  part  of  the  proceeding  on  an  ear- 
tendi  facias.  It  is  a  proceeding  directed  col- 
laterally, as  it  were,  against  the  Crown-debtor's 
property,  in  all  cases  of  danger,  from  the  state 
of  his  circumstances,  to  secure  by  premature 
seizure  under  a  proceeding  expartCy  and  without 
notice  from  all  other  claims  till  the  King's  debts 
shall  be  first  paid.  It  is  certainly  the  usual  course 
to  introduce  a  capias  clause  into  the  writ  of  ex- 
tent; but  that,  it  is  conceived,  is  rather,  in  this 
proceeding  by  extent,  directed  to  the  object  of 
securing  the  debtor's  property,  as  an  effect  of 
securing  his  person^  than  to  the  common  and 
usual  object  of  the  writ  of  capias.  The  imme- 
diate process  of  extent  is  not  a  judicial  writ, 
not  being  founded  on  a  judgment  or  judicial 
process;  and  it  is  said  to  be  the  common  prac- 
tice, where  the  Crown*debtor  becomes  insolvent, 
pending^  proceedings  commenced  against  him 
in  the  ordinary  course,  thereupon  to  abandon 
the  suit,  and  adopt  the  .extraordinary  proceed- 
ing by  immediate  extent*.  There,  however, 
does  not  appear  to  be  any  satisfactory  reason 
for  abandoning  the  pending  suit,  unless  it  be 
to  let  in  ether  claimants  than  the  owner  of  the 

property  ; 

*  Vide  The  King  y.  PeartoHt  anie,  toI.  iii.  296. 


n 
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property ;  •  but  this  very  course  of  abandoning  ^^"^^ 
a  suit  commenced  by  process  awarded,  and  per-    ti»kiiig 
haps  proceeded    in,   of  itself   shews,    that    the      oum.    . 
seizure  under  an  extent,  is  not,  any  more  than  is 
a  seizure  for  non-payment  of  duties,  a  suit  takto 
or  commenced,  and  that  it  is  not  an  execution 
on  a  suit  or  judgment. 

Secondly,  The  extent,  in  cases  of  danger,  is 
not  an  execution  at  the  suit  of  the  Crown,  or  in 
the  nature  of  such  an  execution.     This  may  be 
she\ra    by  pointing  out  the  many  distinctions 
which  are  to  be  found  in  the  object,  form,  and 
effect  of  that  final  process  of  extent,  which  is 
properly  an  execution  at  the  suit  of  the  CfowA, 
instituted  against  a  solvent  debtor,  and  this  pro- 
ceeding: bv  extent,  in  the  first  instance,  to  secure 
such  debt  as  may  be  due  to  the  Crown  from  a 
debtor  who  is  insolvent,   and  incapable  of  satis- 
fying the  Crown  and  his  other  claimants,  or  whose 
debt  to  the  Crown  may  be,  for  other  reasons,  in 
danger  of  being  lost,  unless  the  Crown  be  so 
secured.    The  immediate  or  present  process  of 
extent,  whether  the  extent  be  immediate  or  in 
aid,  is  altogether  wholly  distinguishable  from  the 
final  process  of  immediate  extent  upon  a  Judg- 
ment, or  a  prerogative  execution,  not  only  in  its 
language  and  terms,  but  in  its  whole  course  of 
proceeding,  and  in  its  ultimate  object  and  result. 
The  former* is  in  terms  a  mere  command  (having 

required 

•  This  is  in  compliance  with  the  rule  of  Conrt,  that  the 
Crown-dehtor  shall  make  oath,  that  the  debt  due  to  him 
has  not  been  put  in  suit  in  an^  other  Court 


! 


on 
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obwrratiMit  required  the  lands  and  tenements,  and  the  goods 

*"Thc  Kn?Q^  and  chattels  of  the  debtor  to  be  enquired  of,  and 

oiui.      extended  and  appraised)  to  the  Sheriff  "  to  take 

and    seize  the   same  into  our  hands,    there  to 

remaui  until  we  shall   be  fully  satisfied  the 

Mid  debtr  ♦ 

In  this  there  are  no  words  of  execution  ; — not 
only  is  there  no  command  ut  debitum  fieri  dut 
levari  facias^  but  the  Sheriff  is  expressly  com- 
manded 


*^  Then  follows  certainly  tliese  words  '*  according  to  Me 
itoHUe  made  for  the  recovery  of  such  (a)  our  debts."  Upon 
those  words,  and  the  reference  made  at  the  end  of  the  writ 
to  the  same  statute^  in  these  terms,  **  by  the  said  ^ct  of  Par- 
liament made  in  the  3dd  year  of  the  reign  of  the  hAn  King 
Henry  the  Vlllth/'  the  following  observations  may  be  sub- 
mitted for  the  consideration  of  those  who  entertain  the 
opinion  that  they  prove  clearly  tiiat  the  proceeding  by  extent 
was  given  by  that  statnte  for  aU  the  King's  debts.  The  writ 
manifestly  and  in  words  adverts  to  debts  of  a  particular 
nature,  by  the  nse  of  the  relative  term  ''  tuck/*  which  mast 
hare  an  application  to  some  specific  debts,  in  exclasion  of 
others.— Now,  that  reference  to  the  statute  of  the  late  King 
Henry  Vill.,  seems  to  aSbrd  safficient  ground  for  conceiving 
that  the  debts  in  the  particular  instances  were  the  very  debts 
for  the  recovery  of  which  the  statute  was  meant  to  provide, 
by  giving  the  extendi  fadai^  withoui  previous  inquiiiium  in 
the  first  instance,  even  against  solvent  debtors  of  the  Crown, 
namely,  debts  on  bond  in-  pais,  and  no  others.  As  soon, 
probably,  as  the  Act  of  Parliament  had  placed  such  bonds  on 
the  footing  of  statutes  staple,  proceedings  were  instituted  for 
their  recovery,  referring  to  the  statute  for  their  authority; 
and  hence,  in  the  mqdern  forms,  for  whatever  species  of  debt 
the  extent  issues,  we  still  find  the  reference  *  to  the  statute 
(however  unnecessary)  preserved ;  and  so  strictly  is  the  then 
new  form  pursued,  that  to  this  day  are  frequently  introduced 
the  words  '*  the  late  King  Henry  the  Vlllth." 

"(a)  In  many  instances  it  is  **  onr  debtj^  of  this  nature."    Hvghe$*t 
report  of  The  King  s.Bebh  tmd  othtrs,  p.  7. 
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manded  not  to  sell  even  the  eoods  and  chattels  Objcmtfon* 

«5  on  the  case  of 

seized  until  further  command.  The  order  to  keep  The  rmo 
the  property  seized  until  the  Crown  be  satisfied,  Oii». 
does  not  express  that  the  satisfaction  (if  that 
word  were  in  any  case  used,  or  can  be  considered, 
as  a  term  of  execution)  shall  be  made  thereout^ 
or  indc ;  and  this  consists  with  the  purpose  here 
assigned  to  it  as  its  sole  object,  that  of  with* 
drawing  the  property  of  an  insolvent  Crown- 
debtor  from  the  reach  of  the  subject's  execution, 
till  the  Crown  shall  have  been  first  satisfied,  and 
even  until  the  Crown  shall  have  had  an  oppor- 
tunity of  substantiating  its  claim  by  the  result 
of  the  consequent  suit.  The  suit  is  then  to 
be  prosecuted  by  the  party  claiming  against  the 
Crown,  and  he,  in  establishing  his  right,  takes  , 

on  himself  the  onus  of  maintaining  it  affirma-* 
tively.  Thus,  the  property  seized  becomes  a 
pledge  in  the  hands  of  the  Crown,  as  goods  dis- 
trained formerly  were  before  the  distrainor  was 
empowered  to  sell ;  and  in  the  fiiture  proceed- 
ings, as  in  replevin^  the  party  claiming  property 
becomes  the  Plaintiff,  or  quasi  Plaintiff  and 
actor  in  the  suit.  It  is  he  who  prosecutes  the 
claim,  and  prays  a  positive  judgment  of  amoveas 
manusi  and  it  is  observable  that  the  section  of 
the  statute  on  which  this  question  arises,  speaks  of 
the  Crown-debtor  as  a  Defendant  in  a  suit^  which 
is  quite  inapplicable  to  a  party  claiming  under  an 
extent,  even  if  he  should  be,  as  he  seldom  hap- 
pens to  be,  the  owner  of  the  goods  seized.  It  is 
not,  in  fact,  the  immediate  or  present  process 
of  extent  which  is  the  execution;  nor  is  th^jfiat 

an 
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objenrauont  an  award  of  execution.    It  is  the  venditioni  tx^ 

on  the  cue  oi 

The  KiMo    fonas  and  levari  faciasy   both  founded  on  the 

Gun*      ultimate  order  of  the  Court  alone— the  ultimate 

result  of  proceedings  taken  upon  present  pro- 

'  cess  of  extent — that  is  the  execution;  and  it 
is  the  order  for  those  writs,  or  for  an  amoveas 
manuSf  which  must  be  considered  as  the  judgment 
of  the  Court.  The  order  for  a  venditioni  ex- 
ponas  is  in  nature  of  a  judgment  for  a  Defen- 
dant, or  the  party  resisting  the  claim ;   because  if 

.  there  be  no  claim  within  a  limited .  time,  it  re 
sembles  the  judgment  by  default:  and  if  the 
Crown  obtain  judgment  on  the  merits,  it  is  also  a 
judgment,  in  effect,  for  the  Defendant,  denying 
to  the  party  prosecuting  his  claim  that  which  he 
seekS;  namely,  an  amoveas  manus.  The  venditioni 
exponas  is  so  substantially  an  award  of  execution, 
that  it  is  the  Sheriff's  sole  authority  for  selling  the 
goods,  and  for  paying  out  of  the  proceeds  the  debt, 
into  the  Exchequer  for  the  use  of  the  Crown. 
The  venditioni  .exponas  which  is  issued  on  an 
extent  is  not,^— as  in  the  case  of  a  common  exe- 
cution at  the  suit  of  a  subject  it  always  is, — a 
mere  mandate  to  expedite  the  sale,  and  quicken 
the  Sheriff  therein,  where  he  has  made  a  dilatory 
return  that  the  goods  are  in  his  hands  for  want 
of  buyera ;  and  is  not  in  that  case  necessary  to 
enable  him  to  proceed  to  sale  — but  it  is  the 
Sheriff's  authority  to  sell,  and  without  it  he  can- 
not sell.  It  is  like  the  liberate  on  the  subject's 
extent  on  statute  staple,  which  is  (as  was  much 
pressed  in  argument  to  get  rid  of  the  autho- 
rity of  the  case    of   Stringefellow  v.  Brown- 

soppe) 
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*Vpe)  the  judgment  of  the  Court,   with  Ais  oiwmwkM 

on  the  cpBt  of 

important  difFerence,    that  the   liberate^    when     TheKim© 
awarded,    transfers,    without    any   act    by  the      Oiut. 
Sheriff,    the   legal    possession,    the   legal  right 
being  already  in  the  Plaintiff  by  the  mere  ap- 
praisement of  the  Jury,  and  that  is  in  itself  a 
delivery  in  law.      There  never   is    in  fact  an 
actual  delivery  under  the  extendi  facias;  where- 
as, on  a  Jieri  facias^  the  execution  is  said  to  be 
executed  only  on  a  sale  by  the  Sheriff,  2  Bac.  Abr. 
349.     On  that  distinguishing  circumstance  it  is, 
that  the  well-known  distinction  between  a  Jkri 
facias  and  an  elegit  executed  upon  goods  only 
rests  (a).    In  the   subject's  extendi  facias  on  a 
statute  staple,  there  are  words  of  execution  not 
to  be  found  in  the  immediate  extent.    It  com- 
mands the  Sheriff   to  extend  and  appraise   the 
lands  and  chattels  of  the  debtor,  and  cause  them 
to  be  delivered  to  the  conusee^  u|itil  he  shall  be 
fully  satisfied   of   the  debt— which  approaches 
more   nearly   the    terms  of  a  process  of  exe- 
cution.    The   language  of   the    elegit  too,   is, 
that  the  Sheriff  caus^  the  goods  and  chattels  of 
the  debtor,  except  &c.  and  also  a  moiety  of  all 
the  lands,    &c.   to  be  delivered  to  the  creditor 
by  a  reasonable  price  and  extent,  to  hold  to  him 
&c.  until  the  damages  (or  debt  and  damages) 
aforesaid,  shall  be  thereof  {\x\ly  levied.     But  the 
most  remarkable  distinction  observable  between 
the  mesne  proceeding  by  extent,  and  the  Crown's 
execution  by  extent,  and  whioh  shew  that  the 
extent  in  the  first  instance  is  not  an  execution, 
are  to  be  found  in  the  following  striking  vari- 
ances. 

(«)  1  Sid.  184.    1  Keb.  106.  Ml.  465,  692.     I  Lst.  M. 
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^^S^!^^^^  ances.    In  the  mesne  extent  the  mandate  is  to 

OB  cue  cats  oi 

Tte  KwG     seize,   first,  the  body,    secondly,  the  lands  and 
Ottst-       tenements,   and,  thirdly  and  finally,  the  goods 
and  chattels  and  ckoses  in  action,  and  it  requires 
the  Sheriff  to  seize  all  the  debtor's  goods  and 
chattels,   debts,   and  general  property^  however 
small  and  inconsiderable  the  Crown's  demand 
may  be.     On  the  contrary,  we  find  from   Lord 
Coke  (n),  that  the  proceeding  by  final  process  of 
extent  was,  in  all  these  respects,  a  very  diiFerent 
process.     "  After  the  statute  (says  Lord  Co/re,— 
but  Lord  Chief  Baron  Gilbert  (A)  considers  that 
the  process  was  in  use  before,  in  cases  of  neces- 
sity,) of  33  Hen.  VIII.  was  made  for  levying  of 
the    King's    debts  —  the  ■  usual  process  to  the 
Sheriff  at  this  day  is.  Quod  diligenter  Sgc.     Inqui- 
ras  qua  et  cujusmodi  bona  et  catalla,  et  cujus 
precii  idem  (debitor)  habuit  in  dicta  baliva  tua 
8^c.     Et  ea  omnia  capias  in  manus  nostras  ad 
valentiam  debiti  prcedict.  et  inde  fieri  fee.  debi- 
tumproedict.  <§'c,    Et  si  forte  bona  et  catalla  prce^ 
diet,  (debitoris)    ad  solutionem  debiti  prtedict. 
non  sufficerunt  tunc  non  om^ttas  propter  aliquam 
libertatem  quin  earn  ingrediaris  et  per  sacramen- 
turn  prcefat.  proborum  et  legaliutn  kominum  dili- 
genter  inquiras  quas  terras  et  qum  tenementa 
et  cujus  annui  valoris  idem  {debitor)  habuit  seu 
seisitus  fait  in  dicta  baliva  tua  8^c.    Et  ea  omnia 
et  singula  in  quorumeunque  manibus  jam  existunt 
extendi  fae.  et  in  manus  nostras  capias^  <^c.    Et 
capias  prted'  (debitorem)^  ita  quod   habeas  cor- 

pus 

(a)  ^  Init.  19,  {h)  Treat  on  Excb.  127. 
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pus   prtedict.  {debitoris)  ad  satisfac.    nobis  de  JJ^Jf^^STSf 
debito  predicto^.  ^«  *^*«« 


We  find  therefore^  that  the  writ  for  levying 
the  King's  debts  contains  words  of  execution  — - 
that  it  requires  a  seizure  of  the  debtor's  goods 
and  chattels  only  to  the  value  of  the  debt— that 
it  orders  recourse  to  be  had  to  the  lands  only  in 
cases  where  the  goods  8gc.  should  happen  to  be 
insufficient  f  —and  that  the  order  for  seizure  of 

goods 

*  As  tO'that  writ  being  made  since  the  statate.  Lord  Chief 
Baron  GUherip  with  much  apparent  reason,  e^^presses  great 
doubt;  because  (he  says)  it  seems  so  contrived,  that  an  in- 
quisition should  be  found  whether  the  debtor  had  any  goods 
and  chattels;    and  if,  upon  the  inquisition,  there  were  none 
found,  then  to  extend  the  land  and  take  up  the  body  of  the 
debtor.     So  that  it  seems  that  this  writ  might  have  been 
used  before  the  statute  of  Hen.  YIII.  without  any  yiolation 
of  Magna  Ckaria ;  for  if  it  were  found,  that^  the  debtor  had 
no  goods,  they  might  seize  the  land  and  take  the  body; 
•and  therefore  it  seems  to  be  a  writ  that  was  used  upon 
motion  to  the  Court,  in  casbs  of  necessity,  before  the 
statute ;  but  since  that  statute,  they  may  have  a  capiat  levari, 
or  extent,  without  any  such  inquiiiiion  touching  the  goods. 
We  haye,    therefore,    clearly  the  express  opinion  of  that 
very  learned  writer,  that  the  statute  had  enlarged  the  pre- 
rogative, by  enabling  the  Crown  to  seize  the  land  of  its 
debtor  without  a  previoui  finding  that  the  goods  and' chattels 
were  iniufficient  to  satisfy  the  debt.     It  may  be  added,  that 
to  this  species  of  proceeding  for  securing  the  Crown,  the 
provisions  of  Magna  Cftarta  cannot  apply,  as  it  is  founded  on 
the  fact  of  the  insolvency  of  the  Crown-debtor,  and  that  is 
Qow  required  to  be  verified  by  affidavit 

t  It  requires,  however,  that  all  his  lands  should  be  seized 
into  the  King's  hands ;  but  that  may  be  because  at  the  time 
when  this  writ  was  framed,  the  lands  could  not  be  sold,  and 
the  debt  must  necessarily  have  been  raised  out  of  the  issues 
and  profits  by  levari,  which  was  a  slow  and  dilatory  mode. 
♦    VOL.   VIII.  C  C 
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m  thTSJirjf  S^^^  ^^*  l^i^^ds,  and  person,  is  reversed.  And 
The  Kmo  here  it  may  be  proper  to  notice  a  further  very 
Oitfls.  striking  and  material  difference  in  the  language 
of  the  writ  of  capias  utlagatum^  or  writ  of  exe- 
cution upon  an  outlawry,  and  the  writ  of  extent, 
or  seizure  and  appraisement,  upon  an  outlawry. 
In  the  former,  the  command  is,  et  ill  [bona 
et  catalla  terras  et  tenemental  per  eorum  sa^ 
cram,  extendi  et  appreciari  fac.  jt^xta  verum 
valorem  eorundem^  et  ea  qum  per  inquiss.  ilL  inr 
venei'is  in  manus  nostras  cap.  8g  salvo  custod.fac. 
ita  quod  de  vero  valore,  et  exitihus  eorundem 
nobis  respondeas.  In  the  note  at  the  end  of 
Proctor's  case,  in  Dyer  (p.  223,  b.)  the  reporter 
states,  that  the  outlawry  being  reversed,  the 
Sheriff  returned  to  the  writ  of  restitution  awarded 
thereupon  [to  restore  the  goods  of  the  value  of 
100/.]  *  that  he  had  sold  the  goods  for  40/,  and 
brought  the  price  into  Court,'  and  that  that  return 
was  holden  insufficient ;  for  the  capias  utlagatum 
cum  extendi,  and  scire  facias  bona,  is,  by  the  oath 
of  good  and  lawful  men,  but  no  mention  of  the 
sale  of  them  is  in  this  writ ;  therefore,  it  is  done 
without  warrant,  as  it  seems.  '^  But  (he  adds) 
note  these  words  in  this  writ,  *  and  those  things 
which  you  shall  find  by  that  inquest,  you  shall 
take  into  our  hands  and  safely  keep ;  so  that  of 
the  true  value  and  issue  of  the  same  tfou  answer 
to  us.^  So  it  seemed  to  Catfyn,  Saunders,  and 
JVhjfddony  that  the  Sheriff  may  sell  them  or  an- 
swer the  value  to  the  King,  and  retain  the  goods 
himself  &c.  Idea  quaere  inde.'*  Now,  if  the 
order  to  extend  the  goods  of  the  outlaw  renders 

the 


SITTING^   AFTER  TRINITY   TERM,    1  GKO.   IV.  403 

tne  word  respandeas  of  doubtful  effect    as    to  ObjervaUoo* 

*  on  the  CAM  of 

giving  the  Sheriff  authority  to  sell  in  this  writ  T|i«  ^mo 
of  execution  upon  an  outlawry,  it  is  quite  certain,  GiLit. 
that  by  the  terms  of  the  command  in  the  extent 
upon  an  outlawry,  the  Sheriff  could  not  sell,  be- 
cause the  terms  of  the  command  which  follows 
the  order  to  appraise  and  extend  the  goods  and 
lands  are  "  Et  interim  omnia  et  catalla  ill.  aut 
de  precio  sive  valdre  inde,  et  de  exit,  et  projic. 
terr.  et  ten.  pried,  nobis  respondere  possis.— 
This  difference  shews,  that  an  extent,  even  on 
an  outlawry,  was  not  considered  as  an  execution 
perse;  and  it  goes  far  to  support  the  m^in  pro- 
position here  attempted  to  be  established,  that 
the  Crown's  extent  against  its  debtors,  in  des* 
perate  circumstances,  is  a  mere  detainer  of  the 
property  of  its  debtor  as  a  pledge,  and  not  a  • 
proceeding  to  recover  its  debt. 

The  insolvency  of  the  Crown-debtor,  and  even 
a  partial  inability  to  satisfy  the  Crown's  debt, 
appear  to  have  had  at  all  times  the  effect  of  at 
once,  and  ipso  facto^  investing  the  Crown  with 
very  large  and  almost  absolute  power  over  the 
debtor's  effects,  without  regard  to  his  own  rights, 
or  those  of  other  persons  as  against  him :  and 
even  in  the  more  lenient  exercise  of  it  in  more 
modern  times,  (since  the  reign  of  Henry  the 
Vlllth)  the  right  of  the  Crown  to  precede  its 
doubtful  suit  by  seizure,  in  the  first  instance,  of 
the  debtor's  goods  and  chattels,  and  debts^  has 
been  strictly  preserved,  on  the  principle  of  the 
public  good.     The  insufficiency  of  the  Crown- 

c  c  2  debtor, 
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ob^rvatipDft  dcbton  as  o*  feudist,    either  to   render   to   tiic 

•il  tlie  ease  of  •  -i-        • 

TKeKiMo  Crown  the  personal  services  due  from  him  m 
Qiu».  former  timesi  or  in  later  days,  the  debts  owing 
by  him,  appears  to  have  reduced  him  almost 
to  the  situation  of  a  subject  outlawed  in  a  civil 
suit,  or  to  a  state  of  pure  villeinage ;  and,  as  iu 
cases  of  outlawry  of  the  subject  at  the  present 
day,  as  in  his  condition  of  villeinage  formerly, 
the  property  in  his  goods  and  chattels  becomes 
thereupon  subjected  to  seizure  as  vested  in  the 
Crown ;  and  the  Sheriff,  empowered  by  the  writ 
to  seize,  becomes  thereby  invested  with  the  au- 
thority of  an  Escheator.  Accordingly,  it  is  ap- 
prehended, that  if  the  Crown  should  proceed  ta 
seize  the  personal  effects  and  debts  of  its  in- 
solvent debtor  in  the  first  instance  (not  his  lands 
or  chattels  real),  that  it  might  do  so  without  a 
previous  inguisition  to  find  the  goods  &c.  which 
is  simply  an  office  of  instruction,  not  of  entitling ; 
and  it  would  require  only  a  mere  writ  of  ap- 
praisement, instead  of  the  extent,  upon  which 
the  party  might  come  in  and  defend  himself, 
by  entering  his  claim,  as  we  have  already 
seen. 

In  cases  of  outlawry,  a  distinction  is  taken 
between  goods  and  chattels  personal,  and  lands 
and  chattels  real.  By  bare  outlawry,  it  is  said, 
a  party  immediately  forfeits  his  personal  goods, 
and  they  are  vested  in  the  King ;  but  he  does 
not  forfeit  the  profits  of  his  lands  and  chattels 
real  till  inquisition  taken.  Britton  v.  Cole^ 
1  Salk.  395.    Carth.  442.--<-And  the  King  may 

have 
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have  good   action  of  detinue  against  any  who   Objerraticmi 

^  ,  ^       ,         1  on  the  caie  «f 

have  possession  of  the  goods ;  for  by  the  out-  The  Kimo 
lawry,  the  property  is  in  the  King.  Br.  Prerog.  Oilw. 
pi.  45.  In  Ftn.  Abr.  vol.  xvi.  p.  80,  title 
*'  Office^^  (d),  pi.  1,  it  is  said,  "  In  quart  im- 
pedit  the  King  made  title  to  present,  because  the 
advowson  was  held  of  him  in  chief,  and  was 
aliened  without  license,  by  which  he  presented 
&c.  and  admitted  for  good  title ;  and  yet  it  is  not 
alleged  that  the  alienation  was  found  by  office ; 
Quod  nota.     And,  therefore,  it  seems  the  King  * 

may  have  chattel  without  office.      Br.  Prerog. 
pi.  33.  cites  2  Edw.  III.  71. 

The  following  passages  and  authorities  are  to 
the  same  effect : 

The  escheator  may  seize  the  ward  for  the  King 
without  office ;  per  Thorpe,  quod  non  negatur ; 
and  therefore  it  seems  that  chattel  may  vest  in 
the  King  without  office,  but  he  cannot  grant  the 
land  before  office,  by  the  statute  of  18  Hen.  VI. 
Br.  Prerog.  pi.  30,  cites  fl4  Edw.  III.  54.— 
Fin.  Abr.  title  "  Office^'  (d),  pi.  2,  vol.  xvi. 
p.  81. 

If  a  villein  of  the  King  purchase  goods,  the 
King  shall  be  adjudged  in  possession  of  them, 
without  office  found  j  but  if  he  purchase  land, 
the  King  ought  to  seize  before  that  he  shall  be 
possessed :  quaere^  if  this  ought  not  to  be  found 
by  office  ?    Br.  Office  devant  &c.  pi.  53,    cites 

35  Edw. 
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obMrratioM  35  Edw.  III.,    and  Fitzh.  Villeinage  22. — Vin, 
•°The  k^I^g"'  Abr.  title  «  Office;'  (d),  pi.  3,  p.  81. 


OlLBS. 


JBr.  Property y  pi.  43,  cites  S.  €•  Brooke  says, 
the  reason  seems  to  be,  inasmuch  as  goods  are. 
moveable  and  transitory ;  and  it  is  said  elsewhere, 
that  the  King  may  grant  the  ward  of  the  body 
without  office.  Br.  Prerog.  pL  1 13,  cites  S,  C. 
And  Brooke  says  it  seems  to  him,  that  the  seizing 
of  land  shall  be  by  office;  for  land  abides,  but 
oxen  or  cows  may  be  eaten  or  wasted. 

In  the  case  of  a  transitorj/  chattel^  coming  to 
the  King,  an  office  is  not  necessary ;  but  where 
an  interest  comes  to  the  King,  an  office  ought  to 
be  found.  Arg.  Lane^  43,  The  King  v.  Earl  of 
Nottingham.— {Vin.  Abr.  title  "  O^ce,''  (e), 
pi.  7.  vol.  xvi.  p,  85.) 

The  subject  of  outlawry  suggests  here  an  en- 
quiry as  to  what  would  be  the  effect  of  an  extent 
upon  an  outlawry  coming  into  the  Sheriff's  hands 
at  the  time  when  the  present  extent  was  delivered 
to  him :  in  other  words,  if  the  extent  in  question 
had  been  an  extent  upon  a  judgment  of  out- 
lawry in  a  civil  suit  ?  That  would  not  have  been 
a  suit  commenced  or  process  awarded  to  recover 
THE  KingV  debt;  yet  if  the  goods  and  chattels 
vest  in  the  King  from  the  outlawry,  the  extent,  it 
is  presumed,  must  have  relation  to  the  judgment 
which  binds  the  personal,  or  rather  moveable, 
goods ;    yet,   until  judgment  of  outlawry,    the 

King 
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King  has  nothing  to  do  with  the  outlaw,  and  J2 ulea*?©! 
thc^w*  proceeding  on   the  part  of  the  King    TheKi«« 
is,  therefore,  the  issuing  of  the  extent,  o«"^ 

An  observation  may  be  made  here  as  to  the 
effect  of  the  seizure  returned  |)y  the  Sheriff,  in 
giving  a  priority  to  the  Crown  process.  It 
arises  on  the  authority  of  a  case  which  goes  to 
establish  that  on  an  actual  seizure  into  the  King's 
hands,  under  prerogative  process^  the  seizure 
GIVES  PRIORITY,  and  creates  a  lien  on  land; 
which  shall  be  preferred  to  a  judgment  obtained 
before  the  right  of  the  Crown  accrued;  and 
which  right,  but  for  the  seizure  made,  would  not 
have  created  a  lien  upon  the  land,  or  have  en- 
titled the  Crown  to  any  preference  before  the 
seizure.  That  is  the  case  oi  Erby  v.  Erby  {a). 
The  creditors  of  J.  S.^  brought  a  bill  for  debts, 
which  debts  were  mortgages,  judgments,  and 
bonds.  Upon  one  of  the  bonds  the  Defendant 
was  outlawed ;  and  upon  one  of  the  judgments 
the  recoverer  had  brought  an  action  of  debt; 
and  the  question  being  concerning  priority  of 
payment,  it  was  objected,  first,  that  the  judg- 
ments were  by  confession,  and  it  was  not  equit- 
able that  it  should  be  in  the  power  of  the  party 
to  prefer  one  creditor '  to  another ;  but  that 
seemed  to  be  over-ruled:  and  as  to  the  out- 
lawry, the  Court  ruled,  that  being  only  upon 
mesne  process  before  judgment,  it  did  not  alter 
the  nature  of  the  debt,  nor  create  a  lien  upon 

the 

(a)  1  Salk.  80. 
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Obienrationf  the  land,  in  this  case ;  but  that  where  there  is 

on.  the  case  of 

The  KfKG    an  outlawry y  and  a  seizure  thereupon^  the  debt 

oiLu.      attaches  upon  the  land,  and  shall  he  preferred 

to  a  judgmenty  though  prior  to  the  outlawry^ 

but  that   it  is  the  seizure  that  gives  the  pre^ 

ference. 


S 


Here  may  be  appositely  extracted  the  foliowin 
passages  from  the  valuable  author*  by  whose 
labours  these  pages  are  made  worthy  of  atten- 
tion, to  shew  how  summarily  the  Crown  was 
always,  from  the  earliest  period  of  which  we 
have  any  accurate  historical  knowledge,  entitled 
to  proceed  against  the  Crown-debtor  on  his  be- 
coming insolvent,  and  when  and  in  what  man- 
ner the  proceeding  began  to  be  adopted  for  the 
seizure  of  the  effects  of  those  debtors  whosq 
debts  were  considered  desperate,  differing  entirely 
from  the  mode  in  use  for  recovering  such  debts 
as  were  deemed  to  be  sperate  :— 

"  About  the  time  of  Edw.  h  there  were  several 
tenants  and  debtors  that  broke  in  the  King's 
debt,  and  indebted  also  to  others  of  the  King's 
predecessors  ;  and  with  these  the  annual  roll  was 
stuft ;  which  made  it  necessary  to  write  them  out 
in  charge  in  the  prerogative  writ  f,  which  created 
an  unnecessary  trouble  and  expense.  Hence- 
forward 

*  Gilbert — Treat  on  the  Court  of  Exchequer,  p.  78 
and  79. 

t  This  writ  is  the  I^ong  Writ  against  Oit  goods,  chattels, 
lands,  and  body  of  debtors,  the  item  of  whose  debt  the 
Sheriff  has  nichilled.    Tr.ll7. 
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ibrward  the  desperate  debts  were  to  be  taken  ^^^'^"^ 
out  of  the  annual  roll,  and  it  was  not  necessary  ^^  ^«* 
for  the  Clerk  to  write  them  out  to  the  SherifTi  Ohjw. 
but  to  put  them  into  the  ex-annual  roll,  which 
was  not  necessary  to  be  transcribed ;  and  as  debts 
became  desperate,  they  were  all  transmitted  to 
the  ex-annual  roll,  which  was  one  roll  of  des- 
perate debts,  and  never  transcribed  as  thb  annual 
roll  was.  This  ex-annual  roll  was«  read  over  to 
the  SheriiF  on  his  apposal,  and  chiefly  at  Easter, 
when  the  process  was  issued  out."  In  cases  of 
amerciaments,  &c.  so  large  as  that  the  party's 
estate  was  insufficient  to  discharge  them  without 
process  for  the  sale^  it  was  usual  when  such  fines 
&c.  were  estreated,  to  issue  writs  to  the  Court  of 
Exchequer^  to  atterminate  such  debts  upon  an  in- 
quisition to  enquire  '^  quanf  indeRegi  dare  valeat^ 
per  ann.  salva  sustentatione  sua,  et  uxoris  et  Ube^ 
rorum  suor\  "  Upon  that  practice  Lord  Chief 
Baron  Gilbert  makes  the  following  remarkable 
observation  *.  "  When  the  debts  were  thus  atter- 
minated,  if  they  were  not  paid  at  the  time,  the 
whole  was  levied ;  because,  that  when  the  debts 
were  atterminated  according  to  the  contenement 
of  the  party,  if  he  did  not  pay  it  according  to 
the  attermination,  he  plainly  endeavoured  to  avoid 
the  justice  of  the  law  ;  and  therefore  the  whole 
was  immediately  to  be  levied,  as  upon  an  iksol, 

VENT  TENANT." 

Upon  the  whole,  therefore,  it  appears,  that  upon 

the 

*  Treat,  on  the  Court  of  Exchequer,  p.  81.  * 
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obnmitioni  the  insolvency,  or  insufficiency  of  the  subject,  wha^ 
Tbeiuii*    owed  money  to  the  Crown,  whether  mediately 
Giuti     or  immediately,    he  was  considered,    on  feudal 
principles,  as  one  who  had  de  facto  forfeited  the 
right  of  holding  property  which  he  possessed  as 
feudatory,  and  was  reduced  to  a  state  of  villen«- 
age^  as  if  in  earlier  days  he   had   become  in- 
capable of  performing  the   services  due  to  his 
superior  lord,-— the  condition  on  which  he  held 
them.   Nor  can  it  be  considered  as  going  too  far 
back  into  antiquity  to  seek  for  the  reason  and 
foundation  of  a  prerogative  so  apparently  arbi- 
trary, as  the  power  of  instant  seizure  of  the 
subject's  goods  and  chattels,  on  his  becoming  (if 
a  Crown-debtor)  insolvent,  to  derive  it  from  the 
feudal   condition,  when  we  see  that,  in  i;om- 
paratively  very  modem  times  only,    the  oppres- 
sive burthens  which  were  the  consequence  of  the 
antient  military  tenure  by  knight  service,  with  its 
train  of  real  hardships,  proceedingfrom  the  fictiti- 
ous doctrine  of  feudal  dependance,  were  abolished ; 
and  that  was  not  till  after  the  Restoration,  when, 
having  been  discontinued  during  the  short  period 
of  the  Usurpation,  they  were  entirely  conceded 
and  given  up  by  the  Crown   (by  the   statute 
12  Car.  II.  ch.  24),   in    consideration  of  the 
hereditary  excise. 

In  the  present  case,  the  King's  title  accrued, 
and  his  right  to  proceed  by  immediate  extent  in 
aid  originated,  on  the Jieri  facias  being  delivered 
to  the  Sheriff.  The  judgment  recovered  gave 
no  right,  for  that  alone  was  no  indication  of  in- 
solvency— 
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solvency— the  submisaion  to  execution  is  so  une*  ObMrvmtiofw 
qui  vocally:  and  tli^n  the  debtor  was  subjected  THeKiii* 
iiutanter  to  the  prerogative  proceedings  on  the  ^um: 
part  of  the  Crown-debtor,  and  it  was  the  duty 
of  the  Crown-debtor^  for  the  protection  of  the 
Crown,  immediately  to  employ  it,  that  his  debt 
might  be  secured.  Lord  Chief  Baron  Gilbert^ 
furnishing  the  reason  why  the  King's  right  ex-f 
tends  to  debts  due  to  his  debtors,  says  *,  ^^  For 
in  relation  to  the  King,  not  only  the  money  that 
the  debtor  has  in  his  actual  possession,  but  that 
which  he  has  out  in  other  person's  hands,  shall 
belong  to.  the  King.  .  For  common  persons,  if 
their  debtors  made  away  widi  their  effects,  were 
supposed  to  be  able  to  look  after  them^  and  to 
watch  the  goods  in  the  actual  possession  of  thefii ; 
but  the  King  being  engaged  in  public  affairs^ 
could  not  watch  an  actual  possession  of  his 
debtors ; '  and  therefore,  since  there  was  no  danger 
of  maintenance,  he  might  proceed  to  get  in  their 
debts  as  far  as  he  could  discover  them." 

The  consequence  of  the  correctness  of  these 
several  propositions  would  be,  that  the  Crown* 
becomes  entitled  to  seize  goods,  chattels,  and 
debts,  on  the  first  act  or  indication  of  insolvency, 
and   may  do  so  without   inquisition  or  office  f 

wherever 

•  Treat  on  the  Court  of  Exchcqncr,  p.  178. 

t  The  finding  of  a  deht  is  not  to  give  tide  to  the  Crown* 
The  inquisitions  on  commissions  and  extents  are  all  offices 
of  xnMtructum;  and,  in  later  times^  this  finding  of  debts 
superseded  the  more  early  course  of  amgning  debts  due 

to 


41ft  CA^S   IN   THE   EXCHEQUSRy 

J?  ttirSSe^f  wkic^'^ver  the  property  is  not  absolutely  and  en- 
Tbe&in^  tirely  divested,  subject,  however,  to  the  lawful 
^'H*^  claim  of  any  one  having  demands  on  the  same 
property  and  the  effects  seized.  The  mode  of 
proceeding  by  claim  would  have  been  the  proper 
course  in  this  instance ;  but  it  was  considered, 
that  the  present  proceeding  would  give  a  speedy 
and  easy  opportunity  of  carrying  this  questioa 
to  the  highest  authority.  Since  the  statute  of 
Hen.  VIII.,  in  the  exercise  of  their  discretion,  the 
Court  have  thought  fit  to  require  an  affidavit  of 

danger, 

to  the  Crown-debtor  from  other  persons.  Their  object 
is  to  ascertain,  not  so  much  the  fact,  as  the  amount  of 
the  debt,  that  it  may  be  seen  what  proportion  the  goods  &c. 
appraised  bore  to  the  debt  doe.  The  Jurj,.  therefore,  on  an 
inqaisition  (which  is  a  proceeding  as  well  on  behalf  of  the 
owner  of  ^e  goods  seized  as  of  the  Crown)  are  not  a  Jnrj, 
|iroperly  so  called,  or  twelve  men  impanneUed  to  try  m  Jnct 
lietween  party  and  party^  but  a  nomber  of  persons  (usnally 
twelve)  called  in  ex  parte  to  at  once  assist  and  control  the 
Commissioners  or  Sheriff  in  making  a  retom  of  the  amouit 
of  the  debt  dne,  previous  to  the  enqoiry  of  the  amonnt  of  the 
goods  meant  to  be  seized.  If  they  were  a  jury,  in  the  ordi* 
nary  and  legal  sense  of  that  word,  they  could  not  proceed 
to  assess  the  amount  of  the  Crown's  demand  on  affidavits  iis 
they  always  do  in  practice.  That  may  either  have  been 
suffered  by  reason  of  some  analogy  with  the  other  pro- 
ceedings on  the  E^ity  nde  of  the  Court  in  which  depo* 
sitions  are  always  used  in  evidence,  (and  by  order  of  the 
Court,  even  before  a  Jury):  or  the  language  of  the  gobh 
miftsion  and  extent,  requiring  the  Commissioners  and  Sheriff 
to  enquire  &c.  as  well  by  the  oaths  of  good  and  lawful  men 
as  **  hyall  other  wayx,  meant,  and  method*  wkatooeoer/*  Ae* 
may  have  been  thought  .sufficient  to  authorize  such  a  mode 
of  proceeding. 

We  have  an  instance  in  Madox  *  of  an  order,  calling  on  an 

individwl 

*  V«l.  ii.  ch.  S3.  p<  196.  (in  n9tU{o)  ). 
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danger,  where  it  is  intended  to  be  resorted  to  on   OtoermiiMt 

an  indication  of  insolvency,    before  they  suffer  ^ntSuU^ 

so  peremptory  a  proceeding  to  be  adopted^  and 

ere  the  Baron  issues  his  fiat«     The  proceeding 

is,  however,  in  no  other  respect  within  any  of 

the  provisions  of  that  statute  than  by  having 

been  subjected,  for  the  ease  of  the  debtor,  in  fit 

cases,  to  the  general  discretionary  control  of  the 

Court  of  Exchequer;  and  therefore  the  statute 

cannot  have  abridged  or  controlled  the  prerog** 

ative  right  of  the  Crown. 

« 

It  cannot  fail  to  be  observed,  that  no  distinc- 
tion has  been  made  throughout  these  remarks,  be- 
tween 


to  shew  bj  what  right  he  claimed  the  privilege  of 
ieUing  goods  seised  for  debts  of  the  Crown,  and  particularly 
at  a  low  price.  That  order  recites  the  reason  why  good  and 
hnpfki  men  should  be  auigned  to  sell  snch  goods  for  a  just 
and  reasonable  price,  which  may,  perhaps,  inclnde  an  ap- 
praisement **  Datum  m  nobis  inteliigi;  quod  cum  Juerii 
fTovimm  et  tiaiuium  aniiguiiui  Progeniionbui  notint  Begi* 
hu  AngilB  quod  in  quUnudam  ComUatibuM  assignarentar 
qnidam  legales  homines,  qui  jutio  precio  et  rationabli  vend" 
ereni  averia  capta  pro  debitis  eorum,  ne  Vicecomites  vei 
bniUvi  eorum  Hla  pro  voluntate  propria,  etfonitan  in  odfom 
riiqnorom  qui  debita  debebant,  minori  precio  qnam  valerent 
ilia  Tcnderent,  et  ita  debiioret  gravarent :  Petnu  de  Meuling 
qui  jure  koBreditario,  ut  dieitur,  in  Comifatu  tuo  vendicat  ad  ie 
kufuemodi  uendieionei  AnimaHum  pertinere  Bovem  quantieum* 
que  $ii  prec^  vei  valoris  pro  ij  t,  equum  edam  pro  eodem  prede 
ovem  pro  iiif  d.  vendit,  quocietu  fuerint  hujunnodi  averia  ven* 
denda:  propter  quod  valde  gravantur  debUores  noetri  in  Coml- 
tatibms  tuis.  Et  quoniam  reputamue  hufutmodi  vendJMonee 
valde  iniquae  et  ii^urioeas,  TM  praeipimus,  quod  venire  faciae 
eoram  Baronibus  dictum  P.  a  die  S.  Johannis  in  xv.  dtVs,  ad 
oetendendum  que  jure  vendicat  tibi  eompttere  hajutmodi  vendici-- 
one$  fmeere,  et  predpm  tali  precio,  T.  Ijrc.  Trin»  Communia 
^  Hen.  m.  Rot.  II.  a. 
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f 

obMffirtkiM   tween  the  immediate  extent  and  the  extent  iH 

Ml  the  cai6  of  '  ^ 

Tiie  KiMo     aid.    That  is  because  the  Court  makes  none,  ana 
QuE§.       it  has  ever  refused  to  recognize  the  existence  of 
any  such  distinction. 

Here,  lastly,  arises  the  argument,  dediicible 
from  the  course  and  usage  of  the  Court,  and  the 
established  precedents ;  and  that  is  an  argument 
which  has  always  been  so  much  respected  as  to 
be  considered  conclusive  in  the  absence  of  ex- 
press determinations.  Upon  this  point,  it  will 
be  sufficient  to  refer  generally  to  the  following 
anthorities :  —  jBr.  Prerog.  pL  45,  (citing  39 
Hen.  VI.  26.)— Fw.  Ab.  title  Utltmry  (M-)  1; 
The  King  v.  Baden  {a).  Fleetwood  and  Aston*% 
case  (J)).  The  Attorney-General  v.  Sir  George 
Sands  (c).  tVilkinson  v.  Rocklas  (rf).  Britton  v. 
Cole  (e).    Windier  v.  Seywell  (/)• 

These  observations  are,  for  the  present,  sub- 
mitted to  the  consideration  of  the  reader,  rather 
for  the  purpose  of  directing  his  attention  to  this 
mode  of  considering  the  subject,  by  applying 
the  principles  of  the  prerogative  right  to  use 
this  process  of  extent  to  the  question  which 
has  been  raised  by  the  case,  than  offered  as  a 
systematic  and  regular  argument  in  favour  of 
that  right.  The  very  little  time  which  a  periodi- 
cal publication  allows  for  arrangement  of  such 
seccmdary  matter  is  insufficient  for  the  purpose 

/  of 

(a)  Sh.  Cases  in  Pari.  72.  (cf)  1  Mod.  91. 

(ft)  Hob.  45.  (e)  1  Ld.  Raym.  307. 

(c)  Hardr.  495.  (/)  Sir  t.  Rftyni.  17. 
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of  making  it  in  that  respect  more  satisfactory  and 

®  *  .  .      "^  on  the  case  of 

complete ;  but  as  it  is  most  material  that  it  should  The  Rno 
be  settled  and  known  what  the  law  upon  such  Giui. 
subject  is,  leaving  to  some  other  time  and  oc- 
casion the  discussion  of  what,  under  a  change  of 
circumstances,  it.  ought  to  be,  the  Editor  has  pre- 
sumed to  think,  that  some  further  reference  to 
the  decisions  and  ^icto  which  are  to  be  found  in 
the  books,  would  conduce  to  the  assistance  of 
those  who  might  be  desirous  of  giving  their 
attention  to  the .  subject,  whether  for  legal,  ju- 
dicial, or  legislative  purposes*  His  object  is 
merely  to  assist  in  the  elucidation  of  this  very 
important  and  piuch  agitated  question,  by  an 
attempt  to  explain  the  real  nature  of  this  -  pre* 
rogative  proceeding  by  present  process  of  ex- 
tent, the  reason  and  origin  of  it,  and  the  foum 
dation  on  which  it  rests— and  to  furnish  a  brief 
history  of  the  exercise  of  it  in  practice,  tracing 
its  various  modifications  and  regulations  from 
time  to  time,  by  statutes,  rules  of  Court,  and 
the  practical  control  of  the  Court  of  Ex- 
chequer. 
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Coram,  Richards,  Lord  Chief  Baron^ 


lukjuh,.    Jf^^f^    Gordon  v.  Trail. 


The  Court wiu  MaRTIN  applied  to  the  Court  for  directions 

aot  allow  an  .  /•    ^       i  •       v-  rr»i- 

cxecator  inte-  as  to  the  miDutes  of  the  decree  in  tnis  case.  I  he 
paidbyhim^  objcct  of  it  was  to  have  the  report  referred  back 
£mrdmg^he^  to  the  Deputy  Retnembranceri  that  be  might  caU 
^  ^  culate  from  certain  specified  periods,  and  allow 

tMUf^l^^  the  interest  on  certain  sums,  paid  out  of  his  own 
tiie  t^l^of  ^  money  by  the  Defendant,  an  executor,  on  accolmt 
bS^"st™ck^S  ^^  *^  testator's  estate,  reported  to  be  due  to  him. 
ti^e^enerai  re- 1£)^^  sums  wcre  the  costs  of  an  action  brought  by 

the  Defendant  on  behalf  of  the  estate,  and  of 
actions  defended  by  him*  The  Deputy  Remem* 
brancer  had  refused  to  give  any  interest  thereon, 
although  it  was  found  that  he  had,  at  that  time, 
no  money  in  his  hands. 

The  Chief  Baron  refused  the  application,  ob- 
serving, that,  notwithstanding  the  frequent  hard- 
ships of  such  a  case,  it  was  contrary  to  the  estab- 
lished course  of  practice  to  allow  interest  on  costs, 
under  such  circumstances :  and  that  where  inte- 
rest is  allowed  on  sums  carrying  interest,  it  should 
be  calculated  from  the  time  of  a  balance  being 
struck  on  the  general  report;  for,  until  that  time, 
it  cannot  be  ascertained  that  the  executor  has  not 
money  in  his  hands. 
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GRAY'S  INN  HALL 


Coram  Richards,  Lord  Chief  Baron. 


DfARDBN  and  others  v.  The  Right  Honourable     fS["jJg: 
George  Gordon,  Lord  Btron,  and  others. 


This  bin  was  filed  hi  Easier  Term,  47  Geo.  IIL  f«ie»»oid  «i. 

'  tates  of  B.y 

by  a  purchaser,  for  valuable  consideration,  of  cer-  f  "^  */  ?•  ^? 

•'^      ■  '  ^        ^  '  intended  wifei 

tain  premises  in  Lancashire^  in  his  possession,  and  b^^^t'of^p*^ 

)2I3  Uunent  before 
their  marriage 
to  the  use  of 
h.  for  life,  remainder  to  secure  an  annuity  thereout  to  £.,  and  subject  thereto,  to  the 
use  of  trustees  for  a  term  rf  500  jfewr9^  tot  securing  portions  for  younger  chilaren,  re* 
maiiider  to  the  use  of  soils  and  daughters  successively  In  tail,  remainder  to  the  right 
heirs  of  B.  £.  died  in  the  life-time  of  her  husl>and,  having  had  issue,  a  son  (Ifm.)  and 
a  daughter^  who  both  died  in  the  life-time  of  B,  the  father,  fFm.  the  son  only  leavmg 
issne,  one  son  ( fTm.  Jolm\  wlio  also  died  in  the  life-time  of  B.  bis  grandfather,  without 
issue.  After  the  death  of  fTm,  Jokm^  the  grandson,  B.  sold  a  part  of  the  estates,  so 
settled  by  the  said  act  of  Parliament,  to  2>.  the  Plaintiff,  for  valuable  consideration. 
That  estate  had  been  originally  settled,  long  before,  on  the  marriage  of  the  parents  of  B. 
to  the  use  of  the  father  of  B.  for  bis  life,  remainder  to  tnutees  for  a  term  rf  700  yitwr% 
for  raising  portions  for  younger  children  of  that  marriage,  remainder  to  tlie  issue  in  tail 
itoale,  with  divers  remainders  over.  On  the  death  of  A.  the  vendor,  the  Defendant,  who 
was  the  heir  at  law  of  Wm>  John  the  grandson,  set  up  a  claim  to  the  estate  so  sold  to  D., 
and  recovered  a  verdict  in  fjectment,  asserting  title  under  the  following  deed. — Bm  (the 
vendor,)  and  fVm,  his  son,  as  soon  as  he  had  attained  the  age  of  twenty-one,  and  E.  the 
wife  of  B.,  having  joined  in  suffering  recoveries  of  all  -the  estates  so  settled,  after* 
vrards  executed  certain  indentures  of^lease  and  release  and  appointment.  The  release 
RBciTED,  that  B.  and  his  son  fVm,  had  both  become  very  considerably  involved  in  debt, 
and  embarrassed  in  their  circumstances,  and  that  it  had  therefore  become  necessary  for 
them  to  sell  part  of  the  said  settled  estates,  having  no  other  means  of  obtaining  money 
to  extricate  themselves  from  their  difficulties  :  and  then  it  recited  the  following  a^ree- 
.ment  between  the  parties,— that  it  was  intended  to  settle  an  annuity  on  E.  the  wife,  as 
a  commutation  for  her  jointure  settled  under  the  act  of  Parliament,  and  another  on  IT. 
the  son,  in  consideration  of  his  having  consented  to  join  in  suffering  the  recoveries,  and 
subject  thereto,  that  certain  of  the  settled  estates  of  E,  in  the  county  of  Notiinghamt 
should  be  settled  and  assured  to  trustees,  to  the  use  of  such  trusts ;  and  that  a  temt 
of  years  should  be  created  out  of  all  their  other  estates  in  the  county  of  Nottingham^ 
in  trust  to  raise  a  sum  for  the  portions  secured  for  the  younger  children,  and  that  the 
reversion  and  inheritance  of  all  the  (^aid  estates  in  N,  and  aU  the  estates  in  the  county  of 
Lancaster,  of  which  tatter  the  premises  in  questioR  were  part^  were  to  be  limited  to  otiier 
tmstees  in  trust  to  sell :-— and  out  of  the  proceeds  of  the  Nottingham  estates  all  the  debts 
were  to  be  paid :  that  the  proceeds  of  the  Laneasttr  estates  should  be  laid  out  iu  the 
purchase  of  other  lands,  to  be  conveyed  and  settled  to  the  use  of  trustees  for  a  term  of 
years,  upon  various  trusts,  with  an  ultimate  remainder  to  W.  B.  (the  son)  and  his  heirs ; 
VOL.  VIII.  D  D  and 
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18'iO.       liis  tenants,  against  the  h^ir  at  law  of  the  vendor, 
and  other  persons  in  whom  the  legal  estate  in  the 


Dbarder 

•nd  others    premiscs  had  become  vested  under  certam  trusts 
Lord  Byron  and  old  Outstanding  terms ;  and  it  prayed  that  the 

and  others. 

trustees 

and  in  the  mean  time,  and  until  the  proceeds  should  be  so  laid  ont  in  Jand,  that  they 
should  be  invested  in  the  public  funds,  and  the  dividemdi  thereof  to  go  to  the  ptrmm$ 
to  whom  the  rente  of  euch  kmde  eo  to  he  purchased  would  go  if  radk  fnerehau  hmd  heeu 
made.  It  was  then  witnessed,  that,  for  the  considerations  aforesaid,  B.,  £•  (his  wife), 
and  §V,  B.,  their  son,  according  to  their  several  interests,  granted  &e.  unto  trustees  and 
their  heirs,  their  estates  at  R.  in  Lan«ii>fttr«,  (of  wltich  the  premises  in  question  were 
part)  upon  trust  that  they  should,  ttith  the  consent  and  approbation  as  weU  rf  B.  cmiI 
W.  B.,  or  the  survivors  of  thtm^  as  ofC.Q,  (a  third  person)  or  his  Adrs,  such  conseni 
and  approbaiion  to  he  test^ied  by  some  deed  or  deeds,  &c.  to  be  sealed  and  delivered  6y 
f  Arm  in  the  presence  of  two  or  more  credible  wiinesseSf  sell  the  sawte^  and  the  inherit- 
ance in  fee-sunple.  In  that  deed  there  was  a  proviso,  that  the  rents  and  profits  of  Ike 
said  premises,  nntU  each  salSf  shouid  be  received  by  the  same  persons  as  would  have  been 
entitid  to  receive  them  if  the  said  deed  had  not  been  executed  and  the  fines  therein  brfore 
mentioned  had  not^  been  levied.  It  was  thereby  also  declared,  that  the  said  tmstect 
should  stand  possessed  of  tlie  monies  arising  from  sndi  sale,  upon  trust  to  lay  ont  and 
invest  the  same,  with  the  like  consent  of  the  same  persons,  to  be  testified  witli  the  same 
formalities,  in  ihe  purchase  of  the  inheritance  in  fee-sipiple  of  lands  in  England^  to 
be  conveyed,  settled  and  assured  to  the  use  of  the  trustees  of  a  certain  term  of  IfOO 
years  (before  mentioned  in  the  deed),  or  some  other  persons,  to  be  named  by  fV,  /}.,  hia 
executors  &c,  for  certain  terms  of  years,  upon  certain  mesne  trusts,  and  ultimately  to 
the  use  qfV^.  B.  his  heirs  and  assigns  for  every  or  as  near  thereto  as  the  death  qf  parties 
and  other  circvmsiancea  would  then  permit.  And,  in  the  mean  time,  it  was  declajred, 
that  the  trustees  should  invest  the  nioncv  arising  by  the  sale  until  it  should  be  laid 
out  in  such  purchase  of  lands,  in  the  public  stocks,  and  the  dividends  trc.  to  be  received 
by  such  persons  as  the  rents  and  profits  of  the  lands  so  to  be  purchased  and  settled  would  go  to 
if  such  purchase  and  settlement  were  then  actually  made. 

Under  that  deed  the  Defendant  claimed,  as  heir  at  law  of  W,  B.,  to  be  entitled  on  th* 
death  of  p.,  to  the  nnhcritance  of  the  land  so  directed  to  be  purchased,  insisting,  that 
/r.  B.  was  entitled,  as  a  purchaser,  to  the  remainder  in  fee  in  the  estate  sold,  and  that 
the  right  of  tlie  heir  of  H\  B,  was  not  bound  by  tlie  sale  of  B.,  who,  being  only  tenant 
for  life,  had  no  power  to  dispose  of  the  inheritance. 

He  to,  that  the  sale  by  B.  to  B.  was  good,  effectual,  and  valid  ;^  that  B,  had  the 
fee-simple  of  the  estate  in  him  at  the  lime  of  the  sale — that,  according  to  the  true 
construction  of  the  deed,  the  LMuaster  estates  were  not  necessarily  to  be  sold  by. 
the  trustees,  in  order  to  lay  out  the  money  in  other  real  property,  to  be  settled  as 
tlicrcin  provided  ;  for  that,  whatever  might  be  the  cAect  of  the  recUal  of  the  agreement 
if  it  had  stood  alone,  in  giving  the  proper  construction  to  be  put  on  tlie  deed,  as  shew- 
ing the  intent  and  meaning  of  the  parties,  the  declaration  in  fJ^  body  qf  the  deed  had 
destroyed  it,  by  the  very  oarticular  manner  in  which  the  direction  to  sell  was  intro* 
(luced ;  and  the  consents  or  the  persons  mentioned,  which  were  required  to  be  so  formally 
authenticated,  having  been  made  necessary  for  that  purpose,  removed  eveiy  ground  for 
declaring,  that  such  was  the  object  of  tlie  parties  to  the  deed,  or  that  the  trustees  were 
bound  to  sell  the  estate  at  the  request  oflV,  B.;— and  that  sock  particular  conditions  having 
been  annexed  to  the  trust  thereof,  they  were  indispensible,  and,  without  them,  a  court  ot 
equity  could  not  decree  such  a  sale  and  settlement,  when  it  had  become  impossible  to 
obtain  the  performance  of  them.— Therefore,  the  rights  of  the  parties  at  the  time  of  the 
sale,  VI  ere  held  to  be  the  same  as  before  the  making  of  thl  deed  in  question. 

The  Court  accordingly  decreed  a  perpetual  injunction,  to  restrain  the  heir  of  IF.  B. 
and  the  persons  having  the  legal  estate,  from  proceeding  further  in  the  ejectment 
a^r^itnst  the  ])nrcliaRor  and  his  tenants.  The  case  at  law,  however,  having  been  con* 
siderrd  to  be  one  of  much  doubt,  the  Court  refused  to  give  the  Flaintiflr  the  coats  of 
the  &uit. 
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trustees  and  the  personal  representatives  of  the    .  18^. 

termors  might  be  declared  to  be  trustees  for  the    -,^_ 

Plaintiff,  the  vendee,  — that  they  might  be  de*  aadouicrt 
creed  to  convey  and  assign  their  estate  and  intc^  ^I? tfSS^" 
rest  respectively  to  the  Plaintiff,  or  as  he  should 
appoint^— and  that  the  Defendants  might  be  re*- 
strained  by  injunction  from  proceeding  further 
in  the  action  of  ejectment  brought  against  the 
Plaintiffs  on  the  several  -demises  of  the  several 
Defendants,  and  from  other  proceedings  at  law^ 
to  recover  the  possession  of  the  premises. 

The  questions  in  the  cause  arose  upon  the  fol- 
lowing summary  of  the  facts  stated  from  the  re- 
cord, and  the  construction  of  the  legal  instrn- 
ments  set  out  therein;  the  substance  and  material 
parts  of  which  are  noticed  in  the  statement  of 
facts,  and  the  necessary  abstracts  of  deeds  are 
extracted  from  the  pleadings. 

The  bill  stated,  that,  by  an  act  of  Parliament, 
passed  in  the  30th  year  of  Geo.  II.  (1747)  for 
settling  the  estates  of  fVilliam  Lord  Byron  and 
Elizabeth  Shaw^  spinster,  an  infant,  in  con- 
templation of  their  mafriage,  certain  freehold 
estates  belonging  to  William  Lord  Byrony  situ- 
ate in  the  counties  of  Nottingham  and  Lan-^ 
caster  J  and  elsewhere  in  England;  and  particu- 
larly a  certain  manor  of  Rochdale j  in  the  County 
of  Lancaster^  thereinafter  mentioned  to  have 
been  purchased  by  and  conveyed  to  the  Plaintiff, 
James  Dearden^  were  settled  and  limited  to  the 
use  of  the  said  fVilliam  Lord  Byron  for  his  life, 

D  D  2  and 
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1820.  and  after  his  death,  to  the  use,  intent,  and  pur- 
DsARjiEN  P^se  that  the  said  Elizabeth  Shaw^  (afterwards 
and  other.  L^dy  Elizabeth  Byron)  shpuld  have  and  receive 
^ndolheT  ^^^^^"'  an  annual. rent  of  500/.  for  her  life, 
and  subject  thereto,  to  the  use  of  certain  trustees, 
tlierein  named,  for  a  term  of  500  years,  in  trust, 
for  securing  5000/.  for  portions  fw  the  younger 
children  of  the  said  JVitliam  Lord  Byron^  by  the 
said  Elizabeth f  his  then  intended  wife ;  and  after 
the  expiration  of  the  said  term,  ta  the  use  of  the 
first  and  other  sons  of  the  said  JVilliam  Lord 
Byron  by  his  said  then  intended  wife,  succes- 
sively in  tail,  with  remainder  to  the  daughters 
of  the  said  IViiliam  Lord  Byron,  by  his  said  theiir 
intended  wife,  as  tenants  in  common  in  tail, 
with  remainder,  in  default  of  issue  of  the  said 
IViiliam  Lord  Byron  by  his  said  then  intended 
wife,  to  the  use  of  the  right  heirs  of  the  said 
IViiliam  Lord  Byron  for  ever ;  and  that  certain 
ejstates  of  inheritance  of  the  said  Elizabeth 
ShaWf  in  Nottingham  and  Cambridge,  were  also 
thereby  settled  to  various  uses,  —  such  as  aug- 
menting the  jointure  of  Lady  Byron,  and  the 
portions  of  younger  children,  by  a  iferm  of  600 
years,  and  providing  an  annuity  for  her  during 
her  life,  in  case  she  should  survive  her  husband, 
with  remainder  to  the  male  issue  of  the  marriage 
in  tail  male,  remainder  to  the  female  issue  in  tail 
general,  remainder  to  Lady  Byron  and  her  heirs : 
That  "the  marriage  between  the  said  IViiliam 
Lord  Byron  and  Elizabeth  Shaw  took  eiFect 
soon  after  the  passing  of  the  said  act ;  and  that 
the  said  Lady  Elizabeth  Byron  died  in  the  life- 
time 
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time  of  her  said  husband,  having  had  issue  by  1820. 
the  said  fVilliam  Lord  Byron^  one  son,  named  p^^^p,^ 
William  Byron^  and  a  ^daughter,  named  Caroline  ^^  ^^^^ 
Byron,  and  no  other  issue;  and  that  the  said  LordBTRon 
Caroline  Byron  departed  this  life  in  the  life-time 
of  her  said  father,  unmarried ;  and  that  the  said 
fVilliam  Byron^  the  son,  departed  this  life  in 
the  life*time  of  his  said  father,  leaving  issue, 
one  son  only,  named  fVilliam  John  Byron,  and 
no  other  issue ;  and  that  the  said  fVilliam  John 
Byron,  the  gl-andson,  also  departed  this  life  in 
tlie  life-time  of  the  s^id  fP'illiam  Lord  Byron, 
his  grandfather,  unmarried  and  without  issue  ; 
and  that  all  of  them,  the  said  Lady  Elizabeth 
Byron,  fVilliam  Byron,  Caroline  Byron,  and 
fVilliam  John  Byron,  died  previous  to  the  year 
1795 ;— that  in  the  year  1796  the  said  fVilliajn 
Lord  Byron  was  in  the  possession  and  enjoy- 
ment of  the  hereditaments  and  premises  herein- 
after mentioned  to  have  been  purchased  by  and 
conveyed  to  the  Plaintiff,  James  Dearden,  and 
claimed  to  be  seised  of  and  well  entitled  to  the 
same  in  fee  simple,  under  and  by  virtue  of  the 
said  act  of  Parliament,  and  in  the  events  afore- 
said, such  hereditaments  being  part  of  the  estates 
therein  comprized,  and  which  were  thereby  limit- 
ed to  the  uses  hereinbefore  mentioned;  and  that 
sometime  in  the  said  year  1796,  the  said  William 
Lord  Byron  contracted  with  the  Plaintiff  James 
Dearden,  for  the  sale  to  him  (Plaintiff  James 
Dearden)  of  the  hereditaments  comprized  in  the 
indentures  of  the  9th  and  10th  days  of  Febru- 
ary,  1796,  thereinafter  mentioned,  at  or  for  the 

price 
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1820.  price  or  sum  of  510/.,  which  said  sum  of  510/^ 

^^^^^  the  Plaintiff  (Dearden)  paid  to  the  said  fViUiam 

and  others  j^fd  ]B]/ron  accordingly  J    and  tb^reuppn,  and 

]^>rd  Btbov  in  consideration  therepf,  the  said  William  I/>rd 

and  oUiers.  . 

Byron  duly  executed  indentures  of  lease  and 
release,  dated  the  dth  and  10th  days  of  February^ 
1796,  whereby  he  conveyed  thp  said  premises 
to  the  Plaintiff  in  fee. 

And  the  bill  stated  another  contract  for  the 
sale  and  copveyanpe  of  another  part  of  the  same 
property  in  the  same  way ;  and  tliat  the  Plaintiff 
{Deurden)  entered  into  possession  and  receipt  of 
rents  and  profits. 

The  bill  then  charged  disturbance  by  the  De- 
fendant's, Lord  Byron's^  claim,  under  a  certain 
deed  of  1773,  relied  on  in  the  answer;  but  the 
Plaintiff  insisted,  that  the  trusts  of  that  deed, 
which  were  created  for  the  purpose  of  extri- 
cating the  vendor  and  his  son  from  pecuniary 
embarrassments  by  sale  of  some  part  of  the 
settled  estates,  were  satisfied  when  that  object 
had  been  obtained:  and  the  Plaintiff  charged, 
that  it  was  expressly  stipulated  by  the  said  in- 
denture, that  the  estates  comprized  therein  should 
net  be  spld  without  the  consent  and  approbation 
of  the  said  fVilliam  Lord  Byron^  and  Lady  Eliza- 
beth his  wife,  and  the  said  fVilliam  Byron^  or  the 
survivors  of  them ;  and  that  therefore  the  con- 
sent and  approbation  of  the  said  JVilliam  Lord 
Byron,  and  Lady  Elizabeth  his  wife,  and  o'f  the 
said  William  Byron,  or  of  the  survivors  of  them, 

were 
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were  requisite  to  enable  Brackley  Kennett  and       1820. 
John  Heaton  (the  trustees)  to  proceed  to  a  sale 
of  the  hereditaments  and  premises  comprized  in    »»<*  othew 
the  said  indenture;  and  that  the  said  WiUiam  LordBYKew 
Lord  Byron,  and  Lady  Elizabeth  his  wife,   and 
the  said  JFilliam  Byron  did  not,  nor  did  any  or 
either  of  them  at  any  time,  call  upon  or  require 
the   said  Brackley  Kennett  and  John  Heaton^ 
the  tnistees  therein  named,   to  sell  or  dispose 
of,  or  consent  that  they  should  sell  or  dispose 
of,    such  parts  of  the    hereditaments  and  pre- 
mises   as  were    so  purchased    by    the  Plaintiff 
James  Dearden,  as  aforesaid. 

And  the  Plaintiffs  expressly  charged,  that,  in 
fact,  all  the  debts  which  were  due  and  owing 
from  JVilliarfi  Lord  Byron,  and  fVilliam  Byron 
respectively,  at  the  time  when  the  said  deed  or 
indenture  of  \Z^\  November,  1773,  was  executed, 
andybr  the  payment  whereof  such  deed  or  in- 
denture was  intended  to  provide  or  raise  a  fund, 
were  and  had  been  fully  satisfied,  paid,  and  dis- 
charged  by  and  out  of  the  monies  which  arose 
from  the  sale  of  other  parts  of  the  heredita- 
ments  and  premises  comprized  in  the  said  deed 
or  indenture  than  those  which  were  so  purchased. 
by  the  Plaintiff  James  Dearden,  as  aforesaid,  and 
before  the  said  Plaintiff  so  purchased  the  same ; 
and  that  therefore  it  became  and  was  unnecessary 
to  sell  such   last-mentioned   parts   of  the  said 
hereditaments  and  pf^emises  under  the  said  deed  or 
indenture  of  13th  November,  1773,  or  for  any  of 
the  purposes  therein  expressed.     And,  as  further 

evidence 
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laao.  evidence  of  the  said  agreement  or  understanding, 
Dbarden  and  of  the  intent  of  the  said  JViUiam  Lord 
and  other,    jg^^^^  ^^^^  j^^j^  Elizabeth  his  wife,  and  of  the 

^iSdotiLT  said  JVilliam  Byron,    and    that   the  said  John 
•'  Heaton  considered  himself  as  a  trustee  of  the 

said  estate  so  purcl^tsed  by  the  Plaintiff  James 
Dearden  as  aforesaid,  the  Plaintiffs  charged,  that 
the  said  William  Lord  Byron,  long  previous  to 
the  sale  by  auction,,  caused  the  hereditaments  and 
premises  so  purchased  by  the  Plaintiff,  together 
with  other  estates,  to  be  advertized  ia  the  public 
newspapers  to  be  sold  by  public  auction;  and 
that  Heaton  (the  then  surviving  trustee)  did  not 
^  interpose  to  prevent  the  said  sale,  or  cause  any 

notice  whatever  to  be  given  at  or  previous  to  •  the 
time  of  sale  that  fVilliam  Lord  Byron  could  not 
make  a  good  title  in  fee-simple  to  the  said  here^ 
ditaments  and  premises,  or  that  the  same,  or  any 
part  thereof,  were  or  was  vested  in  him  {^Heaton) 
upon  the  trusts  of  the  said  indenture:  and  it 
further  charged,  that  the  Plaintiff  had  no  notice 
of  the  said  indenture  of  1773,  until  long  after 
the  execution  of  the  indentures  of  lease  and  rq- 
leftse  to  him. 

The  Plaintiffs  therefore  insisted,  that  at  the 
respective  times  when  the  said  fVilliam  Lord 
Byron  made  the  said  conveyances  to  the  Plain- 
tiff James  Dearden,  he  (JVilliam  Lord  Byron) 
was  tenant  for  life  of  the  said  premises  so  sold, 
with  remainder  to  himself  in  fee,  and  therefore 
was  equitably  entitled  to  such  last-mentioned 
hereditaments   and  premises,  and  that  the  said 

John 
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John  HeatoH  and  Brackley  Kennett,  in  whom      1820. 
die  l^al  estate  was  then  vested  in  trijst  as  afore-     ^^]^^j| 
said,  wercj   in  fact,   then  trustees  for  William     ^^^^^^^ 
Lord  Byron  in  respect  of  such ,  kgal  estate,  and  V^  fthm." 
that  Heaton  was,  after  the  said  sale  to  Plaintiff 
Dearden,  a  trustee,  in  respect  of  the  said  here^ 
ditaments  and   premises  so  sold   to   him,  for 
Plaintiff^  James  Dearden,  as  claiming  under  the 
conveyances  so  made. 

The  Defendant  Lord  Byron,  and  the  other 
Defendants,  stated  by  their  answers,  that  in  1720, 
fVilliam  Lord  Byron,  the  great  grandfather  of 
Defendant,  being  seized  in  fee-simple  of  the 
manor  and  estate  of  Rochdale,  in  the  county  of 
Lancaster,  by  a  settlement  made  previous  to  his 
marriage,  the  3d  of  December,  1720,  settled 
(amongst  other  premises)  his  said  manor  and 
estate  of  Rochdale  to  the  use  of  himself  for  life, 
remaiader  to  the  use  of  William  Lord  Berkley 
and  Lucy  Temple,  spinster,  (therein  described) 
for  a  term  of  700  years,  in  trust  for  raising 
4000/.  for  the  portions  of  the  younger  children 
of  the  marriage,  if  there  should  be  three  or  more, 
•^remainder  to  the  use  of  the  first  and  other 
son  and  sons  of  the  said  marriage  successively 
in  tail  male,  with  divers  remainders  over;  that 
the  said  fVilliam  Lord  Byron  departed  this  life  in 
1736,  leaving  issue  by  his  said  wife,  who  survived 
him,  fVilliam  late  Lord  Byron,  his  eldest  son  and 
heir  at  law,  and  who  succeeded  him,  by  virtue 
of  the  said  settlement,  in  the  estates  in  question 
\n  this  cause,  and  also  three  younger  sons  and 

one 
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itao.      one  daughter,— viz.  John  Byron,  (late  an  Admiral 

'"^"'^^     in  his  Majesfy's  fleet,    and  since  deceased,    the 

S^SSew   grandfather  of  Defendant,)   Richard    Byron, 

'LoraBvKoii  George  Byron,  and  Isabella  Byron,   since  de- 

'"'•»*^"-    ceased. 

« 

The  ansvrer  also  stated,  that  the  said  WiUlam 

Lord  Byron  the  son,  being  so  seized  of  the  first 

estate  tail  in  said  manor  and  premises  comprized 

in  the  said  settlement,  soon  after  the  death  of 

his  said  father  duly  suffered  recoveries  thereof, 

and,   by  means  of  such  recoveries^   barred  the 

estates  tail  and  remainders  limited  or  created  in 

and  by  such  settlement,  and  acquired  the  fee- 

*  simple  and  inheritance  of  and  in  the  said  manor 

and  premises,  subject  to  the  said  term  of  70O 

years,  and  the  jointure  of  600/.  [500/,]  a  year 

in  favour  of  his  said  mother,  charged  on  part  of 

the  said  premises  by  the  said  settlement. 

The  answers  then  stated  the  said  intended 
marriage,  and  the  act  of  Parliament,  and  the 
deaths  of  parties,  as  in  the  bill  so  fan 

They  then  alleged,  that  the  said  Jfilliam  Byron 
attained  his  age  of  twenty-one  years  in  or  about 
the  year  of  1770,  and  tliat  he  and  his  father,  the 
said  fVilliam  late  Lord  Byron  (the  vendor), 
having  become  greatly  embarrassed  in  their 
affairs,  and  totally  unable  to  pay  their  respec- 
tive debts,  he  the  said  William  late  Lord  Byron, 
soon  after  his  said  son  attained  his  said  age  of 
twenty-one  years,   proposed  to  and  prevailed  on 

the 
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the  said  IViUiam  Byron  his  son,  in. whom  the  first       1820. 
estate  tail  in  the  premises  (of  which  said  manor     ^"^*^ 
of  Rochdale  was    part)    comprized  in  the  said     Mdoth«a 
act  was  vested,  to  join  with  him  the  said  William  Lord  btmv 
Lord  Byron  in  suffering  proper  recoveries  of  such 
prem»es»  to  bar  and  defeat  the  estates  tail  and  re* 
mainders  over  thereof,  limited  and  created  by  said 
act  of  Parliament,  and  to  make  provision  for  the 
payment  of  both  their  said  debts,  and  to  re-settlc 
the  said  manor  of  Rochdale,  and  the  estates  and 
premises  mentioned  and  contained  in  said  act  of 
Parliament,  in  manner  set  forth  in  the  indenture 
of  the  13th  of  November^  1773,  after  mentioned. 
That  the  said  fVilliam  late  Lord  Byron,  in  con- 
sideration of  his  said  son  agreeing  to  join  with 
him  in  suffering  such  recoveries  as  aforesaid,  and 
in  the  sale  of  certain  estates  situate  in  the  county 
of  Nottingham,  further  agreed   to  grant  his 
said  son  an  annuity  of  700/«  during  their  Joint 
lives,  ami  that  his  said  son  should  be  paid  2000/. 
That  the  said  fVilliam  late  Lord  Byron  accord* 
ingly,  by  a  certain  indenture  bearing  date  on  or 
about  the  25th  oi  September,  in  177S,  granted  the 
said  annuity  to  or  in  trust  for  the  said  fVilliam 
Byron  his  9on*-T*That  the  said  fFilliam  Byron^ 
by  a  certain  indenture  of  bargain  and  sale,  duly 
inroUed,  bearing  date  on  or  about  Ist  of  May, 
1773,  duly  conveyed,  with  his  father,  the  estates 
of  the  said  fVilliam  late  Lord  Byron  to  a  person 
as  tenant  to  the  precipe  for  suffering  a  recovery 
thereof,  which  was  afterwards  duly  suffered,  to 
the  uses  in  the  said  indenture  mentioned  or  de- 
clared ;  and  that  by  another  indenture  of  bargain 
'  and 
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18S0.       and  sale  inroUed,  dated  on  or  dhaut  12th  of  July^ 
y'^'^^      1778,  and  made  between  the  said  IVilliam  late 
and  odim    Lord  ByrM  of  the  first  part,  ^nd  the  said  JViUiam 
L«rd  btrov  Bvron  his  son,   of  the  second  part  and  James 
HoUand  (therein  named)  of  the  third  part,  and 
William  Dawes    (therein  also  named)    of   the 
fourth  part,  they,  the  said  JViUiam  Lord  Byron 
zndfFilliam  Byron  conveyed  the  said  manor  of 
Rockdale,  and  all  their  estates  and  premises  in 
the  said  county  oi  Lancaster y  to  the  ^\A  James 
Holland^  to  make  him  tenant  of  the  freehold  for 
suffering  a  recovery  thereof;  which  recovery  was 
thereby  declared  to  be  and  enure  to  the  use  of 
'   such  person  or  persons,  and  for  such  estates  and 
interests,  as  the  said  fVilliam  Lord  Byron  and  his 
said  son  fVilliam  Byron  should  by  deed,  with  or 
without  power  of  revocation,   in  manner  therein 
mentioned,  jointly  appoint,  and  in  default  thereof, 
then  as  the  said  fVilliam  Byron  the  son  should 
by  deed  or  will  appoint,  and  in  default  of,  and 
until  some  such  appointment  should  be  made, 
then  to  the  uses  limited  by  the  said  ajct  of  Parlia^ 
ment,  or  to  such  of  them  as  were  then  subsisting 
'  Or  capable  of  taking  effect—- That,  in  pursuance 

of  the  said  last-mentioned  indenture,  a  common 
recovery  was  duly, suffered  on  or  about  the  Slst 
o^  August,  177S,  of  the  said  manor,  estates,  and 
premises,  with  their  appurtenances,  in  which  the 
said  Dawes  was  demandant,  Holland  tenant,  and 
fVilliam  Byron  vouchee.— He  also  stated  in  his 
answer,  that  by  certain  indentures  of  lease  and 
Indenture  of  rcleasc^  oud  appointmcfit,  dated  respectively  the 
ber,'i77r'""    12/A  aud  13<A  of  November,   1773,    the  release 

being 
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and  others 

-Lord  Bybow 
and  others. 
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being  of  five  parts  and  made  between  the  said 
JVilliam  Lord  Byron  and  Elizabeth  Lady  Bjfran 
his  wife,  and  the  said  IVilliam  Byron^  therein  de- 
scribed as  thei^  only  son  and  heir  apparent,  of 
the  first  part,  Charles  Gouldy  (who  appears  from 
the  recitals  to  have  been  an  incumbrancer) 
Charles  Morgan,  and  George  Stubbs  (therein 
described)  of  the  second  part,  the  representatives 
of  die  termors  under  the  said  act  of  Parliament, 
of  the  third  part,  Brdckley  Kennett  and  John 
Heaton  (trustees)  in  the  said  bill  .named,  of  the 
fourth  part,  and  Joshua  Manger  and  William 
IVoUeley,  in  the  said  release  described,  of  the 
fifth  part.    After  reciting  the  said  act  of  Par  Ha*  Recital  of  Act 

^  &  ^  ofPariiaoicnt, 

«cftf,  and  that  the  two  terms  of  6CK)  years,  and  «fe. 
fiOO  years  thereby  created,  were  then  vested  in 
Frederick  Montague^  as  in  the  said  release  men- 
tioned ;  and  after  reciting  the  said  two  indentures 
of  bargain  and  sale,  and  *  the  recoveries  suffered 
in  pursuance  thereof,  and  also  reciting  that  the  R««^^  «f  ^ 

,  *        ,  ^  cause  and  ob- 

said  William  Lord  Byron  and  William  Byron  his  i^  ^  ^« 
son^  were  indebted  to  divers  persons  in  consider- 
able  sums  of  money ^  some  of  which  were  secured 
by  judgments,  and  that  the  said  JVilliam  Byron 
alone,  and   also  jointly  with  his    said  son,    had 
granted  annuities  to  a  large  amount,  secured  and 
charged  as  well  upon  the  estates  comprized  in 
said  act  of  Parliament,  as  by  judgments,  some 
of  which   had    been   obtained  against  the    said 
JVilliam  Lord  Byron^  and  others  both  against  him 
and  his. said  son^  the  interest  of  which  annuities 
and  debts  greatly  exceeded  the  annual  income  of 
the  estates  comprized  in  the  said  act  of  Parlia- 
ment, 
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1820.       fnenty  and  that  their  creditors  being  very  pressing 
peabdkv    ^^^  payment  of  their  debts,  and  the  annuitants 
andotherf    being  vcry  willing  to  have  their   annuities  re- 
i^  byrow  deemed  upon  reasonable  terms ;  and  that  the  said 
William  Lord  Byron  and  his  said  son^  being  mi- 
able  to  raise  money  to  pay  such  debts,  and  to 
redeem  such  annuities^  otherwise  than  by  sale  of 
fart  of  the  estates  cqmprized  in  the  said  act  of 
Parliament^  he  the  said  IVilliam  Lord  Byron 
and  his   said  son  applied  to  the  said  Elizabeth 
Tuady  Byron,  and  alw  to  the  ssixA  Charles  Gould, 
Charles  Morgan^  and  George  Stubbs,  and  pro- 
posed, amongst  other  things,  tliat  the  annual  sum 
Recital  of  the  of  5001.  bv  the  said  act  of  Parliament  provided 
tween  the       for  the  Said  Elizabeth  Lady  Byron  out  of  tlie 

parties.^  •^       •^ 

estates  of  the  said  IVilliam  Lord  Byron  during 
her  life,  for  her  jointure,  and  also  the  annual  sum 
of  500/«  provided  for  her  by  said  act  of  Parlia- 
ment out  of  her  own  estates,  and  also  the  said 
annual  sum  of  700/.  secured  to  the  said  William 
Byron,  the  son,  during  the  joint  lives  of  himself 
and  his  said  father  by  the  said  deed  of  26th  of 
September,  177S)  and  likewise  a  power  given  by 
the  said  act  to  the  said  William  Lord  Byron  to 
jointure  a  future  wife,  should  be  severally  ex- 
tinguished, and  that  all  the  estates  comprized  in 
the  said  act  of  Parliament  shouI)d  be  freed  and 
discharged  therefrom,  and  that  certain  estates  in 
Agreement  as  Ncwstcad,  and  the  Forcst  of  Sherwood  Linby^ 
iiiesiatoT^*  and  BUdwoTth,    in   the  county  of  Nottingham, 

should  be  settled  and  assured  to  the  use  and 
intent  that  the  said  William  Byron  the  son, 
might  receive  thereout,  during  the  joint  lives  of  * 

himself 
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bimself  and  his  said  fkther,  an  annual  rent  of  laso. 
316A,  in  part  satisfiustion  oi  the  said  annual  ^.^^1^ 
re»t  of  700/.,  and  subject  thereto,  to  the  use  of  «»«•  •«»«» 
the  said  IVilliam  Lord  Buron  for  life,  and  after  i^  bvbm 
nis  death,  to  the  use  and  intent  that  the  said 
Elizabtth  Lady  Byron  might,  if  she  survived 
htm,  receive  out  of  the  same  premises  an  annual 
rent  of  500/.,  in  lieu  and  satisfaction  of  the  said 
Hke  annual  rent  by  the  said  act  of  ParliamcAt 
^ovided  for  her  jointure,  and  subject  thereto,  to 
the  use  of  trustees  for  a  term  of  years,  for  better 
securing  the  same,  with  remainder  to  said  WilHam 
Byron  the  son,  and  his  heirs,  and  that  a  term  of 
years  should  be  created  out  of  all  other  the 
estates  in  the  said  county  of  Nottingham,  in 
trust  to  raise  the  sum  of  11,000/.,  and  the  an- 
aual  sum  of  385/.  for  the  interest  themof,  at 
the  rate  of  SL  lOf.  per  cent*  per  annunh  and 
apply  the  same  in  paying  the  portions  by  the 
said  act  secured  for  the  younger  children  of 
the  said  JVUliam  Lord  Byron  and  Lady  Elizabeths 
Byron  his  wife,  in  order  that  all  the  estates 
comprized  in  the  said  act  might  be  thereby^ 
exonerated  from  the  samSy  and  that  so  much  of 
the  said  11,000/.,  if  any,  as  should  remain  after 
paying  the  said  portions,  and  the  whole  of  said 
11,000/.,  in  case  the  said  portions  should  not 
become  payable,  should  be  paid  to  other  trustees; 
and  that  the  said  yearly  sum  of  385/.  should,  so 
long  as  the  same  should  continue  payable,  be  paid 
to  the  said  JViUiam  Byron  the  son  during  the 
joint  lives  of  him  and  the  said  William  Lord 
Byron ^  and  together  with  the  aforesaid  annual 

rent 


1820. 
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rent  or  yearly  sum  of  314/.  i»  W^^  ^^^  satisfaction 
of  the  aforesaid  annual  sum  of  700/.>  and  after  the 
.^SX™  decease  of  the  said  mtliam  Byron  the  son,  to 
Lord  Byrow  ^^^  *^*^  William  Lord  %n>it  during  his  life, 
and  others,  jf  |,g  survivcd  thc  Said  JVilUam  Byron  ;  and  after 
the  decease  of  the  said  William  Lord  Byron^  if 
his  younger  child  or  children  by  the  said  Elizabeth 
Lady  Byron  should,  by  virtue  of  the  trusts  afore- 
said for  the  terms  of  fipo  years  and  600  years, 
become  entitled  to  such  sums  of  money  as  in 
the  »said  act  of  Parliament  were  mentioned  for  hia 
or  their  maintenance  and  education,  then  that 
said  annual  sum  of  385/.,  or  so  much  thereof  as 
should  be  sufficient  to  answer  the  sums  of  money 
by  the  said  act  secured  and  intended  for  the 
maintenance  and  education  of  the  said  younger 
children,  shQuld  be  paid  to  the  trustees  for  the 
time  being  of  the  same  terms  of  years,  to  be  by 
them  applied  for  the  maintenance  and  education 
of  such  younger  child  or  children,  and  that  the 
reversion  and  inheritance  vf  tfte  estates  in  the 
said  county  of  Nottingham  to  be  comprized  in  the 
term  of  years  so  to  be  created  as  aforesaid ;  and 
also  a  parcel  of  land  lying  at  or  near  Wymond* 
hamp  in  the  county  of  Norfolk  ;  and  likewise  all 
the  premises  in  the  said  county  of  Lancaster, 
which  were  then  of  the  yearly  value  of  130/. 
only,  or  thereabouts,  should  be  limited  and  as- 
sured unto  and  vested  in  other  trustees,  in  trust 
to  sell  the  same,  and  that  out  of  the  money  arising 
from  the  sale  of  the  estates  in  the  said  county 
of  Nottingham  all  the  debts  due  or  owing  by  or 
from  the  said  William  Lord  Byron^  and  William 

Byron^ 
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ByroHf  and  secured   by  mortgages,  judgments,       1890. 
statutes^  or  recognizances^  should  be  discharged^     dbardbw 
and  that  the  annuities  which  had  by  the  said     •»<*  <>««»«» 
William  Lord  Byron  and  JVilliam  Byron,  either   ^^  bybow 
jointly  or  separately,  been  granted  or  secured, 
and  which  did  or  might  affect  all  or  any  of  the 
estates  comprised  in  the  said  act,  should  be  pur- 
chased in  and  redeemed,  and  the  arrears  thereof 
paid,  and  all  the  estates  comprised  in  the  said 
act   exonerated  and  discharged  therefrom^  and. 
that  the  sum  of  SOOO/.  should  be  paid  to  the 
said  William  Byron  the  son,  and  the  residue  of 
the  money  to  arise  by  sale  of  the  estates  in  the 
said  county  of  Nottingham,   after  deducting  all 
costs  and  charges,    should  be  paid  to  the  said 
William  Lord  Byron  and  William  Byron^  in  ord^ 
to  enable  them  to  pay  such  other  debts  as  were 
due  from  them  respectively :  and  that  the  afore*  Agreements 
said  sum  of  11,000/.,  or  so  much  thereof,  if  any,  SrwtotMT*** 
as  should  be  paid  to  the  trustees  of  the  inherit* 
ance  of  the  premises  so  to  be  sold  as  aforesaid, 

■ 

and  the  money  arising  by  sale  of  -the  premises 
at  or  near  Wymondham  aforesaid^  and  in  the  said 
county  o/*  Lancaster,  should  be  laid  out  in  theptir^ 
chase  of  othef  lands  and  hereditaments^  to  be  con* 
veyed  and  settled  to  the  use  of  trustees  for  a  term 
of  years^  upon  trust,  if  the  payment  of  the  said 
yearly  sum  of  383/.  to  said  William  Byron  the 
son,  should,  during  the  lives  of  him  and  the 
said  William  Lord  Byron^  cease  and  determine, 
then  to  raise  the  like  annual  sum  of  385/,  or  so 
much  thereof  as  the  rents  and  annual  profits 
of  the  lands  and  hereditaments  to  be  purchased 
VOL.  viH.  E  K  as 
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1830.      a&  aforesaid  should  amount  unto,  and  pay  Ac 

^^]^^    same  to  the  said  IVilliam  Byran,  during  the  joint 

mnd  others    H yes  of  him  and  the  said  fVilliam  Lord  Byron, 

LordBTROH  and    subject   thereto,    to  the  use    of  the  said 
mid  otfaen.    j^^^j^^  ^0^. j  ^^^^  ^^  jjf^^  ^jtjj  remainder,  after 

his  death,  to  the  use  and  intent  that  the  said 
Elizabeth  Lady  Byron,  if  she  survived  her  said 
husband,  should  have  and  receive  thereout  an 
annual  rent  or  yearly  sum  of  500/.,  by  the  afore- 
said act  secured  to  her,  in  augmentation  of  her 
jointure,  with  the  usual  powers  for  obtaining  pay- 
ment thereof,  and  subject  thereto,  to  the  use 
of  trustees  for  a  term  of  years,  upon  trust  for 
better  securing  the  same,  with  retnainder  to  the 
said  William  Byron  the  son,  and  his  heirs,  and 
that,  in  the  mean  time,  until  the  money  which 
should  arise  by  the  sale  of  the  hereditaments  and 
premises  at  or  near  Wymondham  aforesaid,  and 
in  the  said  county  of  Lancaster,  and  the  said  sum 
of  1 1,000/.,  or  so  much  thereof,  if  any^  as  should  be 
paid  to  the  trustees,  should  be  so  laid  out  in  the 
purchase  of  lands  and  hereditaments,  the  same 
should  be  invested  in  the  public  funds  or  stocks^ 
&t  on  Government  or  real  securities,  at  interest, 
and  the  dividends  Sfc.  thereof  go  to  and  be  re- 
ceived  by  such  persons  as  the  rents  of  the  lands 
and  hereditaments  so  proposed,  to  be  purchased 
and  settled,  would  go  to.  if  such  purchase 
and  settlement  had  been  actually  made*  Andt 
after  taking  further  notice  that  the  said  Elizabeth 
Lady  Byron,  having  consulted  her  friends,  and 
considered  said  proposal,  and  notwithstanding  the 
provisions  sp  proposed  to  be  made  for  her  during 
her  life,  if  she  survived  the  said  William  Lord 

Byron, 
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Byron^  migbti  in  consequence  thereof,  becoma  IMO. 
and  be  less  than  the  annual  rents  or  yearly  sums  ^T^^"^ 
of  600/.,  an^  600/*  secured  to  her  by  the  said  act  and  oUien 
for  her  jointure  and  additional  jointure,  she,  at  Urd  bymv 
the  request  and  desire  of  the  said  fVilliam  Lord 
Byron  and  fVilliam  Byron^  in  order  to  remove  the 
difEculties  which  they  were  under  by  reason  of 
such  their  debts  and  annuities,  and  likewise  the 
said  Charles  Gould,  Charles  Morgan,  and  George 
StubbSf  at  the  special  instance  and  request  as  well 
of  the  said  Elizabeth  Lady  Byron  a^  of  the  said 
fVilliam  Lord  Byron  and  William  Byron  severally, 
consented  and  agreed  to  the  said  proposal,  and 
to  all  such  acts  as  were  necessary  on  their  parts 
respectively  for  effectually  carrying  the  same  into 
execution,  It  was  witnessed,  that,  for  the  con- 
siderations aforesaid,  they  the  said  fVilliam  Lord 
Byron  and  fVilliam  Byron,  by  virtue  and  in  exe- 
eution  of  the  powers  and  authorities  reserved  to 
them  by  the  therein  before-mentioned  indentures 
of  the  1st  of  Jt%  and  Ifith  of  July,  1773,  did 
direct,  limit,  and  appoint,  and  the  said  representa- 
tives of  the  said  termors,  and  the  said  fVilliam 
Lord  Byron,  Elizabeth  I^ady  Byron,  and  fVilliam 
Byron,  did,  according  to  their  several  and  respec- 
tive estates  and  interests,  grant,  bargain,  sell, 
assign,  release,  quit  claim,  and  confirm  unto  the 
said  Brackley  Ksnnett  and  John  Heaton  and  their 
heirs,  (tihe  premises  in  the  said  act  of  Parliament 
mentioned  and  settled)  To  hold  unto  and  to  the 
vse  of  the  said  Brackley  Kennett  and  John  Hea^ 
ton  and  their  heirs,  upon  trust  a$  to  the  iVa</iii^- 
kam  estates,  to  tlie  uses  recited  in  the  deed,  and 

X  E  2  to 
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WM.       to  the  use  of  Manger  and  JVolesley  for  the  term 

'^'"'^'^^      of  1200  years,    upon  the  trusts  recited,  in  dis- 

and  others    charge  of  the  hereditaments  comprised  in  the  said 

mm 

'  Lord  Bybob  act,  with  a  proviso  that  no  mortgage  should  be 
^  '  made  of  the  premises  comprised  in  the  said  term 
of  I  £00  years  by  the  said  trustees,  before  it  was 
determined  by  the  event  whether  the  aforesaid 
portions  for  younger  children  would  become  pay- 
able or  not,  with  a  proviso,  that  when  the  trusts, 
of.  tlie  said  term  should  have  been  executed,  such 
term  in  such  of  the  hereditaments  and  premises 
therein  comprised  as  should  nQt  have  been  so 
mortgaged  or  sold,  should  thenceforth  cease,  and, 
as  to  the  inheritance  of  the  same  hereditaments 
and  premises  comprised  in  the  same  term,  and 
those  in  IVymondham  and  in  the  county  of  Zan- 
cMteVf  it  was  thereby  declared  that  the  same  were 
so  limited,  upon  trust  that  \hty{Kennett  and  Hea* 
ton.)  or  the  survivor  of  them,  or  the  heirs  or  as- 
Mgns  of  such  survivor,  should,  as  to  the  manor  of 
Rochdale  aforesaid^  and  ail  the  hereditaments  in 
Rochdale^  or  elsewhere  in  the  county  of  Zaitcn^-^ 
te7\  with  the  consent  and  approbation  as  well  of 
the  MiV/  William  Lord  Byron  and  William  Byron, 
or  the  survivor  of  them,  as  of  the  said  Charles 
Gould  or  his  heirs,  such  consent  and  approbation 
to  be  testified  by  some  deed  or  deeds,  instrument 
or  instruments,  in  writing,  to  be  sealed  and  de-* 
livered  by  them  in  the  presence  of,  and  to  be 
attested  by,  two  or  more  credible  witnesses,  sell, 
convey^  and  dispose  of  all  the  said  her  edit  amentSf 
and  the  inheritance  in  fee^simple  thereof^  to  such 
*    person  or  persons,  and  for  such  price  or  prices,  as 

they 
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they  the  said  Brackley  Kennett  and  John  Heaton,       1820. 
or  the  survivor  of  them^  or  the  heirs  or  assigns  of     p,^^„,^ 
such  survivor,  should,  with  such  consent  and  ap^     •■douwi 
probation  as  aforesaid^  to  be  testified  as  therein   i^  Bwm 
before  mentioned,  think  fit,    and  to  stand  pos- 
sessed of  the  money  arising  by  sale  thereof,  for 
the  purposes  thereinafter  mentioned.    And  in  the 
said  indenture  was  contained  a  general  proviso, 
that  the  rents,  issues,  and  profits  as  well  of  the 
^aid  hereditaments  and  premises  comprised  in  the 
term  of.  1300  years  therein  before  mentioned,  as 
of  the  said  hereditaments  and  premises  at  or  near 
Wymondham.  aforesaid,  and  in  the  said  county 
of  loLncastev,  should,  in  the  mean  time,  and 

UNTIL  THE    INHERITANCE    OF   THE   SAME   H£RE*' 
PITAMENTS    AND     PREMISES    SHOULD     BE     SOLD 

as  aforesaid,  from  time  to  time,  go  and  be  had 

and    RECEIVED   BY    SUCH   PERSON    AND    PERSONS 
and    BE   APPLIED    TO    AND   FOR   SUCH    ENDS,   IN* 

TENTS,  AND  PURPOSES,  and  in  such  course, 
order,  and  manner,  as  the    rents    and    an^ 

NUAL  PROFITS  OF  THE  SAID  HEREDITAMENTS 
AND  PREMISES  THEREBY  MADE  SALEABLE  AS 
AFORESAID  WOULD  HAVE  GONE  OR  BEEN  PAY' 
ABLE  OR  APPLICABLE  IF  .THE  SAID  DEED  HAD 
NOT   BEEN    MADE   AND    EXECUTED,    artd   nO  SUCh 

fines  as  before  mentioned  had  been  levied.  And 
as  well  all  the  money  arising  by  such  sale  of 
the  said  hereditaments  and  premises  at  or  near 
Wymondham  aforesaid,  and  in  the  said  county  of 
Lancaster,  as  the  aforesaid  sum  of  11,000/.,  or 
SO  much  thereof,  if  any,  as  should  be  paid  to 
them  the  said  Brackley  Kennett  and  John  Hea^ 

ton. 
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I8tt).  /ow,  or  tfie  survivor  of  them,  or  the  executors, 
Pbardsn  administrators,  and  assigns  of  such  survivor,  puf- 
andotben  suant  to  the  directions  therein  before  for  that 
i^  Byron  purpose  Contained,  it  was  declared  and  agteed, 
that  said  Brackley  Kennett  and  John  Heatony  and 
the  survivor  of  tiiem,  and  the  executors,  adminiiH 
trators,  and  assigns  of  such  survivor,  should  stund 
and  bt  possessed  thereof,  ttpon  trust,  that  when 
the  money  arising  by^uch  sale  or  sales  of  the 
hereditaments  and  premises  at  fVymondham  afore* 
said,  and  in  the  County  of  Lancaster,  and  said 
11,000/.  or  any  part  thereof  should  come  to,  or  be 
or  remain  in  their  or  his  hands  or  hand,  or  so  soon 
.  after  as  con  vemently  might  be,  to  lay  out  and  invest 
the  same^  with  the  consent  and  approbation  as  welt 
of  the  said  William  Lord  Byron,  Elizabeth  LaAf 
Byron  his  wife,  and  William  Byron,  or  of  the  sur^ 
vivors  of  them,  as  of  the  said  Charles  Gonid  or  his 
heirs,  such  consent  to  be  testified  in  manner 
therein  before  mentioned,  •  in  the  purchase  of  the 
inheritance  in  fee-simple  of  lands  and  heredita^ 
ments  situate  in  that  part  of  Great  Britain  called 
England,  free  from  incumbrances  (except  fee- 
farm,  chief  or  quit-rents)  ;  and  it  was  thereby  de- 
clared and  agreed,  that  all  such  lands  and  heredita^ 
ments  so  to  be  purchased,  should,  when  so  pur^ 
chased,  be  conveyed,  settled,  and  assured  to  the  use 
of  the  trustees  or  trustee  for  the  time  being  of  the 
aforesaid  term  of  1200  years,  or  some  other  proper 
person  or  persons  to  be  for  that  purpose  named 
by  the  said  WUUam  Byron,  his  executors,  ad- 
ministrators, and  assigns,  for  the  term  of  60 
years,  if  the  said  William  Lord  Byron  and  William 

Byron 
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Byron  should  both  so  long  live,  upon  trust,  if      mo. 


the  payment  of  the  aforesaid  annual  aum  of  886/.    _ 

to  the  said  William  Byron  should,  during  the  life   and  others 

of  the  said  fVilliam  Lord  Byron  and  WilUam  LordBTBoif- 

Byron,  cease  and  determine,  and  ought  not,  ac-* 

cording  to  the  true  intent  and  meaning  of  the 

then  stating  deed,  to  be  paid  to  the  said  William 

Byron,  or  his  assigns,  then  that  they  the  said 

trustee  ot  trustees  should,  during  the  joint  Uves 

of  the  said  fVUliam  Lord  Byron  and  tVilliam 

Byron,    by  and  out  of  the  rents  and  annual 

profits  of  the  lands  and  hereditaments  so  to  be 

purchased  and  settled  as  aforesaid,  levy  and  raise^ 

so  far  as  the  said  rents  and  annual  profits  would 

extend,  the  annual  sum  of  885/.  of  lawful  money 

of  Ch'cat  Britain,  by  equal  half-yearly  payments 

in  every  year,  tax-free,  and  without  ally  deduction 

or  abatement  whatsoever,  and  pay  the  same  to  the 

said  IVilliam  Byron  during  such  joint  lives  as 

aforesaid,  in  lieu  and  satisfaction  of  and  for  the 

aforesaid  like  annual  sum  of  885/.  secured  or  in^ 

tended  to  be  secured  to  him  by  and  under  the 

trusts  of  the  said  term  of  1200  years,  and  from 

and  immediately  after  the  expiration,  or  other 

sooner  determination  of  the  said  term  of  60  years, 

and  in  the  mean  time  subject  thereto  and  to  the 

trusts  thereof,    to  the  use  of  the  said  William 

Lord  Byron  for  life,  with  remainder  to  the  use, 

intent,  and  purpose,  that  the  said  Elizabeth  Lady 

Byron,  if  she  should  survive  the  said  IVilliam 

Lord  Byron  her  husband,  should,  out  of  the  lands 

and  hereditaments  so  to  be  purchased  and  settled 

as  aforesaid^  have,  receive,  and  take  yearly,  during 

her 
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1S80.       her  life,  an  annual  rent  or  sum  of  500/.  at  the 
times  therein  mentioned,  in  lieu  and  satisfaction 


Bbardbh 


and  others    of  aiid  for  the  said  like  annual  rent  or  yearly  sum 
Urd  btroii  of  300/.  by  the  aforesaid  act  provided  and  iu- 

Aod  otben.  ,   . 

tended  for  her  in  augmentation  of  her  jointure, 
the  first  payment  thereof  to  be  made  on  such  of 
the  days  or  times  therein  mentioned  as  should 
happen  next  after  the  decease  of  the  said  WiUiam 
Lord  Byrofiy  if  the  said  Elizabeth  Lady  Byron 
should  be  then  living,  with  usual  powers  of  dis- 
tress, entry,  and  receipt  of  the  rents  and  profits 
of  the  same  hereditaments  )and  premises,  for  se- 
curing and  obtaining  payment  of  the  said  annual 
rent  or  yearly  sum  of  500/«  from  and  after  the 
decease  of  William  Lord  Byron^  and  subject  to 
and, charged  and  chargeable  with  the  said  annual 
rent  or  yearly  sum  of  500/. :  To  the  use  of  such 
person  as  should  be  for  that  purpose  named  by 
said  Elizabeth  Lady  Byron,  his  executors,  ad- 
lyiinistrators,  and  assigns,  for  the  term  of  70  years, 
upbi)  trust,  for  better  securing,  by  the  usual  ways 
atui  means,  the  payment  of  the  said  annual  rent 
or  yearly  sum  of  500/.,  and  from  and  after  the 
expiration  of  the  said  term  of  70  years,  and  in  the 
mean  time  subject  thereto,  and  to  the  trusts 
thereof,  to  the  use  of  the  said  William,  his  heirs 
and  assigns^  for  ever,  or  as  near  thereto  as  the 
deatlis  of  parties  and  other  circumstances  would 
then  permit ;  and  that  in  such  settlement  so  to 
be.  made  as  aforesaid  should  be  inserted  and  con- 
tained proper  provisoes  and  clauses  as  well  for  de- 
termining the  said  term  of  70  years,  when  the 
trusts  thereof  were  performed  or  at  an  end,  as 

'  for 
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for  the  safety  and  indemnity  of  the  trustees  of  the      laso. 
said  term ;  and  it  was  thereby  aUo  declared  and    ^^^ 
agreedy  that  the  said  Brackky  Kennett  and  John    «nd  othen 

Heaton^  or  the  survivor  of  them,  or  the  exe-  tordBYnow 

snd  otii6n« 

cutors,  administrators,  or  assigns  of  such  sur- 
vivor, might  and  should  in  the  mean  time,  until 
the  money  arising  by  such  sale  or  sales  of  the 
hereditaments  and  premises  at  or  near  fFymond" 
ham  aforesaid,  and  in  the  said  county  of  Lancas* 
ter,  and  the  said  1 1,000/.  or  so  much  .thereof,  if 
any,  as  should  be  paid  to  them  or  him  as  afore- 
saidp  SHOULD  be  laid  out  in  the  purchase 
OF  LANDS  AND  HEREDITAMENTS  thereinbefore 
mentioned,  by  and  with  the  consent  and  appro^ 
bation  of  the  said  William  Lord  Byron,  Elizabeth 
Lady  Byron,  andW\\V\zm  Byron,  or  the  survivors 
of  them,  and  of  the  said  Charles  Gould,  if  then 
livings  in  writing,  signed  with  their  hands,  place, 
lay  out,  or  invest  the  purchase^money  arising 
by  such  sale  or  sales  as  aforesaid ;  and  the  said 
11,000/.,  or  so  much  thereof,  if  any,  as  should 
be  received  by  them  the  said  trustees  or  trustee 
for  the  time  being  in  the  public  stocks  or  funds, 
or  upon  Government  on  real  security  or  securities 
a^  interest,  and  might,  from  time  to  time,  with 
such  consent  and  approbation  as  aforesaid,  sell, 
assign,  dispose  of,  alter,  and  vary  all  or  any  of 
the  said  stocks,  funds,  or  securities,  and  again 
from  time  to  time  place,  lay  out,  and  invest  the 
money  arising  thereby  in  or  upon  any  such  like 
new  or  other  stocks,  funds,  or  securities,  as  they 
or  he  should  think  fit :  and  it  was  thereby  also 
declared  and  agreed  that  the  dividends,  interest, 

and 
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I8d0.      and  annual  produce  of  the  said  stocks,  Junds,  and 

BsARDKN    securities,  should  from  time  tc  time  go  to  and  b€ 

mnd  oihcrt    ^^^  ^^  rcccivcd  by  such  person  and  persons,  and* 

^  oUi«n!'  sf^ould  be  applied  to  and  for  such  ends,  ifUents,  and 

purposes,  and  in  such  course,  order,  and  manner, 

as  the  rents  and  profits  of  the  lands  and  heredita^ 

ments  so  to  he  purchased  and  settled  as  aforesaid 

would  go  or  be  payable  or   applicable  if  such 

purchase    and    settlement   were    then  actually 

made. 

The  Defendant  Lord  Byron  in  his  answer  fur« 
ther  stated,  that  the  said  trustees,  in  1774,  with  the 
consent  of  the  persons  required  in  and  by  the  said 
deed  last  before  in  part  stated,  sold  and  conveyed 
divers  parts  of  the  said  trust  estates  situate  in  the 
said  county  of  Nottingham,  to  the  Duke  of  Fort^ 
land  for  50,500/. ;  and  that  a  sufficient  part  of  such, 
sum  was  applied  in  payment  of  all  or  many  of  the 
debts  of  the  said  WiWiBm  Lord  Byron  and  Willmm 
Byron,  secured  on  Judgments  and  mortgages,  and 
in  redeeming  the  annuities  granted  by  them  re- 
^>ectively,  and  in  payment  of  the  said  2000/.  to 
the  said  William  Byron ;  and  the  residue  of  the 
parchase-money  was  accounted  for  to  the  said 
William  Lord  Byron  pursuant  to  the  directions  in 
the  said  last-mentioned  indenture  of  release :  and 
the  Defipndant  insisted,  that,  altliough  it  appeared 
that  the  manor  of  Rochdale,  and  the  estates  lying 
in  the.  county  of  Lancaster,  were  not  sold  by  the 
said  trustees,  yet  that  the  same  nevertheless 
.  ^  continued  bound  by  and  subject  to  the  uses  and 

limitations  contained   in  the  said  indenture  of 

release 
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release  of  the  lath  of  November,  1773 :  and  he 
submitted,  that  it  was  the  obvious  intention  of 
tiie  parties  to  such  indenture,  and  in  particular  of 
the  said  William  Lord  Byron  and  William  Byron 
his  son,  tiiat  whedier   the  said   last^^mentioned 

•  ■ 

manor  and  premises  were  or  were  not  sold,  the 
same,  if  not  sold^  or  if  sold,  tlien  the  money 
arising  therefrom,  should  be  invested  in  lands, 
and  be  liable  to  the  trusts,  uses,  and  limitations 
of  the  indenture  last-aforesaid,  by  virtue  of  which 
indenture,  and  upon  the  execution  thereof  the 
said  William  Lord  Byron  became  entitled  to  an 
estate  for  life  ia  the  said  manor  and  premises, 
with  the  ultimate  remainder  or  limitation  to  the 
said  William  Byron  the  son  in  fee-simple. 
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1820, 


«nd  othen 

«. 

Lord  BYROfr 

^adothenK 


He  also  by  his  answer  admitted  the  facts  of 
deaths  of  parties  &c.  and  insisted,  that  on  the 
death  of  William  John  Byron,  without  issu^ 
the  remainder  or  reversion  in  fee-simple  in  the 
manor  of  Rochdale,  and  all  the  lands  &c.  in  the 
county  cf  Lancaster  comprised  in  the  said  act  of 
Parliament,  and  in  the  indentures  of  lease  and 
release  of  the  12th  and  13th  of  November f  1773, 
devolved  upon  or  descended  to  him  (Defendant 
Lord  Byfon)  as  the  heir  at  law  of  the  said 
William  John  Byron,  and  that  the  said  William 
Lord  Byron,  party  to  the  said  indentures^  was,  by 
virtue  thereof,  and  not  otherwise,  in  the  yeans 
1705  and  1796,  in  the  possession  and  enjoyment 
of  the  hereditaments  and  premises  conveyed  to 
Dearden,  and,  admitting  that  they  were  par^  of 
the  estates  comprised  in  the  said  act  of  Parlia 

menl^ 
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1820.  inent,  and  limited  thereby  to  the  uses  in  the 

^^^  mentioned,  insisted  that  they  were  afterwards  in- 

aod  oiherf  eluded  in  and  re-settled  by  the  said  indentures  of 

Lord  byhow  the  12th  and  13th  of  November,   1773.     He  sub- 

aad  otiicn» 

mitted,  that,  as  the  two  terms — the  one  of  700 
yeai-s,  created  by  the  settlement  of  3d  December^ 
1720,  and  the  other  of  300  years,  created  by  the 
said  act  of  Parliament-*-had  long  ago  been  satis- 
fied and  fulfilled,  the  Defendants  (the  termors) 
ought  to  be  considered  trustees  thereof  for  the 
Defendant  Lord  Byron,  as  the«  person  entitled  to 
the  inheritance  of  the  hereditaments  and  premises 
alleged  to  be  purchased  by  and  conveyed  te  the 
Plaintiff  Dear  den . 

He  then  submitted,  that  by  the  deed  ofNovem^ 
ber,  1 773,  the  said  William  late  Lord  Bjfron^  and 
William  Byron  his  son,  agreed  to  re-settle  the 
manor,  lands,  hereditaments,  and  premises  in  the 
said  act  of  Parliament  contained,  and  which  was 
accordingly  done  by  the  said  indenture  of  the 
12th  and  13th  of  November^  1773 ;  and  that 
thereby  the  remainder  in  fee  was  limited  to  the 
said  William  Byron  the  son :  and  he  insisted  that 
the  said  William  Byron,  under  the  circumstances, 
became  and  ought  to  be  considered  as  a  pur^ 
chaser,  and  that,  although  it  was  stipulated  by 
the  said  indenture  of  the  \^t\\  November,  1773, 
that  the  estates  comprised  therein  should  not  be 
sold  without  the  consent  and  approbation  of  the 
said  William  Lord  Byron,  and  Elizabeth  Lady 
Byron  his  wife,  and  said  William  Byron,  or  the 
survivor  of  them,   yet  Defendant  was  advised, 

and 


•adotbcn 

«• 

Lord  Btm^m 

andotlieri* 
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and  submitted,  that  according  to  the  trae  cop-  IMO* 
fraction  of  the  last-mentioned  indenture,  such  j^^„^^„ 
consent  and  approbation  were  not  absolutely  re- 
quisite to  enable  said  Brackley  Kennett  and  John 
Htaton  to  proceed  to  a  sale  of  such  estates^  but 
tiiat  the  Gourt,  on  being  applied  to  for  the  pur-^ 
pose,  would  have  directed  a  sale  thereof,  notwith- 
standing said  William  Lord  Byron  and  Elizabeth 
Lady  Byron  his  wife,  and  said  William  Byron^ 
had  refused  to  consent  thereto^ 

The  Defendant  also  submitted,  that  inasmuch 
as  such  recovery  as  aforesaid  had  been  suffered  of 
the  premises  comprised  in  the  said  act  of  Parlia- 
nient  by  the  said  William  Byron,  and  which  might 
have  been  seen  by  referring  to  the  records  of  the 
Court  of  Lancaster,  from  which  recovery  it  ^vas 
to  be  inferred,  that  some  deed  or  deeds,  leading 
to  or  declaring  the  uses  thereof,  had  been  exe- 
cuted :  if  said  plaintiff  did  not  search  he  was 
guilty  of  neglect,  and  ought  not  to  be  permitted 
to  take  any  advantage  of  want  of  notice,  which 
he  might  have  obtained  by  using  due  caution  and 
diligence. 

He  admitted  the  ejectment,  and  that  a  vcrdic^ 
had  been  obtained  therein  on  the  demise  of  Hea- 
ion,  which  the  Court  o(  King's  Bench,  on  a  rule 
to  shew  cause,  had  refused  to  set  aside,  after  ar- 
gument, holding  that  the  Defendants  (the  Piaitt- 
tiffs  in  this  cause)  were  not  relievable  at  law  (a). 

ShadwelU 

(a)  That  case  is  reported  m  t  East,  p.  248. 
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UM*  Shadwelh  Sugden,  and  Barber,  for  the  Plaintiffi^ 

DsARDBv    contended  (the  it^aterial  circumstances  of  the  case 

wdothm    having  been  lucidly  stated  by  Shadwell)  that  Lord 

^fthmT  ^y^^^f  ^^  ancestor  of  the  Defendant,  was  en* 

titled,  at  the  time  of  the  sale  of  the  premises  in 

stbAstbJiiM.  question  to  the  Plaintiff  Dear^n,  equitably,  if 

not  legally,  to  the  absolute  fee-simple  therein» 
and  therefore  had  full  power  to  sell,  as  he  had 
done ;  for  that,  as  the  ultimate  remainder  in  fee 
was  originally  in  him,  as  soon  as  the  purposes  and 
objects  of  the  deed  of  the  13th  November^  1773» 
were  answered  and  satisfied,  he  stood  seised,  under 
his  original  titlCf  of  an  estate  of  inheritance  in 
lee  in  the  lands  which  had  been  sold,  the  old ,  re^ 
irersionary  limitations  being  revived  on  the  d^ 
struction  of  tl\e  estate^tail. 

They  submitted,  that,  even  under  the  deed  of 
the  13th  of  JVi^vem^er,  1779i  on  which  alone  the 
Defendant's  claim  rested,  the  estates  which  were 
settled  under  the  act  of  Parliament  stood  limited 
to  the  same  general  uses,  unaffected  by  the  trusts  of 
that  deed,  until  there  should  have  been  a  sale  made 
under  all  the  circumstances  and  formalities  which 
were  thereby  contemplated  and  required,  and 
which  were  to  be  considered  as  measures  of  pre- 
caution and  guards  surrounding  the  old  uses^  if  a 
sale  should  be  unnecessaiy  for  the  purposes  for 
which  tiiat  deed  was  made-*-«nd  that  no  positive 
or  definitive  use  could  arise  in  the  trustees  till  a 
sale  should  have  been  made  :«-*-»that  the  uses  of 
that  deed  were,  in  the  events  which  had  hap- 
'pened,  never  executed  in  the  trustees ;  the  main 

object 
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t^bject  of  it  being  to  exonerate  all  the  settled  10Ml 
property  by  a  sale  of  the  Nottingham  estates ;  and  ^^][^J[^ 
it  was  only  in  case  those  should  be  insufficient  •«<*  »«•>« 
that  the  Lancashire  estates  were  to  be  sold,  nor  Lord  irt»m 
even  then  unless,  indeed,  the  consents  of  the 
several  parties  so  providently  required  thereto 
should  be  first  obtained  for  that  purpose;  and 
tiierefore,  as  soon  as  the  object  of  the  deed  was 
satisfied,  and  the  parties  to  whom  the  protection 
of  the  property  had  been  committed  were  deady 
the  conditional  fower  to  sell  which  had  been 
given  to  the  trustees  was  extinguished,  and  could 
tiever  afterwards  be  revived;  for  that  qualified 
power  to  sell  expired  with  the  lives  of  the  parties 
empowered  to  consent,  amongst  whom  Gould  wfis 
most  prominentt  who,  as  a  stranger,  could  only 
have  been  named  as  one  whose  consent  was  re- 
hired in  order  that  be  might  see  that  the  money 
was  properly  laid  out :— that  the  direction  to  the 
trustees  to  sell  under  the  special  circumstances, 
was  a  mere  authority,  subject  to  control,  and  not 
an  absolute,  nor  even  a  discretionaiy  duty,  inde- 
pendent of  existing  circumstances,  and  the  per- 
sons to  whose  approbatiou  it  was  to  be  referred;-^ 
that  itWJts  an  imperfect  power,  requiring  the 
sanction  of  further  authority,  not  a  complete 
trust,  unfettered  and  imperative :— and  that  there- 
fore, on  the  death  of  the  controlling  parties,  the 
object  of  the  deed  being  effected.  Lord  Byron^n 
estate  of  inheritance  became  absolute. 

They  observed,  that  in  none  of  the  deeds  was 
there  any  absolute   property  given  to  William 

Byron 
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1820.      Byron  the  son,  unless  in  the  event  of  his  sur- 
v.^/^^     viving  his  father,  in  which  case  he  might  have 

PBARDBN  .11/.  1  . 

aadothan  acquired  the  fee;  as  soon,  therefore,  as  his  con- 
lord  Byron  tingent  interest  was  determined  by  his  death,  the 
father  was  restored  to  his  reversion  in  fee— that 
there  was  no  reason  for  stipulating  that  the  es- 
tates should  be  sold  and  other  estates  purchased 
to  be  limited  to  the  new  uses  in  all  events-— 
that,' under  these  deeds  and  th^  circumstances 
of  the  case»  the  parties  could  not  call  on  a  Court 
of  Equity  so  to  decree ;  whereas,  on  the  contrary, 
there  was  good  reason  for  suffering  the  family 
estates,  as  far  as  they  could  be  preserved  from  the 
necessities  of  the  parties,  to  remain  unsold  in  the 
same  family  upon  the  old  use9— that  that  was,  in 
fact,  distinctly  provided  for  by  this  very  deed, 
•  and  was  plainly  evidenced  by  the  proviso,  that 
until  a  sale,  the  rents,  issues,  and  profits  were  to 
be  received  by  such  persons  as  would  be  entitled 
to  them  if  that  deed  had  not  been  made ;  after 
sale  too,  the  dividends  arising  from  the  money 
^  produced,  were  to  be  received  by  such  persons  as 
would  have  been  entitled  to  the  rents  and  profits 
of  the  real  estate  directed  to  be  purchased  with  it : 
—and  that  unless  the  character  of  land  were,  by 
the  covenant,  so  imperatively  and  definitively 
affixed  to  money  in  such  a  case  as  to  exclude  all 
imcertainty  as  to  the  manner  in  which  the  owner 
meant  it  descend,'  and  to  leave  no  option,  Courts 
of  Equity  will  not  convert  the  property.  Walker 
y.  Denne  (a).    Wheldalc  v.  Partridge  (b). 

Tlicy 

{a)  2  Vei.  juD.  170.    5  V«s.        {b)  2  Atk.  168. 
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They  also  urged,  that,  in  respect  of  the  objects 
bf  the  deed  of  1773,  there  was  no  further  trust 
to  be  performed  by  the  trustees  ;  and  therefore 
ought  to  and  should  be  presumed  to  have  re-con- 
veyed the  estate  to  the  old  uses  created  by  the 
act  of  Parliament. 
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DBARDBff 

and  othtra 

r. 

liord  BYRoir 

aadothen. 


They  submitted,  therefore,  that  thef e  was  nof 
foundation  for  this  attempt  to  deprive  a  bond  fide 
purchaser  for  valuable  consideration  of  the  estate 
for  which  he  had  paid  his  money  to  the  ancestor 
of  the  claimant,  from  whose  descendant  he  de- 
rived title. 


Martin^  Preston^  and  Skirrow,  for  the  Defen- 
dantSj  contended,  that  at  the  time  of  the  sale  iri 
question,  fVilliam  Lord  Byron^  the  vendor,  had 
no  greater  interest  in  the  premises  sold  than  thalf 
of  tenant  for  Iffe  under  the  deed  of  1773,  undef 
AVhich  also  his  son  fVilliam  toolc  an  ultimate  re- 
mainder  in  fee,  as  a  purchaser  for  valuable  con- 
sideration—that that  was  the  manifest  intention 
of  all  the  parties  to  all  the  transactions  and  deeds— ^ 
that  the  Court  could  not  presume  an  intention  con- 
trary to  the  express  objects  of  the  parties,  as  signi- 
fied by  the  very  particular  and  careful  recitafs 
(which,  ast  Lord  Mansfield  observed,  in  the  case 
of  Moore  v.  Magrath  (a),  are  like  the  preamble' 
to  an  act  of  Parliament,  the  key  to  what  comes 
afterwards)  and  the  whole  tenor  of  the  deed,  whicli, 
m  a  matter  of  settlement  and  family  arrangement, 
as  this  was,  ought  to  be  considered  with  the  great- 
est attention, — and  that  this  Court,  as  a  Coiir^ 

(a)  1  Cowp.  12.  ^^ 

Vol.  VIII.  F  p 
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tsao,      of  Equity,  could  not  put  a  different  constraction 
y^^"^^     on  the  deed  than  a  Court  of  Law  would  be  bound 

Dbardbh  1     •     1  r 

mm!  otheii    to  do,  cxccpt  whcFc  the  Strict  technical  sense  ot 
LcHti  btrom  the  instrument  oueht  in  justice,  to  be  more  libe- 
rally  construed. 

[The  Lord  Chief  JB^row.— The  court  of  Law 
has  put  no  construction  on  the  deed«  They  pro- 
ceeded on  the 'lessors  of  the  Plaintiffs  in  the 
ejectment  having  a  right  to  the  legal  estate,  and 
the  Defendants  at  law  come  here  upon  the 
equitable  right  to  sell  the  fee,  which,  they  say. 
Lord  Byron  had.] 

They  also  insisted,  that  it  appeared  clearly^rom 
the  recitals  of  the  reasons  and  objects  of  entering 
into  and  executing  the  deed  of  1773,  in  which 
recitals  the  whole  agreement  between  the  parties 
was  embodied,  that  the  direction  therein  to  the 
trustees  to  sell,  was  an  imperative  trust  to  sell 
in  any  event,  and  not  a  mere  discretionary  power, 
to  be  exercised  or  not,  as  there  might  or  might 
not  be  thought  to  be  occasion— that  that  trust 
was  not  controllable  by  the  parties  whose  consents 
had  been  directed  to  be  obtained  in  the  common 
form  of  such  deeds,  observing  that,  in  the  life- 
time of  Lord  and  Lady  Byroiir  their  consents 
might  be  required  with  reason,  for  the  protection 
of  their  minor  interests.  The  same  might  be  said 
of  Gould,  for  he  was  an  incumbrancer^  and  not 
named  for  any  purpose  of  controlling  the  trust  to 
sell,  on  the  estates :  and  from  that  circumstance 
it  was^  that  the  requisition  of  his  consent  was  in- 
troduced 
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trodueed  into  the  deed ;  but  if  Lord  and  Lady 
Byron  sfaoukl  have  beea  desirous  to  sell  the 
estate,  Gould  could  not  have  withheld  his  con- 
sent. If  the  direction  was  not  imperative,  all 
the  trusts  of  the  indenture  might  have  been  de- 
feated and  prevented  from  taking  effect,  or  might 
hiatve  been  only  partially  executed,  at  the  caprice 
of  one  of  the  contracting*  parties ;  and  the  con- 
sequence would  be,  that  the  persons  who  were 
clearly  intended  to  have  been  benefited  by  the 
deed  would  have  been  injured  in  interest  by  its 
execution. 


451 


MM. 


Dbardbii 
•ndothets 

«• 

Lttrd  Btro« 

mkIoI1i«ii* 


It  was  much  pressed,  that  Courts  of  Equity 
view  with  great  jealousy  such  transactions  as 
these,  between  a  father,  tenant  for  life,  and  his  son, 
the  tenant  in  tail  in  remainder ;  and  Lord  Hard- 
wickers  words,  in  Heron  v.  Heron  (a),  were  relied 
on.  His  Lordship  says,  **  Suppose  the  Plaintiff 
had  been  entitled  to  a  tenancy  in  tail  of  real 
estate,  and  the  father,  a  bare  tenant  for  life,  had 
taken  such  an  advantage  of  his  son's  necessities 
to  draw  him  in  to  join  in  any  conveyance  which 
would  destroy  his  remainder ;  this  Court,  upon 
very  slender  evidence  of  such  a  practice  in  a 
fether,  has  relieved  the  son/* 

That  doctrine  is  adverted  to  as  being  correct, 

where  there  has  been  no  laches,  in  the  case  of 

» 

Brown  y.  Cancer  {b). 


On  the  point  of  the  presumption  of  a  recon- 
veyance 

(«)  2  Alk.  ie8.  (»)  fr  Yes.  8T7. 

F  r  2 
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1B20.  vcyance  by  the  trustees  to  the  father  Lord  Byron^ 
^^^"^^^  they  insisted  that  no  such  presumption  could  be 
and  others    made,  as  that  would  clearly  haye  beeA  a,  breach  of 

Oft 

LordBTRoii  their  trust,  which,  they  submitted,  was  to  §ell 
all  the  estates^  for  the  purpose  of  exonerating 
them  out  of  the  produce^  and  purchasing  with 
the  surplus  another  estate,  to  be  settled  according 
to  the  family  arrangement  agreed  on  as  the  object 
of  the  deed,  of  which  the  limitation  of  the  re- 
mainder of  that  estate  in  fee  to  William  Byron 
was  the  ultimate  Use. 

Richards,  Lord  Chief  Baron,  now  delivered 
judgment 

The  .question  in  this  cause  is  reduced  to  a  very 
narrow  compass,  notwithstanding  the  extraordi- 
naiy  length  of  the  instruments  set  forth  in  the 
pleadings,  which  form  the  foundation  of  the 
arguments  on  either  side.  The  single  question 
is,  whether  the  late  Lord  Byron  had  the  fee- 
simple  of  the  estate  at  the  time  when  he  sold 
this  part  of  it  to  the  Plaintiffs;  and  that  will 
depend  on  the  construction  of  the  deed  of  1773? 
AH  tliat  we  know  of  the  circumstances  of  the 
family  at  the  time  when  that  deed  was  executed 
is  necessarily  derived  from  the  history  furnished 
by  the  recitals  in  that  deed. 

In  the  year  1770,  fFilliam  Byron  the  son  at- 
tained the  age  of  twenty-one,  and  then,  it  appears, 
that,  with  the  required  conseirts,  he  joined  in  the 
several  deeds  for  the  sale  of  these  estates.  His 
Lordship  here  stated  principal  facts — the  act  of 

Parliament 
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Parliament  and  the  substance  of  the  deeds  and  re-       isia 
coveries,  previous  to  the  deed  of  1773,  already 


Dkakdkr 


set  out :   and  (having  observed  that  there  were     «^  <>«»«" 
also   other   deeds  and  instruments,  into  which   '^^^ 
it  was  impossible  to  look  without  lamenting  very 
much  the  situation  in  which  this  noble  family  had 
become  involved)  thus  continued  :— 

I  now  come  to  the  deed  of  1 3th  of  November, 
1773.  All  the  recitals  in  that  deed  are  material. 
They  are  a  sort  of  key  to  the  construction  of 
it ;  and  I  cannot  help  firmly  believing,  from  the 
perusal  of  those  recitals,  that  the  son  William 
Byron  incumbered  his  estate  at  the  instance  and 
for  the  benefit  of  his  father.  This  deed  recites 
all  the  former  deeds,  and  that  debts  were  due 
from  Lord  Bt/ron,  and  his  son  William  Byron, 
to  a  numerous  body  of  judgment,  mortgage,  and 
annuity  creditors,  the  interest  of  which  greatly 
exceeded  the  annual  profits  of  the  rental  of  the 
whole  of  the  estates  which  were  comprised  in  the 
act  of  Parliament.  Lord  Byron  being  only 
tenant  for  life,  could  not,  alone,  raise  money  by 
the  sale  of  any  part  of  these  estates  to  be  applied 
in  the  payment  of  his  debts  ;  and  he  could  derive 
no  relief  from  his  difficulties  by  such  means,  ex- 
cept by  the  consent  and  concurrence  of  Lady 
Byrony  and  his  son  William  Byron.  He  was  un- 
able, it  seems,  to  raise  money  to  pay  the  debts 
and  redeem  the  annuities  by  any  other  means  than 
by  the  sale  of  part  of  those  estates.  By  this  deed, 
therefore,  of  1773,  Lord  JVilliam  Byron,  Lady 
Elizabeth  Byron  his  wife,  and  their  son  IVilliam 

Byron, 
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1820.      Byron,  conveyed  and  limited  all  their  estates, 
^^^      which  were  comprised  in  the  act  of  Parliament, 
and  others    in  Nottingham  and  Norfolk^  and  the  county  of 
XordBVaoR  Lancaster,  (of  the  latter  of  whicli,  the  premises 
purchased  by  the  Plaintiff  James  Dearden  were 
part)  to  the  use  of  John  Heaton  and  Brackley 
Kennetty  and  their  heirs,  upon  certain  trusts  ex- 
pressed in  the  deed.    One  of  those  trusts  was, 
that  they,  or  the  survivor  of  them,  or  the  heirs 
or  assigns  of  such  survivor,    should,   as  to  the 
estate  at  Rochdale^  with  the  consent  and  appro- 
bation of  the    said  IVilliam    Lord  Byron    and 
William  Byron,  or  the  survivor  of  them,  and  of 
Charles  Gould,  or  his  heirs,— such  consent  and 
approbation  to  be  testified  by  some  deed  or  deeds, 
or  instrument  or  instruments,  in  writing,  to  be 
sealed  and  delivered  by  them  in  the  presence  of, 
and  attested  by,  two  or  more  credible  witnesses — 
sell  the  said  estate  (part  of  the  property  in  the 
county  of  Lancaster^  and  the  fee-simple  and  in- 
heritance thereof,  and  should  stand  possessed  of 
the  money  arising  from  the  sale  of  the  whole,  in 
-    trust  to  apply  so  much  of  the  money  arising  from 
the  sale  of  the  estates  in  the  county  of  Notting- 
ham — excluding  the  Lancashire  estates— as  should 
be  necessary  for  that  purpose,  in  the  payment  of 
the  debts  due  and  owing  from  them  William  Lord 
Byron  and  William  Byron  respectively,  and  were 
secured  by  mortgages,  judgments,  statutes  or  re- 
cognizances, and  in  freeing  and  dischargmg  the 
estates  comprised  in  the  act  of  Parliament  from 
the  annuities  secured    thereon,   and  granted  by 
Iiord  Byron  and  William  Byron,  jointly  or  sepa- 

rateh% 
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rately,  and  to  apply  the  surplus  of  such  money     .1820. 
in  the  payment  of  other   debts  due  from  Lord 
Byron  and  fVilUam  Byron^  and  2000/.  to  fVilliam    voa  others 
Byron.    Then,  the  money  to  arise  by  the  sale  of  Lotd  btros 

sod  OubUBk 

the  lands  in  Norfolk^  and  the  estates  in  Lanca- 
sbircj  was  to  be  laid  out  in  the  purchase  of  other 
freehold  lands  and  hereditaments,  to  be  settled 
and  limited  (subject  to  certain  charges)  to  the 
use  of  fVilliam  Lord  Byron  for  his  life,  with  re- 
mainder to  IVillium  Byron  the  son,  and  his  heirs. 
Accordingly,  certain  parts  of  these  estates  were 
sold  for  tlie  purposes  stated  in  this  deed,  subject 
to  the  paying  and  raising  the  sum  of  11,000/., 
which,  by  the  act,  was  charged  in  part  on  each 
of  their  estates,  to  furnish  portions  for  younger 
children ;  and  it  was  agreed,  that  a  term  of  years 
should  be  created  on  other  estates,  to  raise  the 
11,000/.  The  interest  on  that  sum  at  3/.  10^. 
per  cent,  was  made  payable  to  William  Byron 
until  his  death  (which  happened  in  1776)  and 
afterwards  to  Lord  Byf*on  for  his  life.  Besides 
the  sum  of  385/.,  William  Byron  had  an  annuity 
of  815/. ;  and  he  also  got  all  his  debts  paid,  and 
8000/.  besides,  agreeably  to  the  terms  of  the 
deed.  After  the  payment  of  all  the  debts  of 
William  Lord  Byron  and  his  son,  the  surplus,  as 
.1  have  stated,  was  to  be  laid  out  in  purchasing 
lands,  which  were  to  be  conveyed  to  Lord  William 
Byron  for  life,  and  dien  it  was  to  go  to  his  son 
William  Byron  and  his  heirs.  It  is  quite  clear, 
therefore,  that  it  was  the  intention  of  all  parties, 
that  part  of  the  produce  of  the  sale  of  these 

estates 
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1820.       estates  was  to  be  given  to   William  Byron  ia 
^-"^v^"^      fee. 

Deardbn 
and  others 

Lord  Byron       It  is  also  recitcd,  that  Lady  Byron,  and  Gould^ 

ana  others.    ^^  ^^^   request  of  Lord  Byron   and  their  son, 

agreed  to  the  plan  so  proposed  for  extricating 

them  out  of  their  difficulties,  aud  consented  tq 

carry  it  into  execution. 

In  the  witnessing  part  of  the  deed  it  is  stated, 
that  Lord  Byron,  Lady  Byron^  and  JVilliam 
Byron  the  son,  limited,  appointed,  granted,  and 
released  all  the  estates  in  the  counties  of  Norfolk, 
Nottingham,  and  Lancaster,  which  were  com- 
prised in  the  act  of  Parliament; — and  of  the  es- 
tate in  which  last  county  the  premises  stated  in 
the  bill  to  have  been  purchased  by  the  Plaintiff 
were  part — To  hold  to  the  use  of  Br ackley  Ken-i 
nett  and  John  Heaton,  and  their  heirs,  upon  tru9t 
that  they,  or  the  survivor  of  them,' or  the  heirs 
or  assigns  of  such  survivor,  should,  as  to  the 
manor  and  estates  at  Rochdale,  with  the  consent 
and  approbation  as  well  of  the  said  William  Lord 
Byron  and  William  Byron,  or  the  survivor  of 
them,  as  of  Charles  Gould,  or  his  heirs,  to  be 
testified .  by  some  deed  or  deeds,  or  instrument  or 
instruments,  in  writing,  to  be  sealed  and  delivered 
by  them  in  the  presence  of,  and  to  be  attested  by, 
t>^o  or  more  credible  witnesses,  sell  the  said  es-r 
tates ;  and  they  were  to  stand  possessed  of  the 
mqney  to  arise  by  the  sale  of  the  hereditaments  ami 
premises  at  or  near  Wymondham  in  the  county  of 

Norfolk, 
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Morfolkf  and  in  the  county  o{ Lancaster,  in  trust  I8S0. 
to  lay  out  and  invest  the  same— with  the  consent  ,^**^^^' 
and  approbation  as  well  of  Lord  Byrorij  Eliza^  andotiMn 
beth  his  wife,  and  JVUliam  Byron  the  son,  or  of  ^^^^ 
the  survivors  of  them,>as  of  Charles  Gould  or  his 
heirs,  such  consent  to  be  testified  as  before— in 
the  purchase  of  the  inheritance  and  fee-simple  of 
lands  and  hereditaments  situate  in  that  part  of 
Great  Britain  called  England,  free  from  incum- 
brances^ except  fee*farm,  chief  or  quit  rents.  And 
it  was  thereby  declared  and  agreed,  that  such  lands 
and  hereditaments,  so  to  be  purchased,  should  be 
conveyed,  settled,  and  assured  to  the  use  of  the 
trustees  for  the  time  being  of  the  term  of  1200 
years  therein  mentioned  j  or  to  some  other  person 
or  persons  to  be  named  hy  fVilliam  Byron,  his 
executors,  administrators,  and  assigns,  for  60  years, 
if  they  should  bodi  so  long  live,  upon  the  various 
trusts  therein  mentioned,  and  subject  thereto,  to 
the  use  of  tlie  said  William  Lord  Byron  and  his 
assigns  for  life,  with  remainder  to  rthe  use,  intent, 
and  purpose  that  Elizabeth  Lady  Byron,  if  she 
should  survive  fVilliam  Lord  Byron,  should  take 
and  receive  the  yearly  sum  of  500/.,  in  lieu  of 
500/.  provided  for  her  by  the  said  act  of  Parlia- 
ment in  augmentation  of  her  jointure,  with  remain- 
def  to  such  person  as  should  be  named  by  the 
hd\d  Elizabeth  Lady  Byron,  and  his  executors,  ad- 
ministrators, or  assigns,  for  the  term  of  70  years, 
upon  trust,  for  the  better  securing,  by  the  usual 
means,  the  said  annual  sum  of  500/.,  with  remain*- 
der  to  the  use  of  the  said  If^illiam  Byron,  his  heirs 
and  assigns  for  ever ;  or  as  near  thereto  as  the 

deaths 
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i^M.      deadis  of  persons  and  otfa^  circumstances  would 
then  permit.  ' 


The  intention  of  the  parties  to  this  agreement, 
as  recited,  was  certainly,  that  fFilliam  Byron 
should  ultimately  take  the  fee-simple ;  and  we 
must  examine  the  deed  with  great  care,  for  die 
purpose  of  seeing  whether  there  be  any  thing  in 
it  destroying  the  effect  of  what  was  so  plainly  de- 
clared to  have  been  the  intention  of  the  parties. 

The  Nottingham  estates  given  to  Kennett  and 
Heaton,  m  fee,  in  trust  to  sell,  to  raise  money 
thereby,  in  order  to  discharge  fFilliam  Jjord Byron 
and  his  son  William  from  their  incumbrances, 
were  sold  for  60,600/.— and  were  so  applied,  and 
also  in  paying  the  2000/.  to  William  Byron.  The 
11,000/.,  which  was  intended  as  portions  for 
yoimger  children,  if  it  should  not  be  wanted,  was 
to  be  paid  to  Kennett  and  Heaton^  to  be  by  them 
placed  in  the  public  funds  on  certain  trusts,  and 
the  produce  of  thfe  term  of  1200  years  which  had 
been  directed  to  be  created  for  raising  the  11,000/. 
was  to  be  appropriated  to  other  trusts,  unless  it 
should  have  become  necessary  for  raising  portions 
for  younger  children. 

The  main  and  leading  object,  certainly,  of  this 
deed  of  1773  was,  to  enable  William  Xiord  Byron 
and  his  son  to  extricate  themselves  from  their 
pecuniary  embarrassments  by  a  safe  jof  part  of 
their  estates.  A  portion  of  these  estates  has  been 
sold;  and  their  debts  were  discharged. 

In 
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^    In  one  part  of  this  deed  there  is  a  proviso  that       isao. 
tiie  rents,  issues,  and  profits  as  ureU  of  the  said    ^^'^^ 
hereditaments    and    premisea  comprized  in  the    andoUiefci 
term  of  1200  years  therein  befoie  mentioned,  as  Lord  BuRom 
of  tfie  said  hereditaments  and  premises  at  or  near 
Wymondham  aforesaid,  and  in  the  county  of  Lan^ 
CMter,  should »  in  the  mean  time  and  until  the  in- 
heritance of  the  same  hereditaments  and  premises 
should  be  sold  as  afbiresaid^  from  time  to  time  go 
to  and  be  had  and  received  by  such  person  and 
peraons,  and  be  applied  to  and  for  such  ends,  in- 
tents, and  purposes,  and  in  such  course,  order, 
and  manner  as  the  rents  and  annual  profits  of  the 
said  hereditaments  and  premises  thereby  made 
saleable  as  aforesaid  would  have  gone  or  been 
payable  or  applicable  if  the  said  deed  had  not 
been  made  and  executed,  and  !no  such  fines  as 
before  mentioned  were  levied*    Upon  this  a  ques- 
tion arises  as  to  the  person  entitled  to  the  inherit- 
ance of  the  esta4)e  out  of  which  the  term  of  1200 
years  was  to  be  created.    The  11,000/.  need  not 
have  been  raised,  nor  the  term  created,  if  it  were 
not  wanted  for  the  portions ;  as,  if  there  should 
have  been  no  younger  children,    so,  that  such 
portions  would  not  have  become  necessary  to  be 
raised.    And  here  we  must  observe,  that  the  sale 
was  only  to  take  place  with  the  consent  and  ap* 
probation  .of  Lord  Byron  and  Wiltiam  Byron ^  of 
the  sorvivor  of  them,  and  Charles  Gould j  and  that 
consent  was    to  be   testified  with  extraordinary 
and  unusual  formaKties.     Hitherto  I  think  the 
parties  have  gone  on  pretty  regularly  in  executing 
the  agreement  as  recited,  and  have  abided  by  the 

?  terms 
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1826,      terms  of  it.   In  determining  that  point,  this  ques- 
^^^•^^^     tion  occurs,— and  I  consider  it  the  most  important 
andpthc^rt    question  in  this  cause — ^whether  the  Rochdale  or 
Lord  byrow  Lancmkire  estate  was  devoted  to  be  sold  at  all 
and  others*    events,  and  converted  into  another  estate.    The 
•term  of  1200  years  was  to  be  created  out  of  thoae 
estates  which  were  limited  to  the  use  of  Lord 
William  Byron  for  life,  with  remainder  to  his  first 
.  and  other  sons  and  daughters  in  tail,  with  remain'- 
der  to  William  Byron  in  fee :  then  Kennett  and 
Heatan  were  to   stand  possessed  of  the  money 
arising,  from  the  sale  of  the  estates.    They  are  di- 
rected to  sell  them,  it  is  true,  buti  with  all  the 
formalities  I  have  mentioned,  and  with  the  consent 
and  approbation  of  William  Lord  Byron,  of  Lady 
Byron,  and  of  William  Byron  their  son,  and  the 
survivors  of  them,  and  of  Charles  Gould  or  his 
heirs.     Out  of  the  proceeds  they  are,  first  of  all, 
as  I  have  already  stated,  to  pay  off  the  debts  of 
William  Lord  Byron,  and  of  William  his  sou ; 
knd  then  they  are  to  provide  for  the  other  trusts 
of  the  deed,  and,  ultimately,  to  lay  out  the  sur- 
plus in  the  purchase  of  other  land  in  some  part 
of  England,  to  he  settled  to  the  original  uses; 
and,  in  the  mean  time,  they  are  to  lay  out  the 
money  in  stock,    and  to  pay  the  dividends  and 
interest  to  such  persons,  and  to  apply  then^  to 
such  purposes,  as  the   rents  and  profits  of  the 
lands  would  have  been  payable  and  applicable  to, 
if  such  purchase  had  been  made  according  to  the 
deed  of  177Sf.    That  deed  has  been  said  to  be  a 
voluntary  deed ;  and  from  the  recitals  in  the  deed 
itself,  I  am  of  opiiupn  that  it  was  a  voluntary 

deed. 


J 
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deed.  One  x^annot  read  the  tecitals,  confirmed  as  laao. 
they  are  by  the  joint  execution  of  the  deed  by  all  -  obardkm 
the  parties,  without  seeing  that  this  was  a  family  ^^othen 
arrangement,  intended  for  the  benefit  of  the  familyf  ^^  ShfeH.* 
by  which  each  of  them  was  to  take  sometliing. 
The  question,  therefore,  comes  to  be  the  shortest 
possible:  whether,  according  to  the  true  con- 
struction  of  a  few  words  in  this  deed^  the  estate 
in  Rochdale  was  necessarily,  and  at  all  events,  to 
be  converted  into  another  real  estate?  I  take 
that  to  be  the  real  question  in  the  cause.  If  the 
agreement  which  is  here  recited  had  stood  alone, 
without  any  degree  of  qualification  in  the  subse* 
quent  parts  of  the  same  deed,  this  Court,  as  a 
Court  of  Equity,  would  have  corrected  the  deed 
in  such  a  manner  as  to  have  made  the  agreement 
effectual,  by  making  the  deed  conformable  with 
it«  And,  if  this  Court  would  have  done  so,  there 
caa  be  no  doubt  at  all  that  the  parties,  contract- 
ing on  that  foundation  would  be  entitled  to  do  so, 
exactly  as  they  would  have  been  if  that  agree- 
ment had  been  carried  into  execution*  But  the 
difficulty  here  is,  what  the  parties  really  intended ; 
and  it  arises  in  consequence  of  what  we  find  in 
the  deed  subsequently*  The  estates  were  not  to 
be  sold  without  extraordinary  formality,  and  the 
consent  of  various  persons,  was  made  necessary ; 
for  the  estates  were  conveyed  to  Kennett  and 
Heaton,  upon  trust  that  they,  or  the  survivor  of 
them,  or  the  heirs  or  assigns  of  such  survivor, 
should,  as  to  the  manor  and  estates  of  Rochdale 
aforesaid,  with  the  consent  and  approbation  as 
well  of  said  William  Lord  Byron,  Lady  Byron, 

and 


4Sit  CAUS  Iir   THfi  SXCHKat9£R, 

1820.      tad  WiOiam  Byron,  or  the  survivors  of  them,  aa 

J^*^^^^     of  the  said  Charks  Gould,  or  his  heirs,  such  con- 

ttid  otben    sent  and  approbatioa  to  be  testified  by  some  deed 

Lord  btron  Of  docds,  Or  instrument  oranstruments  in  writiBgy 

to  be  sealed  and  defiv^red  by  them  in  t^e  presence 

of  and  to  be  attested  by  two  or  more  credible  wit-^ 

nesses,  sell,  oonvey,  and  dispose  of  all  the  same 

hereditaments,  and  the  inheritance  in  feensimple 

thereof,  to  such  person  or  persons,  and  fbr  such 

price  or  prices,  as  they  or  the  survivor  of  them, 

or  the  heirs  or  assigns  of  such  survivor,  should, 

with  such  consent  and  approbation  as  aforesaid, 

.  to  be  testified  as  therein  before  mentioned,  think 

fit. 


.  Now,  there  is  no  doubt  that,  according  to 
true  construction  of  this  deed,  the  agreement 
as  to  the  sale  which  is  recited,  is  very  much 
narrowed  by  the  subsequent  words  in  the  deed 
itself;  and  as  they  are  introduced  with  so  muck 
particularity,  they  must  be  taken  to  imply  some 
particular  purpose  and  object ;  so  that  t  cannot  ie« 
jeot  them  as  being  of  no  force,  or  as  if  they  were 
not  in  the  instrument.  The  agieement,  certainly^ 
was  to  sell  the  estates,  and  to  purchase  another 
with  the  surplus,  of  which  the  ultimate  remainder 
was  limited  to  William  Byron  in  fee ;  but  I  do  not 
observe,  that,  in  the  recital  of  that  agreement, 
the  consents  of  these  parties,  so  particularly  re* 
quired  in  the  body  of  the  deed,  are  made  neces- 
^^ ;  yet  all  tiiese  circles  of  protection  are  after- 
wards introduced  into  the  optative  part  of  the 
deed|  and  thrown  round  the  sale.  Even  if  the 
,  agreement 
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agreement  stood  in  the  way,  (as  it  might  have       lato. 
done  if  there  had  been  no  (jualification  of  it  in     ^^Iiio^ 
the  subsequent  part  of  the  deed)  I  cannot  think     Mdothei* 
the  trastees  would,  in  this  case,  be  bound  by  the  'j^^JJJ^" 
letter  of  that  agreement,  to  sell  the  eeltate.    I 
cannot  help  considering,  that  the  object  of  so 
much  caution  was,  that  the  trustees  should  not 
be  albwed  to  proceed  merely  on  the  letter  of  that 
agreement^  and  that  the  trust  that  Kennett  and 
Heaton  were  to  sell,  with  the  consent  and  appro- 
bation of  Lord  Byrofij  of  Lady  Byron,  imd^of 
WiUiam  Byron^  or  the  survivors  of  them,  and 
also  of  Charles  Gould,  to  be  testified  by  s6me  ^ 
deed  or  instrument  in  writing,  to  be  sealed  and 
delivered  by  them  in  the  presence  of  and  to  be 
attested  by  two  or  more  credible  witnesses,  was 
not  to  be  executed  except  in  some  particular  case, 
or  <m  an  express  request,  and  for  some  good  and 
solid  reason ;  for  I  cannot  imagine  that  Kennett 
and  Heaton  were  to  have  sold  these  estates  with- 
out  any  other  reason  than  mere  request   I  cannot 
suppose  it  was  the  intention  of  the  parties,  that 
this  trust  should  be  considered  merely  directory, 
as  in  some  of  the  cases  which  have  been  cited, 
trusts  of  this  sort  have,   under   other    circum- 
stances, been  considered  to  be.    It  seems  to  me, 
that  there  was  something  required  to  be  done  pre- 
viously, of  so  much  importance  as  that  it  cannot 
be  dispensed  with  in  a  Court  of  Equity.    I  really 
,  cannot  suppose  myself,  that  Kennett  and  HeatoA 
would  have  been  warranted  in  proceeding  to  sell, 
unless  all  the  four  persons  who  were  parties  to 
the  deed  and  had  an  interest  in  the  sale,  or  who 


I  • 
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1820.  ^*  ^^^^  ^^^^  given  a  controlling  power  over  it, 
^•^"v^^  had  given  their  consent  and  approbation.  Then, 
wid'StheM    can  it  be  supposed  that  a  Court  of  Equity  wouM, 

ttord  Byron  ^^^  ^^^^  ^^^»  ^^Y  ^^  *^^  trustees,  "  You  shall  sell 
anddthcrs.   ^]^\^  estatc  at  all  events,  and  without  such  con- 
sent ?" 


There  having  been  no  sale  in  point  of  fact,  and 
as  there  can  now  be  no  sale  according  to  the 
terms  of  this  deed,  these  premises  are  therefore 
precisely  in  the  same  condition  in  which  they  were 
before  the  deed  of  1 773  was  executed : — I  mea» 
as  to  the  title  of  the  parties. 

It  has  been  said^  that  the  direction  is,  that 
until  sale,  the  rents  should  go  to  the  persons  who 
would  have  been  entitled  to  them  by  the  act  of 
Parliament  But  there  was  no  sale,  nor  attempt  to 
sell ;  nor  could  there  have  been  any  unless  autho- 
rized according  to  the  express  directions  of  this' 
instrument,  which  indicate  the  intention  of  the 
parties, most  plainly,  and  are  quite  strong  enough 
to  control  any  vague  or  loose  terms  in  the  recital 
of  the  agreement;  and  that  seems  to  me  to  be  the 
true  sense  to  be  put  on  the  deed  in  ascertaining 
what  ought  to  be  the  construction  of  it. 

Then  it  was  very  properly  urged  as  a  strong" 
feature,  that  the  purchase-money  is  to  be  placed 
in  the  public  stocks,  to  follow  the  interest  which 
would  have  been  taken  in  the  lands  to  be  pur-' 
chased ;  but  the  answer  to  that  is,  **  You  cannot 
reach  that  till  the  estate  is  sold  according  to  the 

terms 


SITTINGS   AFTER   TRINITY    TERM,    1  GEO.    IV.  46& 

terms  of  the  deed ;  and  if  you  cannot  sell  the      1820. 


estate,   then   there    can  be  nothing  to  be    in-    1,5^,^^,^ 
vested.  *"<*  othcw 


It  really  seems  to  me,  that  this  case  does  not 
come  within  the  principle  of  any  of  the  autho- 
rities that]  have  been  mentioned ;  for  they  were 
all  cases  where  the  indention  of  the  parties  to  con- 
vert the  real  into  personal  estate  was  sufficiently 
clear. 

Taking  the  whole  of  this  case  together,  it  is 
too  much  for  me  to  say,  that  the  state  of  the 
parties  was  different  at  the  time  of  the  sale  in  ques- 
tion from  what  it  was  at  the  time  when  the  deed 
pf  1773  was  executed.  I  cannot  take  upon  my- 
self to  declare  that  the  parties  meant  at  all  events 
to  sell  this  manor,  and  to  convert  it  into  another 
real  estate.  The  whole  case  turns  entirely  on  the 
true  construction  of  these  few  important  passages 
in  the  deed.  If  I  am  right  in  my  opinion,  it  fol- 
lows that  Lord  Byron,  before  the  deed  of  1773, 
having  the  fee,  was  entitled  to  sell  the  inherit- 
ance ;  and  that  therefore  the  Plaintiff  is  entitled 
to  the  prayer  of  his  bill. 


[Shadwellj  after  the  judgment  was  pronounced^ 
applied  on  the  part  of  the  Plaintiff  for  costs; 
but 

The  Lord  Chief  Baron  said,    that  he  should 

^rtainly  not  give  costs  in' a  case  like  this,  where 

VOL.  VIII.  G  G  there 


Lord  Byron 
'  and  othen.  * 
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'     1820.       there  had  been  so  much  doubt  whether  the  eject- 
Dearoev     roent  was  not  rightly  brought.} 

andotlien 

Lord  BvROif 
«iKi  otben.  DECREE. 

That  the  Defendants  (the  survivmg 
trustee  and  the  representatives  of  the 
termors)  are  trustees  of  the  legal  es- 
tate of  inheritance  and  terms  of  years 
vested  in  them  respectively  of  the 
hereditaments  and  premises  in  the 
pleadings  mentioned,  purchased  by 
.  and  conveyed  to  the  Plaintiff  D^^r- 
den^  and  were  at  his  costs  and  charges 
to  convey  and  assign  &c.— with  the 
usual  reference  to  settle  the  convey- 
ance: 

The  injunction  already  granted  to  be 
continued  and  made  perpetual. 

« 

The  decree  to  be  without  costs  on  either 
side,  with  liberty  to  the  parties  to 
apply. 


IN 
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1820. 


IN  THE  HOUSE  OF  LORDS. 

[Error  from  the  Court  of  Exchequer  and 

Exchequer  Chamber.] 


BuLTEEL  and  Another  v*  Jarrold.  TlS?*?'^ 

Sm  Jmic. 

Demurrer. 


This  vms  an  action  brought  in  the  Court  ofPte»to«ntc- 

non  on  a  re* 

Exchequer y  on  a  recognizance  of  bail  to  the  ac- cogaUance  of 

.         1   •    .      •      ^1  r^        .1       .1       T>i   •       bail,  that  after 

tion  entered  into  in  the  same  Court  by  the  Plain-  &c.  tft  plain- 
tiffs in  error,  as  bail  of  Joshua  RowCy  in  an  action  into  an  agree<> 
against  him  at  the  suit  of  the  Defendant  in  principal  in  ^ 
error.    The  declaration  was  in  the  usual  form.       withont  tiS?* 

privity  of  the 
bail,  to  take 

The  Defendants  below,  (the  now  Plaintiffs  in  ^5  Jj^^- 
error)  pleaded,,  first,  that  there  was  no  such  re-  J^nto?wS?* 
cord  of  the  recognizance  :  and  ^^  ^«  money 

^  recoYeredyand 

that  such 

Secondly,  that  after  the  making  the  said  re-  consigned  to 
cognizance,  and  after  the  recovery  of  the  judg-  logiy :— Held 
ment  in  the  Court  of  Exchequer  by  the  Plaintiff  demiOTe^be. 
below  in  the  suit  against  Joshua  Rowe^  the  Plain-  ^^m^t,  by 
tiff  below,  without  the  privity  of  the  Defendants  ^I2in  no?a* 
below,  entered  into  an  agreement  with  the  said  J*„^ ^^^^* ^ 
Joshua  Rowe  for  the  payment  and  discharge  of  bSr^if^n^h  m 
tiie  sum  of  money  recovered    by  the   Plaintiff  JJ^^J^JJ^J^^^ 
below  against  the  said  Joshua  Rowe ;  and  that  it  '«»rd. 
was  agreed  between  the  Plaintiff  below  and  the 

G  G  2  said 


f 
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1820.       said  Joshua   RowCy  without  the  privity  of  the 

)^^^^     Defendants  below,  that  the  Plaintiff  below  should 

and  another    j^ke  and  receive  fifty  tons  of  clay,   in  part  pay- 

Jarrold.     nient  of  the  said  sum  of  money  recovered  against 

the  said  Joshua  RowCy  and  that  twelve  months 

were  to  be  given  to  the  said  Joshua  Rowe  for  the 

payment  of  the  residue  of  the  said  sum  of  money 

so  recovered,  and  that  one  hundred  other  tons  of 

clay  were  to  be  delivered  to  the  Plaintiff  below 

*  by  the  said  Joshua  Rowe,  to  secure  the  payment 

of  1000/.  part  and  parcel  of  the  residue  of  the 

said  sum   of  money  so  recovered  :  and   that,  in 

pursuance  of  the  said  agreement,    fifty  tons  of 

clay  of  the  said  Joshua  Rowe  were  consigned  or 

appointed  to   the  Plaintiff   below,    and    certain 

other  transactions  were  had   in  furtherance  and 

upon  the  said  agreement  entered   into  between 

the  said  Joshua  Rowe  and  the  Plaintiff  below. 

And    the   Defendants   below  averred,    that    the 

agreement  between   the  Plaintiff  below  and  the 

said  Joshua  Rowe  was  entered  into  without  theii* 

privity  or  knowledge,    concluding  in  the  usual 

form. 


Upon  the  plea  of  nul  tiel  record  the  Plaintiff 
below  joined  issue,  and  the  Court  of  Exchequer 
gave  judgment  thereon  for  the  Plaintiff  below. 

To  the  special  plea  the  Plaintiff  below  demur- 
red specially,  and  assigned  the  following  causes* 
of  demurrer  :— 

That  it  is  wholly  foreign  and  immaterial  to  the 

question 
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nquestion  in.  dispute  between  the  parties  in  this 
cause,  whether  any  agreement  was  made  by  the 
said  Plaintiff,  with  the  said  Joshua  RotoCf  or  with 
^ny  other  person  not  a  party  to  this  cause.  Also, 
inasmuch  as  the  cause  of  action  in  this  suit  arises 
upon  matter  of  record,  the  same  cannot  be  dis- 
charged by  any  parol  agreement  whatsoever,  and 
•that  it  does  not  appear  in  and  by  the  said  plea, 
that  the  agreement  in  the  said  plea  mentioned 
was  or  is  by  matter  of  record,  or  under  seal. 
Also,  that  although  it  is  set  forth  in  the  said  plea 
,of  the  said  Defendants,  by  them  lastly  above 
pleaded,  that  it  was  agreed  that  the  said  time 
therein  mentioned  should  be  given  to  the  said 
Joshua  Rowe^  as  therein  mentioned,  yet  it  is  not 
in  the  said  plea  expressly  stated,  nor  does  it  ne- 
cessarily appear  what  time,  or  that  any  time  was 
actually  given  to  the  said  Joshua  Roxve,  or  that 
-the  said  Plaintiff  was  at  any  time  ptecluded  from, 
^r  did  in  part  delay  proceeding  against  the  said 
Joshua  RoTve^  or  against  the  said  Defendants  in 
this  present  action.  And  also,  for  that  it  does 
not  appear  what  were  the  other  transactions 
which  are  in  the  said  last  plea  alleged  to  have 
been  had  in  furtherance  and  upon  the  said  agree- 
ment in  the  said  last  plea  mentioned,  and  the  said 
allegation  is  altogether  vague,  indeterminate,  and 
uncertain,  and  no  distinct  or  precise  issue  gan  be 
taken  upon  such  an  allegation.  And  also,  that  tlie 
said  plea  is  in  other  respects  uncertain,  informal, 
immaterial  and  insufficient,  &c.  .    ,   . 


1820. 


BuiTBCL 

«Dd  aiMtber 

r. 
Jakboui* 


*•    k 


The  Defendants    below   joined   in    demurrer, 

and 
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1820.      and  the  Court  of  Exchequer  gave  judgment  for 
^^^^^^     the  Plaintiff  below. 

BULTBEL 

and  another 

jARROLD.  Upon  that  judgment  of  the  Court  of  Ex^ 
chequer^  the  Defendants  below  (the  Plaintiffs  in 
error)  in  Michaelmas  Term  last  brought  a  writ 
of  error  in  the  Exchequer  Chamber,  and  assigned 
the  common  errors,  and  the  Plaintiff  below  plead- 
ed 171  nullo  est  erratum,  whereupon  the  judgment 
of  the  Court  of  Exchequer  was  affirmed. 

On  that  judgment  and  affirmance  the  Plaintiffs 
in  error  brought  a  writ  of  error,  returnable  in 
Parliament,  and  assigned  for  error  the  common 
errors;  the  Defendant  in  error  pleaded  in  nullo 
est  erratum. 

The  question  arose  on  the  sufficiency  of  the 
second  plea  of  the  Defendants  below  (the  Plain- 
tiffs in  error),  which  the  Defendant  in  error  con- 
tended was  bad. 

Wilde  'and  Manning  argued  in  support  of  the 
plea,  and 

Littledale  and  Tindal  for  the  demurrer.  • 

For  the  Plaintiff  in  error  the  following  reasons 
were  submitted  :— 

First,  That  Rowe  cannot  in  any  sense  be  re- 
garded as  a  stranger  to  the  record,  tlie  action 

.  being 


and  uH»tlwr 
Jasrols. 
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being  founded  upou  an  engagement  entered  into      18M. 
for  his  sole  benefiti  and  upon  the  judgment  render-    jjj^!^ 
ed  against  himself.    In  the  only  case  {Grymcs  v. 
Blqfield(a)j)  in  which  satisfection* moving  from 
a  stranger  was  held  to  be  no  bar  to  the  action, 
great  stress  was  laid  upon  the  circumstance  of 
such  third  person  being  iji  no  sort  privy  to  the 
condition  of  the  obligation,  whereas  the  reverse 
is  here  obviously  the  case.     It  was  also  observed,, 
that  the  only  two  authorities   there  cited,   ex- 
pressly determine,  that  a  satisfaction  by  a  stranger 
is    a  good  plea,  inasmuch  as   it  is  immaterial 
whence  the  satisfaction  proceeds,  provided  the 
plaintiff  has  the  benefit  of  it. 

Secondly,  That  in  assigning  the  second  cause 
of  demurrer,  the  Plaintiflf  below  appears  to  have 
lost  sight  of  the  distinction  so  clearly  laid  down 
by  Lord  Coke^  in  Blake's  case  (ft),  where  it  was 
resolved  by  the  whole  Court  of  Common  Pleas f 
"  that  there  is  a  difference  when  the  duty  accrues 
by  the  deed  in  certainty  tempore  confectianis 
scriptiy  as  by  covenant,  bill,  or  bond  to  pay  a  sum 
of  money.  There  this  certain  duty  takes  its 
essence  and  operation  originally  and  solely  by  the 
writing,  and  therefore  it  ought  to  be  avoided  by 
a  matter  of  as  high  a  nature,  although  the  duty 
be  merely  in  the  personalty :  but  when  no  certain 
duty  accrues  by  the  deed,  but  a  wrong,  or  default 
iubsequenty  together  with  the  deed,  gives  an  ac- 
tion to  recover  damages  which  are  only  in  the 

personalty^ 

(a)  Cro.  Eliz.  541.  (fi)  6  Rep.  43. 


41A 


lesOd 


•  BULTIBL 

tod  another 

J.ABUOLD.. 
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personaUjfy  for  such  wrong  or  defaiilt  accord  vnikl 
satisfaction  is  a  good  plea." 

Thirdly,  That  it  is  expressly  alleged  in  the 
plea,  that  the  agreement  was  to  give  twelve 
months  time  to  Rowe,  which  agreement,  it  was 
submitted,  would  discharge  the  Plaintiff  in  error, 
whether  any  time  were  in  fact  given  or  not ;  and 
inasmuch  as,  during  the  stipulated  period,  no  pro- 
ceedings could  have  been  taken  SLgainst  Rowe^  the 
Plaintiffs  in  error  were  discharged  absolutely  from 
their  engagement,  upon  the  principle,  that  the 
Defendant  in  error  could  not,  during  that  period, 
have  proceeded  against  the  Plaintiffs  in  error, 
without  indirectly  violating  the  indulgence  given 
by  him  to  Rowe^  by  giving  the  Plaintiff  in  error 
an  immediate  right  to  resort  to  Rowe  for  an  in- 
demnification. As  was  said  by  Gibbs,  C.  J.,  in 
Melville  v.  Glendining  and  another,  Bail  of 
Coombe  (a),  *'  The  doctrine  was  first  intro- 
duced in  Courts  of  Equity,  that  if  the  creditor 
gives  time  to  the  original  debtor,  the  surety  is 
discharged.  It  was  founded  on  this  principle, 
that  every  surety  has  a  right  to  come  into  a  Court 
of  Equity,  and  require  to  be  permitted  to  sue  in 
the  name  of  the  original  creditor.  If  the  credi- 
tor gives  time  to  the  original  debtor,  he  thereby 
prevents  the  surety  from  using  his  name  with 
effect.  The  Courts  of  Law  have  held,  with  re- 
spect to  bail,  that  the  bail  are  entitled  to  surren- 
der the  principal  at  any  time,  whenever  the  Plainr 
tiff  himself  would  not  be  precluded  from  taking 

or 

(a>,  7  Taunt.  120. 
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or  proceeding  against  him.  If  ^the  creditor  gites 
time  to  the  principal^  the  creditor  cannot,  during 
that  time,  take  or  proceed  against  him,  neither^ 
during  the  same  period,  can  the  bail,  who  are 
therefore  discharged/' 

Lastly,  as  to  the  fourth  cause  of  demurrer,  it 
was  submitted,  that  the  allegation  of  the  further 
transactions  between  the  Defendant  in  error  and 
Rawe  w^s  material,  as  shewing,  that  the  agree- 
ment was  recognized  and  acted  upon,  but  that 
the  Plaintiffs  in  error,  not  being  privy  to  these 
transactions,  were  unable  to  set  them  forth  with 
particularity. 

For  the  Defendant  in  error  the  reasons  uiged 
against  the  sufficiency  of  the  plea  were, 

First,  Because  it  is  wholly  foreign  and  imma- 
.terial  to  the  question  .  in  dispute  between  the 
parties  in  this  cause,  whether  any  agreement  was 
made  by  the  Defendant  in  error  with  the  said 
Joshua  RowCj  or  with  any  other  person  not  a 
party  to  this  cause. 

* 

Secondly,  Because,  inasmuch  as  the  cause  of 
action  in  this  suit'  arises  upon  matter  of  record, 
the  same  cannot  be  discharged  by  any  parol 
agreement  whatsoever,  and  it  does  not  appear 
by  the  second  plea  that  the  agreement  therein 
mentioned  was  by  matter  of  record  or  under 
^eal. 


47» 


UM. 


BULTBEf. 

and  anotiier 


Thirdly, 
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1820.  Thirdly,  Becaus'b,  although  it  is  set  forth  in  tlic 

^^^!;^  second  plea,  that  it  was  agreed  that  the  time 
and  another  therein  mentioned  should  be  given  to  the  said 
jABBotB.  Joshua  RowCy  yet  it  is  not  in  that  plea  expressly 
stated,  nor  does  it  necessarily  appear  what  time, 
or  that  any  time  was  actually  given  to .  the  said 
Joshua  RowCy  or  that  the  Plaintiff  below  was  at 
any  time  precluded  from,  or  did  in  fact  delay 
proceeding  against  the  said  Joshua  Rowe,  or 
against  the  Defendants  below;  and  because  it 
does  not  appear  what  were  the  transactions  which 
are  in  the  second  plea  alleged  to  have  been  had 
in  furtherance  and  upon  the  agreement  mentioned 
in  the  second  plea,  and  the  allegation  in  that 
respect  is  altogether  two  vague,  indeterminate, 
and  uncertain,  and  no  distinct  or  precise  issue 
could  have  been  taken  upon  such  an  allegation. 

• 

'  The  House  this  day  affirmed  the  judgment  of 
the  Court  of  Exchequer^  and  affirmance  of  the 
Exchequer  Chamber  ♦. 


**  The  Lord  Chancellor  stated  that  the  Plaintiff  maat  seek 
his  remedy  in  Equity. 

Fr£R£ 
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Frere  v.  Moore  and  Wife,  Hereford  and  an-     *?^^» 
other  (Representatives  of   Cooke),  Hudson,      >-^*\r^ 
and  Jane   Fallowes  (the  Representative  of 
Fallowes)  and  Bird. 

r 
« 

The  PlaintifF,   Thomas  Frere,    filed  this   bill  ^'••-^'•^•f*' 

'  '  mortgaged  to  " 

against  the  several  Defendants,  praying  that  the  f^^  whlwii?" 
trusts  of  certain  indentures,  respectively  of  the  b-C^'* trustee 

^  *  •'  of  themort* 

14th  OX  August^  1813,  and  the  14th  oi  February.  g*gcd  pre- 

.    -       ,  mises,  who  had 

1817,  rnight  be  performed  and  carried  into  exe- the  legal  e»- 

.  -  .  ,  111  •  1  /%  tate)  eovenrnd" 

icution  : — that  the  prebend  and  premises  whereof  <dte«<aiM/|w- 
such  trusts  were  declared,  might  be  sold : — and  'toapnormOTt- 
that  an  account  might  be^  taken  of  what  was  S?rngto?.V. 
due  to  the  representatives  of  Cooke^  and  to  Hud-  je^tiicreto?ui 
son,  and  the  representative  of  Fallowes^  upon  the  J™om  w^ar. 
security  of  the  said  prebend  and'  premises.  ^ouid*ap^'^ 

point.  Af.  and 

Tlie  bill  also  prayed,  that  the  respective  prio- •"*"'^*pp<>»»^ 

...  /?  ^i_      -Tki    .      .«>  ,     ,        ,  '  ed,  thatB. 

Titles  or  the  Flaintitt  and  the  last  named  Defen--  should  stand  ' 
dant  might  be  ascertained,  and,  particularly,  that  j^iTto'thewid 
the  Plaintiff  might  be  declared  to  be  entitled  to  «?Sta' 
tack  together  the  two  several  securities  of  the  J^JT,  SITZT 

"  .  .1  ^v   ***  repres«il«- 

14tn  twesi^X.V.^ 
.   in  trust  for  se-* 

IJOO/.  Afterwards,  JIf.  and  wife  appointed  that  B.  should  stand  posscssedlTc.  subject 
to  Uic  /r»<  mortgage,  in  trust  for  securing  to  T.  F.  (the  representatiye  of  ^.  F.)  the  , 
sum  of  4714*.,  due  on  the  mortgage  to  A.  F.  for  8900/.,  and  216«/.  due  to  T.  F.  before  the 
mortgage  made  to  /f.,  which  Utter  sum  was  composed  of  sums  owing  to  him  as  executoi 
Of  ^.  F.  and  of  another  person,  on  notes  and  bonds,  and  of  sums  due  to  himself  on  bonds 
and  the  balance  of  an  account,  all  of  which  were  recited  in  the  deed  —Held,  that  as 
the  mortgagees  had  aU  equal  equities,  and  neither  had  got  In  tlie  legal  estate— the  in- 
cnmbninces  were  available  according  to  the  priority  of  their  several  dates  only,  and 
that  they  were  enUtled  to  no  other  preference  inter  Me. 

^f}i^l^^'  *****  ''•  ^'  ^^"'"^  "**'  ^"""^^  *^«  *^^  securities,  so  as  to  exclude  the  mesne 
mortgage, 

« J.«f  ♦«? m"*  *°  •!!!"1  ^""^^^^  held  not  to  be  equivalent  to  an  asMgnment,  or  tanta. 
^  mtgfh  "*  'a  ^"^  ^««;^r^*^  ::^Wch,  however,  either  of  the  mortgagees,  in  Uiis 
caae,  might  have  done,  and  thereby  have  obuined  a  priority. 


476 
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14th  May,  1813,  and  14th  February,  1817,  and 
to  be  paid  what  was  due  to  him  upon  both  such 
securities,  before  and  in  preference  to  the  Defen- 
dant \£rW.yi7ii,  and  the  representative  of  Fallowes, 
in  respect  of  the  securities  holden  by  them,  with 
the  usual  directions. 


The  bill  stated,  that  by  indenture  of  lease  of 
the  19th  of  &p/ci»Aer,  1806,  Robert  Squire,  Vvt- 
bendary  of  Basham,  otherwise  Bartonsham,  be- 
longing to  the  Cathedral  Church  of  Hereford,  de- 
mised the  same  to  Bird,  (who  was  merely  a  trus- 
tee for  the  other  parties,  under  an  original  demise 
of  the  17th  of  October,  1786,  creating  the  title  of 
Cooke,  the  first  mortgagee,  and  those  from  whom 
Moore  and  his  wife  derived  title)  his  executors, 
&c.  for  twenty-one  years.  The  Defendant  Mooi^e 
—having  become  entitled  to  the  beneficial  inte- 
rest in'one  moiety  of  the  said  prebend  and  pre- 
mises in  right  of  his  wife,  being  entitled  also  to 
the  other  moiety,  charged  with  the  sum  of  1000/. 
remaining  due  to  the  representatives  of  Cooke, 
and  secured  thereon — by  indenture  of  the  12th  of 
October,  1816,  Bird,  and  Moore  and  his  wife,  as- 
signed the  moiety  of  the  prebend  and  premises, 
so  subject  to  Cookers  mortgage,  to  Anthony  Frere, 
for  securing  1460/.  and  interest.  In  1817,  the 
lease  for  years  was  surrendered,  and  a  new  lease 
was  granted  to  him  for  the  lives  of  Robert,  Tho* 
mas,  and  John  Hudson. 

By  indenture  of  the  14th  May,  1813,  between 
Moore  and  wife  of  the  first  part,  Anthony  Frere 

•   '  of 
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of  the  second  part,  and  Bird  of  the  third  part;       iei6. 


after  reciting  that  a  sum  of  1400/.,  which  bad 
been  formerly  advanced,  and  that  ISOO/.  then  to  ^  «• 
be  advanced,  to  Moore  by  A.  Frere,  was  to  be  wd  otkvK 
secured  upon  the  said  moiety  of  the  prebend 
and  premises.  Bird  covenanted  with  Frer€  and 
Moore  and  his  wife  respectively,  to  stand  pos- 
sessed of  the  same,  subject  as  to  a  moiety  to 
Cooke's  mortgage,  first  for  securing  to  Frere  the 
said  sum  of  2900/.  and  interest,  and  subject  there- 
to, and  after  payment  of  all  costs  and  charges 
attending  the  execution  of  the  trusts,  in  trust  for 
such  persons  &c.  as  Moore  and  his  wife  should 
appoint.  Moore  by  that  deed  covenanted  to  pay 
to  A.  Frere  the  2900/.  on  the  14th  of  November 
then  next. 

The  bill  then  stated,  that  A.  Frere  was  since 
dead,  and  that  the  Plaintiff  was  his  legal  personal 
representative — that  at  the  time  of  the  execution 
of  the  next  mentioned  indenture  of  the  14th 
of  February^  1817,  there  was  due  to  the  Plain-^ 
tiff,  as  such  representative,  on  the  said  security 
2714/.  16*.  6d.;  and  that  afterwards,  by  inden- 
ture of  the  14th  of  February ^  1817,  between 
Moore  and  his  wife  of  the  one  part,  and  T.  Frere 
the  Plaiiitiff  of  the  other  part,  after  reciting  that 
such  sum  was  due,  and  that  there  were  also  seve- 
ral other  sums  due  to  Plaintiff,  as  executor  of 
A,  Freref  and  of  his  sister,  on  promissory  notes 
and  bonds,  given  to  A.  Frere  and  to  her,  and  also 
on  bonds  to  himself  long  before  the  year  1816, 
amounting  altogether  to  2162/.  15*.,  Moore  and 

his 
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his  wife  appointed  that  Bird  should  stand  pos- 
sessed of  the  said  prebend  and  premises,  subject, 
as  to  a  moiety,  to  Cooke's  mortgage,  for  securing 
to  him  4877/.  11^.  6(/.,  and  interest:  and  it  was 
thereby  covenanted,  that  if  that  money  should  be 
unpaid  by  the  14th  of  August  then  next,  the 
PlaintiiF  might  enter  and  sell  the  premises* 

The  answer  of  the  Defendants  Hudson  and* 
Jane  FalloweSy  stated,  that  by  indenture  of  the 
80th  of  December f  1816,  between  Moore  and  his 
wife  of  the  first  part,  Hudson  and  Fallow es  of  the 
second  part,  and  Bird  of  the  third  part,  Moore 
and  his  wife  appointed,  that  from  thenceforth 
Bird  should  stand  possessed  of  the  prebend  and 
premises,  subject,  as  to  a  moiety,  to  Cooke's  mort- 
gage for  1000/.,  and  subject,  as  to  the  entirety, 
to  the  sum  of  /.,  with  interest,  due  to  the 

representatives  of  A.  Frere,  in  trust  for  securing 
to  Hudson  1200/. ;  and,  by  endorsement  thereon, 
Hudson  declared  that  200/.,  part  thereof,  was  the 
proper  money  of  Fallozves,  for  whom  his  name  was 
used  as  a  trustee :  and  they  submitted,  that  th^y 
had  a  prior  charge  on  the  premises  for  that 
amount* 

A.  Frere  was  not  proved  to  have  hid  notice 
of  this  mortgage  when  the  mortgage  of  1817 
was  executed  to  him. 


On  the  hearing  of  the  cause,  a  reference  was 
ordered  to  the  Deputy  Remembrancer,  the  I^ard 
Chief  Baron  observing,  that  the  case  raised  a 

very 
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very  considerable    question,  and  one  of  much      ^^^ 
novelty. — The  cause  was  now  brought  on  for 
further  directions. 

Martin  and  Witbraham  for  the  Plaintiff  con-  ^^  m^. 
tended,  that  he  was  in  the  situation  of  a  party 
entitled  to  call  for  an  assignment,  and  to  get  in 
the  legal  estate  ;  for  he  was  the  first  incumbran- 
cer— that  the  lease  to  Birds  who  was  a  trustee, 
was  an  outstanding  instrument,  to  be  considered 
as  held  for  the  protection  of  all  the  estates,  ac- 
cording to  their  priority;  and  that  the  legal 
estate  being  in  him,  it  was  the  same  thing  as  if 
it  were  in  the  first  incumbrancer,  for  whom  he 
must  be  taken  to  be  a  trustee.  They  also  submit-* 
ted,  that  the  Plaintiff  was  entitled  to  tack  the  se- 
curity of  1817  to  that  of  1813,  as  he  had  had  no 
notice  of  the  mesne  incumbrance  when  he  took 
that  new  mortgage ;  whereas,  on  the  other  hand, 
they  submitted  that  the  Defendants  had  notice 
of  the  mortgage,  which  was  recited  in  the  very 
mortgage-deed  to  Hudson  and  Fallowes^  which 
cast  upon  them  the  duty  of  inquiring  what  was 
due  to  A.  Frere  before  they  advanced  the  mort- 
gagor more  money;  and,  more  particularly,  as 
there  was  no  sum  mentioned  as  the  amount  for 
which  the  mortgage  was  given,  and  a  blank  was 
left — that  the  Defendants  had  been  therefore  re- 
miss, and  great  laches  was  imputable  to  them, 
the  consequence  of  which  they  must  now  abide. 
On  the  question  of  the  priority  claimed  by  the 
Plaintiff  as  first  incumbrancer,  they  cited  the  case 

of 
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of  Ej^ parte  Knott  (at),  where  the  Lord  Chaucdlor 
thus  expresses  himself  in  giving  judgment  on  a 
similar  question :  '^  I  shall  not  go  through  all  the 
doctrine,  which  I  examined  with  great  jealousy 
in  Maundrell  v.  Maundrdl^  as  that  was  the  first 
case  of  the  class  that  occurred  while  I  have  sat 
here,  furnishing  a  great  principle.  I  shall  only 
observe  now,  that,  when  such  a  point  as  this 
comes  to  be  discussed,  if  the  legal  estate  has  not 
been  got  in,  it  must  be  considered  with  reference 
to  the  question,  whether  the  first  incumbrancer 
has  a  better  right  to  call  for  an  assignment  of 
the  legal  estate  ;  and  from  that  circumstance  a 
Court  of  Equity  is  bound  to  hold,  not  only  thai 
the  first  mortgage  shall  be  protected,  as  it  was 
the  first  equitable  security  ;  but  that  mortgagee, 
having  a  better  right  to  call  for  the  assignment^ 
is  in  equity  in  the  same  state  as  if  ht  had  it  J* 
In  Maundrell  v.  Maundrell  (b)d.ho,  where  all  the 
cases  are  brought  together,  the  rule  is  laid  down, 
that  a  subseque7it  incumbrancer  cannot  protect 
himself  but  by  getting  in  the  legal  estate,  or  by 
obtaining  an  actual  assignment  of  a  term  ;  and  not 
•  then  if  there  are  circumstances  in  the  case  giving 
the  prior  incumbrancer  a  better  right  to  call  for 
an  assignment.  In  this  case,  the  terra  being  out- 
standing in  the  trustee,  there  was  no  necessity  fot 
the  prior  incumbrancer  taking  an  assignment 
from  him,  after  his  solemn  covenant  to  stand 
seised  to  the  use  of  the  mortgagee— W7//ott^A4y 

V.  TVilloughby 


<a)  llVes.  618. 


(i)  7  Ves.  6OT,  and  10  lb.  246^ 


SITTINGS   AFTER   TRINITY   TERU,    1  GEO.  IV.  4^1 

V.  WiUoughby  {a) :— and  enough  had  been  done       it<». 
to  put  the  Plaintiff  in  a  situation  to  maintain  a»      p^,^. 


and  dthen. 


Jervi^,  -Rwe,  and  Pemberien^  for  the  Defen- 
dants, contended  that  the  Plaintiff  was  not  entitled 
to  any  priority  over  the  Defendants  Hudson  and 
FalhweSy  in  respect  of  the  mortgage  of  1817,  or 
at  least  for  any  greater  sum  than  2900/.,  and  that 
the  Plaintiff  was  not  entitled'  to  tack  the  subse- 
quent to  the  preceding  mortgage,  so  as  to  post- 
pone the  mesne  incumbrancer— that  the  incum- 
brancers were,  in  all  respects,  save  the  date 
of  their  mortgages,  on  an  eqaality  —  and  that 
Bird  was  not  a  trustee  for  anj  one  in .  preference 
to  the  others,  except  so  far  as  they ,  had  prior 
claims  in  point  of  time,  but  was,  in  point  of  fact, 
a  trustee  for  all. 

They  also  insisted,  that  the  subsequent  mort- 
gagees of  the  equity  of  redemption  had  an  equal 
right  to  get  in  the  legal  estate ;  and,  if  they  had 
done  so,  it  would  have  given  them  a  priority  over 
the  mesne  mortgagees.  That  was  so  held  in 
Burnett  v.  Weston  {b).  The  Master  of  the  Rolls  ' 
there  says,  "The  law  of  this  Courf  gives  a  person 
who  has  obtained  a  mortgage  of  the  equity  of 
redemption  this  chance :  that  he  may  get  in  the 
legal  estate  if  he  can;  and  if  he  does  get  it  in, 
the  legal  estate  being  united  to  his  equity  of  re- 
demption, he  would  have  a  priority  over  all  the' 
mesne  mortgages .'^    In  that  case  too,   the  legal 

estate  . 

(a)  1  Term  Rep.  T71.  (6)  12  Ves,  130. 
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1820,       estate  was  in  the  iportgagee  in  his  own  right ; 

Frbrb       ^^^   ^    mortgage  of    the   equity  of  redemption 

MoosB       coming  to  him  in  the  character  of  executor  to  a 

apdotiien.    subsequent  mortgagee,  it  was  held,  that  the  legal 

and  equitable  estate  could  not  unite,  so  as  to  ex- 

•  r 

elude  mesne  mortgagees. 

On  the  objection  of  laches  which  had  been  im- 
puted they  submitted,  tliat  the  laches  were  attri- 
butable to  the  mortgagee,  who  had  not  taken 
care  to  get  the  blank  filled  up. 

The  Lord  Chief  Baron  observed,  at  the  close 
of  the  argument,  that  this  was  a  considerable 
questioi^  requiring  deliberation;  and  that  he  had 
never  before  met  with  a  case  precisely  similar  in 
its  circumstances.  He  therefore  postponed  giving 
judgment. 

Adv.  vult. 

* 

«h  July.  The  Lord  Chief  Baron  now  gave  the  following 

opinion  on  this  case,  for  the  purpose  of  disposing 
of  the  questions,  subject  to  arrangement  be- 
tween the  parties. 

This  case  came  before  me  nominally,  as  being 
a  case  for  further  directions.  I  shall,  however, 
give  no  further  directions. 

The  first  instrument  produced  in  evidence  in 
this  case  was  used  by  way  of  introduction,  to 
shew  where  the  legal  estate  was.  By  that  deed, 
which  is'  dated  October  17th,  1786,  a  moiety  of 

the 
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the  prebend  is  assigned  to  William  Bird^  to  se- 
cure to  Mr.  CookCy  a  sum  of  money,  afterwards 
reduced  to  1000/.  There  is  no  question  at  all 
between  the  parties  as  to  that  mortgage.  That 
is  clearly  the  first  incumbrance  on  this  estate. 
Thus,  William  Bird  originally  acquired  the  legal 
estate,  which  continued  in  him  till  his  death, 
when  his  son  Thomas  Bird  succeeded  him.  .  He 
took  renewals  of  the  lease  from  time  to  time. 


48S 
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The  first  deed  which  it  is  material  te.  con- 
sider is  dated  October  12th,  1806.  By  that  deed 
Thomas  Bird,  thie  son,  (who  had  then  acquired 
the  legal  estate  in  the  whole  prebend)  and  Moore 
and  his  wife,  assigned  a  moiety  of  the  premises 
demised  by  the  lease,  to  Anthony  Frere,  the 
brother  of  the  present  Plaintiff,  to  secure  1460/. 
By  that  transaction  A.  Frere  obtained  the  legal  es- 
tate, as  to  a  moiety.  Then  I  suppose  we  must  pre- 
sume that  there  was  another  intermediate  assign-^ 
ment;  for  by  the  indenture  of  May  14th,  1813, 
which  is  the  first  instrument  upon  the  effect  of 
which  this  question  is  raised,  it  appears  that  the 
legal  estate  had,  in  the  mean  time,  got  back  again 
into  T  Bird,  most  probably  on  some  renewal.  In 
that  indenture  Bird  covenants  with  A.  Frere,  and 
with  Moore  and  his  wife,  to  stand  possessed  of 
the  whole,  to  secure  2900/.  to  A.  Frere,  subject, 
as  to  a  moiety  to  Cooke's  mortgage,  and  subject 
thereto  according  to  the  joint  appointment  of 
Moore  and  his  wife.  The  effect  of  that  cove- 
nant is  merely  this  :— Jlibore  and  hia  wife  being 
indebted  to  A.  Frere  in  thje  sum  of  2000/.,  and 
Bird  having  the  legal  estate  of  the  whole  pre- 

H  H  2  bend, 
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iraOi       bend,  subject,  as  to  a  moiety,  to  Cooke's  mortgage, 

fhkbe       they  agree  that  jBir^,  who  executed  tliat  instru- 

»•  ment,  shall  stand  possessed  as  a  trustee  for  Frtrt^ 

aadaHien.     to  secure  the  2900/.  with  such  l^al  interest  as 

should  become  due  upon  it     That  is  the  <)Bly 

effect  of  that  deed.      He  thereupon   becomes  a 

trustee   for   that    purpose,  and  for  that  purpose 

only. 

Afterwards,    December    30th,    1810,    another 
deed  is  executed    by  Moore    and   his  wife,  and 
Frere^  tp  which  Bird  is  not  an  executing  party. 
I  need  not  state  the  formal  parts  of  the  deed ; 
but    the  object  of  it  referring  to    their  power 
in   the  former   deed  of  May^    1813,  was  to  se- 
cure on  this  estate  1200/.   to  Hudson   and  Fal- 
lowes,  who,  in  this  case,  insist  by  their  counsel, 
that  they  stand  next  to  Frere^  after  the  payment 
to   him  of  2900/.      This    deed  is  expressly  an 
execution  of  tUe  power  reserved  to  them  in  tha 
former  deed.     There  was  a  blank  left  as  to  the 
,       amount  of  the  sum  intended   to  be  secured  by 
Frere's  mortgage  in  the  deed  of  1813;   but  the 
security  was  stated,  though  the  extent  of  it  was 
not }    so  that,   beyond  all  question,  Hudson  and 
Fallvwes  had,  at  that  time,  distinct  and  full  notice 
of  tlie  existing  security  to  Frere.     The   conse- 
quence of  that  would  be,  that  if  they  bad  after- 
wards obtained  possession  of  the  legal  estate,  they 
never  could  have  made  any  use    of  it  against 
Mr.  Frere  to  the  extent  of  his  security.     It  has 
therefore  been  argued,  and  I  think  with   good 
reason,  that  by  this  deed  the  parties  had  sufficient 
notice  of  JPrcre's  prior  security.    It  is,  however^ 

.  -     .  also 
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also  urged,  that  having  such  notice,  they  were       l«2o. 
guilty  of  laches  in  not  making  enquiry  as  to  the      f^^^^^^ 
real  amount  of  the  mortgage ;  moj^  especially  as      j^J^^, 
in  their  own  deed  of  December  30th,  1816,  there    and  others, 
was  a  blank  left,  and  that  blank  might  be  for 
any  sum,  to  any  amount.     I  do  not  think  that 
argument  so  well  founded  as  that  of  the  parties 
having  had  due  notice;    for  it  must  be  remem- 
bered, that  if  they  had  inquired  of  Frere  what 
was  the  amount  of  his  security^ — supposing  they 
were  bound  to  enquire,  and  to  have  ascertained 
the  amount  secured  to  him  by  the  deed  of  1818— 
they  would    have  had  no   further  information, 
than  that  2900/,,  with  interest  to  a  certain'  period, 
was  then  due  to  him.     Much  was  said  of  the 
deed  being  in  the  custody  of  Frere ;  but  that  was 
surely  the  proper  custody,  and  their  having  had 
doe  notice  of  a  security  existing,  which  they  cer- 
tainly had,  was  equivalent  to  notice  of  every  thing 
else.     It  was  also  said,  it  was  the  duty  of  Hudson 
and  Failowee  to  have  given  notice  to  Frere^  that 
they  were  about  to  advance  money  on  the  secu- 
rity of  this  lease,  which  miglit  have  put  him  upon 
his  guard  against  advancing  more  money,  which 
he  afterwards  did.    At  the  date  of  this  deed  of 
tlie  80tii  of  December 9  1816,  however,  there  was 
due  to  Frere  only  2900/.  and  the  interest.  Beyond 
all  question,  Mr.  Frere  had  become  entitled  to 
that  sum,  and  the  interest  upon  it,  against  any  se- 
curity that  could  afterwards  be  given  to  Hudson 
and  Faihwesj  or  to  any  other    person  whatso- 
ever. 

Then, 
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Theii,  the  dqed  of  1817  was  executed  in  favour 
of  Frere^  and  the  further  sum  professed  to  be  se- 
cured thereby  it  is,  which 'Frere's  representative 
seeks  to  tack— ^a  strange  term,  by  the  way-^-*or  to 
unite  to  the  security  by  the  deed  of  1813,  and  in 
additiop  to  the  former  mortgage  of  2900/.  and 
interest.    That  further  sum  is  composed  of  seve- 
ral sums,  making  together  2162/.    Some  of  those 
sums  were  due  to  Frere  the  Plaintiff,  as  the  exe- 
cutor of  his  brother,  and  of  his  sister.     1696/.  was 
due  to  the  Plaintiff  himself  upon  two  bonds,   and 
a  small  sum  of  23/.  was  due  to  him  on  the  balance 
of  an  account.     At  that  time  there  was  nothing 
that  bears  any  thing  like  an  appearance  of   a 
lien  on  the  land.     The  highest  security  is  a  bond^ 
Then   the  case  stands  thus.    Jn  the  year  1813, 
Anthony  Frere  took  a  security  for  2900/.      In 
1816,  Hudson  and  Fallowes  took  a  security  for 
:^200/. ;  and,  in  1817,  the  Plaintiff  took  a  further 
security  for  2162/.,  in  addition  to  that  which  was 
due  to  him  as  executor  to  his  brother,  on  "the 
former  security,    in    tl}e    manner    1    hfive   ju^t 
Stated. 


Now  the  question  is,  whether  the  Plaintiff  is  to 
tack  together  or  unite  his  two  securities,  and  by 
SQ  doing  postpone  the  middle  security  of  1816 
to  his  own  subsequent  security  of  1817,  That  is 
the  main  question  in  this  cause. 


Neitjier  of  these  parties  has  got  in  the  jegal 
estate ;  and  each  of  them,  in  my  view  of  the  case, 
has  an  equal  equity.    The  Defendants  were  all 

honest 
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honest   incupibrancers,    having   money    due    to       i820. 
them.     The  Plaintiff  was  also  an  honest  mort-     ^"^'^^''^ 

Frbrb 

gagee  for  2162/.,  in  addition  to  the  former  sc-         ». 
curity  of  2000/.,  and  interest.     Hudson  and  Fal-    and  othm. 
lowes  are  also  equally  honest    mortgagees,  atid 
no  laches  can  be  imputed  to  them^  because,  when 
they  advanced   their   money,  there  was  nothing 
more  due  to  Anthony  Frere  than  2900/.,  with  inte- 
rest.    I  have  never  yet  heard,  that,  when  a  per- 
son  is  about  to  advance  money  on  any  security, 
that  he  is  to  give  notice  of  it  to  another  who 
has  previously  advanced  money  on  the  same  pro- 
perty, requiring  him  not  to  advance  more  money, 
because  he  is  also  about  to  advance  money  to  the 
owner  of  the  same  estate,  yet  that  is .  the  only 
notice  which  could  be  given  by  Hudson  and  Fal- 
loxoes  to  Frej^e.  Were  Hudson  and  Fallowes  bound, 
when  they  were  about  to  advance  1200/.  toMoore^ 
and  his  wife,  to  ask  A.  Frtre^  whether  there  was 
more  money  due  to  him  ?    And,  because  they  did 
not,'  is  Frere^  or  are  his  representatives,  to  con- 
sider whatever  is  due  to  them  on  an  after  secu- 
rity as  if  it  were   due  on  a  prior  security?     In 
my  opinion,   the  subsequent  mortgagees  were  not 
bound  to  tell  the  prior  incumbranoer,  that  they, 
knowing  that  2900/.  and  interest  was  due  to  him, 
were    about    to    advance  the   mortgagor   more 
money;    and  that  really  seems  to  be  tlie  only 
notice  these    mortgagees    could  have   given   to 
Frere. 

All  the  parties,  therefore,  seem  to  have  equal 
equities  in  point  of  .honesty  in  the  several  trans- 
actions. 
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WtioBS.  Neither  of  them  has  the  legal  f  state } 
and  therefore  they  all  stand  on  an  <equalit}r 
in  point  of  equity.  The  rule  therefore  niu^t  pre- 
vail gm  prior  in  tetfipore^  potior  est  injure;  for  a$ 
neither  of  these  parties  is  possessed  of  the  tabuia 
in  naufragiOf  neither  has  priority  of  rigkt ;  and 
therefore  the  priority  in  point  of  time  niust  have 
the  preference :  consequently  the  security  gjven 
in  1817  must  be  postponed  to  tliat  of  1816. 

It  was,  however,  contended  for  the  Plainti^, 
j;liat  the  covenant  of  Birdy  to  stand  possessed  of 
the  legal  estate  for  the  PiaintiiF^  is  to  be  con^ 
sidered  as  tantamount  to  an  assignment  of  the 
legal  estate.  That  is  certainly  a  poipt  on  which 
snuch  stress  Wft9  very  fairly  laid,  and  it  is  a  ques* 
jtion  in  the  case  which  requires  attention,  fiy 
that  covenant  it  is  clear  that  Bird  became  a 
trustee  for  Frere  ;  but  Frere  did  not  thereby  ac- 
q\iire  tlie  legal  estate.  Then  it  was  said  that 
Hudson  and  Failomes  had  notice  that  Bird  waif 
trustee  for  Frere,  and  were  bound  by  it  They 
had  notice,  certainly,  a  charge ;  but  then  it  wa^ 
only  to  the  extent  of  2900/.,  and  interest.  The 
legal  estate,  meanwhile,  continued  in  Bird,  and 
was  not  assigned  to  Frere.  Then  the  question  i% 
whether  this  covenant  to  stand  possessed  gave 
the  same  advantage  to  Frere  as  if  be  had  bad  an 
assignment  of  the  legal  estate.  There  is  no 
doubt  that  A.  Frere  had  originally  the  first  right, 
as  between  him  and  \Bir^;  but  what  is  the  effect 
of  that?  I  take  it  to  be  dear,  that  if  I  agree  to 
purchase  an  estate,  and  take  a  contract  or  cove* 

nant, 
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tiant»  that  the  owner  will  sell  that  estate,  and  he  18M. 
should  sell  or  mortgage  it  to  another. person  who 
has  no  notice,  I,  the  first  purchaser,  cannot  avail  '- 
myself  of  any  right  to  call  on  him  for  the  l^al  aadotim. 
estate ;  and,  if  the  second  purchaser  can  get  in 
the  legal  estate,  he  may  thereby  protect  himself. 
The  person,  therefore,  who  might  have  first 
called  for  tlie  legal  estate,  unkss  he  does  so,  has 
no  advantage  against  another  who  gets  in  the 
legal  estate,  though  his  title  be  posterior  im 
tempore.  If  there  had  been  no  covenant  on 
the  part  of  ^irdy  and  Frere  had  come  here,  and 
filed  a  bill  against  Bird^  and  Moore  and  his  wife, 
to  compel  them  to  perfect  his  security  by  a 
good  l^al  conveyance,  Frere  would  have  been 
entitled  to  a  conveyance ;  but  he  did  not  do  so,  * 
If  one  has  a  right  to  obtain  a  conveyance  of  the 
legal  estate,  but  do  not  avail  himself  of  it,  an- 
other may  get  the  legal  estate  if  he  can.  It  is  a 
well-known  rule  in  Courts  of  Equity,  wbene 
equities  are  equal,  and  they  proceed  invariably  on 
that  maxim,  ^ui  prior  in  tempore^  potter  injure. 
»  • 
There  is   a  very  material   difference  in   cir- 

cumstences  between  the  cases  cited,  and  this  now 

• 

under  consideration.  Here  the '  second  incum- 
branceft'  had  notice,  it  is  true,  that  the  legal  es* 
tate  was  hekl  in  tiust  for' Frere;  but  lie  bad 
notice  that  it  only  amounted  to  2900/.  li  Frere 
had  been  the  purchaser  of  the  estate,  it  would 
have  been  conclusive,  but  as  mortgagee,  Frere 
has  a  prior  equity  to  the  amount  of  2900/.,  and 
interest  only;  and  he  has  no  equity  beyond 
that. 

This 
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This  case,    therefore,   is  not  like  any  that  I 
have  ever  met  with.     I  have  looked  with  all  th6 
diligence  I  couldt  (though,  perhaps,  it  was  not  ne- 
cessary) and   I  find  no  case  at  all  in  point,  or 
which  is  appHcable,  distinguished  as  this  is  from 
the  ordinary  cases.      There  is,    certainly,   here 
a  covenant,  to  stand  possessed  of  the  legal  estate ; 
but  then  it  is  a  covenant  only  for  a  given  in* 
cumbranc^,  and  to  a  limited  extrat.     The  Ccse 
of  Maundrell    v.  Maundrell  which     has   been 
cited  (a)  certainly,  is  a  case  which  one  cannot  read 
without  admiration  and  respect      Great  talents 
and  learning  are  displayed  throughout,  both  by 
Sir  JVilliam  Grant    and    the    Lord    Chancellor. 
That,  however,  is  not  a  cas6  which  applies  to  this 
point.     It  was  a  case  of  dower.     It  is  an>  ano- 
malous  judgment  on  a    question  of  dower,    as 
distinguished  from  a  mesne  incumbrance  in  re^ 
spect  of  notice,  and  it  decides  simply  this, — that 
if  the  legal  estate^  under  a  term  anterior  to  the 
right  of  dower  be  outstanding,  the  purchaser  will 
have  the  benefit  of  4hat  term,  if  assigned,    al- 
though he  has  notice  of  the  right  of  dower. 


The  case  Ea^  parte  Knott  (A),  we  were  also 
referred  to,  where  there  is  a  dictum  of  the  Lord 
Chancellor  that  was  very  properly  much  pressed ; 
but  he  does  not  decide  it.  He  says, "  Before  I  could 
decide  that  question  in  bankruptcy— a  jurisdiction 
in  which  there  is  no  appeal— I  must  be  satisfied 
that  there  was  no  danger  of  error."  He  does 
not  therefore  decide  it;  he  only  throws  it  out,  in 
the'fuluess  of  his  learning,  as  a  matter'  for  con- 
sideration. 


(a)  10  Ves.  24G. 


(6)llVe8.  600. 
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sideration.     If  the  Lord  Chancellor  had  so  deter-  lti20. 

mined,  of  course  I  should  be  bound  to  pay  great  pa^i^, 
attention  to  his  authority. 


.      V. 
MOORB 


In  this  case,  the  legal  estate  outstanding  must 
be  held  to  be  in  trust  for  the  benefit  of  the  plain- 
tiff, to  the  extent  of  one  security ;  another  per- 
son has  advanced  his  money,  on-  the  security  of 
the  same  estate,  and  then  the  first  mortgagee 
advances  more  money  on  a  subsequent  mortgage. 
Both  of  .them  have  equal  equities,  beyond  all 
question ;  and  neither  of  them  has  the  legal  es*- 
tate;  for  the  covenant  to  stand  possessed,  does 
not  make  any  difference. 

Under  these  circumstances,  my  opinion  is,  that 
the  legal  estate  should  be  divided  according  to 
the  priority  of  the  securities  in  point  of  time. 
First,  Mr.  Cooke  must  have  his  1000/. ;  then  Mr. 
Frere  2900/.,  with  interest;  next  Hudson  and 
Fallowes  must  be  paid  their  1200/. ;  and  then  Mr. 
Frere  comes  next  for  the  residue  of  what  is 
owing  to  him,  and  secured  by  the  last  mort- 
gage. 

The  case  ofBarneit  v.  Weston  was  cited.  That 
was  a  decision  of  the  Master  of  the  Rolls,  and 
was,  probably,  well  decided ;  but,  as  that  was  a 
case  of  very  different  circumstances,  I  do  not 
think  myself  called  on  to  enter  into  any  disqui- 
sition on  it 


Legh 
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m^jmif.  Legh  t^.  Glegg  and  Others. 


Awwtomef  TO  this  bill  for  the  tithe  of  hay,  clover,  and 
iirfra?/^rt  gn»s,  the  Defendant  set  up  a  defence  of  the 
MUip  together  ibUowiDg  CQsf3Ma  ^  'that  cvcry  occupier  of  lands 


iTf  ^^''^imtSI  ^<U&  tbc  township  prodHctog  cx>m  and  hay  ia 

kivra!!'©?**^**  the  saooe  year,  has,  from  time  immemorial,  bouxiil 

Sf^^ni  Md^*  all  his  corn  mto  sheares,  aiid  set  up  ten  sheares 

^y^'^^JJ^    together  in  parcels,  called  kivers,  or  riders,  and  his 

year:  £rom  time  inunemorial  paid,  and  of  right  ought 

Qiugn,  whc-  to  pay,  to  die  rectOT  of  the  said  pari^  of  Prest* 

modiu  i  bury  {Chester)  for  the  time  bemg,  or  to  bis  lessee 

SemU€,nou    ov  farmer,  the  tenth  kiver  or  rider  of  all  siioh 

corrij  in  lieu  and  satisfaction  of  the  tithes  of  corn 

und  hey  produced  in  the  same  year,  oa  the  lands 

of  such  occupier/' 

'   ^  This  case  wu  argued,  priucipally  on  the  eff^t 

of  the  evidence,  by 

Fonblanquc^  Sliadweliy  and  Spence,  for  the 
Plaintiflf,  and  by 

Clarke,  Agar,  Pcpys,  and  Simpkinsan,  for  the 
Defendants. 

The  cause  stood  over  for  judgment,  which  was 
this  day  delivered  by 

The  Lord  Chief  Barow.— He  stated^  in  sub- 
stance, that  the  Defendants  had  not  made  out 
their  case  by  the  evidence  oflered  in  support  of 

it. 


Lmv 
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it.    He  therefore  declined  giving  any  opinion  aft       tM§^ 

to  the  legality  of  the  cuatom  of  oommuting  the 

tithe  of  one  species  of  titheable  matter  by  render 

of  another,  or  by  service  and  labour  connected ;    «Dd  otLen. 

observing,  that  it  was  a  very  singuhu-  custom,  and 

one  which  had  never  before  been  brought  under 

his  notice^^liat  he  was  not  aware  of  any  instance 

of  such  a  custom  having  been  submitted  to  the 

consideration  of  a  Court-«^nd  that  it  appeared  to 

him  to  require  the  support  of  authority,  and  none 

had  been  mentioned. 

His  Lordship  pronounced  a  decree  for  the 

Common  Account,  with  Casts^ 


Sth  Jk^. 


An  Act  of  Parliament  (1st  Geo.  IV.  ch.  35)  An  Account- 

was  this  day  passed,  entitled,  '^  Au  act  for  the  andtwo^Mas- 

better  securing  monies  and  eftects  paid  into  the  edUo^Siu"^^' 

Court  of  E^vchequer  at  JVeHmnsttry  on  account  of  Pariuiment. 

of  the  suitors  of  the  said  Court,  and  for  the  ap-  xhe  dntiei 

pointment  of  an  Accountant-Gencral    and   two  fice«!**  *^" 
Masters  of  die  said  Court;    and  for  other  pur- 
poses," 

r 

It  recites  the  order  of  tlie  Court  of  Exchequer 
of  the  17th  Jtt/y,  JL747,  for  securing  the  suitors* 
money,  tlien  standing  in  the  name  of  the  Deputy 
Remembrancer  in  ttie  books  of  the  Bank  and 
the  South  Sea  Company;  that  the  said  Deputy 
Remembrancer   should    cause   the  money  to  be 

transferred 


494  CASES   IN   THE   EXCHEQUER, 

1820.       transferred  into  his  name,    as  Deputy  Remem- 
''^''^^.     brancer,    in  trust  to  attend  the  orders  of  the 

Act  appointing  \ 

an  Accountant  Court  in  the  Several  causes  to  which  the  same 

respectively  belonged,  and  that  >  at  the  time  of 
passing  this  act  there  were  standing  in  the  said 
books  in  the  name  of  Abel  Morfsey,  Esq.  the  then 
Deputy  Remembrancer  of  the  said  Court,  large 
fiums  or  securities  belonging  to  the  suitors ;  and 
reciting  that  it  was  expedient  that  a  fit  and  pro* 
per  person  should  be  appointed  to  be  Accountant* 
General  of  the  said  Court,  in  whose  name  all 
.  effects,  stocks,  funds,  annuities,  and  securities  be- 
longing to  the  said  suitors,  might  become  and  be 
from  time  to  time  securely  vested  for  the  use  of 
the  said  suitors,  and  who  might  keep  the  account 
of  the  funds  of  the  said  suitors,  but  who  should 
have  ho  power  to  dispose  of  or  otherwise  inter- 
meddle with  such  funds,  further  or  otherwise  than 
'  hereinafter  directed. 

It  then  enacts,  by  sect.  1,  that  no  money  &c. 
should  be  paid  to  the  Deputy  Remembrancer, 
under  the  said  order,  after  the  passing  of  this 
act. 

By  sec.  2.  it  is  enacted,— that  to  the  end  that 
the  accounts  between  the  suitors  of  the  said 
Court  ^  of  Exchequer^  and  the  Governor  and 
Company  of  the  Bank  of  England,  and  every 
other  body  politic  or  corporate,  or  company 
whom  it  may  concern,  may  be  more  regularly 
and  plainly  kept,  and  the  state  of  such  accounts 
be  at  all  times  seen  and  known ; — as  soon  as 
may  be  after   the    passing   of    this   act,    there 

shall 
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shall  be  appointed  by  the  Lord  Chief  Baron  of      1880« 


the  said  Court  of  Exchequer j  by  writing  under  ^ 

**'*='  Act  appointing 

his  hand  and  seal,    to  be  duly  enrolled  among  anAcconntant 

-  »  J  o  and  Master*.. 

the  records  of  the  said  Court,  one  person  who 
shall  act  and  do  all  matters  and  things  relating 
to  the  delivering,  securing,  and  investing  of 
the  money  and  effects  of  the  suitors  of  the  said 
Court,  and  the  payment,  selling,  and  transfer- 
ring of  the  same,  and  the  keeping  the  accounts 
with  the  Bank  of  England^  or  any  other  body 
politic  or  corporate,  or  company,  and  other  mat- 
ters  relating  thereto;  which  said  ollicer  so  to 
be  appointed  shall  be  called,  "  The  Accountant" 
General  of  the  Court  of  Exchequer/'  and  such 
person  shall  also  be  one  of  the  Masters  of  the 
said  Court,  and  shall  hold  such  offices  during  his 
good  behaviour  in  the  said  offices ;  and  accounts 
shall  be  raised  and  kept  cause  wise  in  the  books 
of  the  Bank  of  England,  and  of  every  other 
body  politic  or  corporate,  or  company  whom  it 
may  concern,  to  be  respectively  intitled  "  T^e 
account  of  A.  B.  the  Accountant-General  of  the 
Court  of  Exchequer^**  for  and  on  behalf  of  the 
suitors  of  the  said  Court,  in  like  manner  as  such 
accounts  are  kept  between  the  Accountant-Gene- 
ra|  of  the  Court  of  Chancery  and  the  Bank  of 
Etfglandy  or  any  other  company. 

Then,  after  various  enactments  relating  to  tlie 
general  business  and  minor  duties  of  the  new 
officer,  and  for  the  regulation  of  his  office, 

By  the  17th  section— \yhich  recites  thjB  67th 

Geo. 
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Geo.  III.  ch.  18^  and  that,  by  the  course  and  prac« 

nmoaiitiM^^^  of  thc  said  Court  of  E.v€hequer  for  many 
nAecooDtaBt  years,  the  person  holding  the  office  of  Deputy  to 

the  King's  Remembrancer  has  taken  the  minutca 
of  all  decrees  and  orders  of  the  said  Court«  as  well 
in  matters  of  revenue  as  in  proceedings  cm  the 
equity  side  of  the  said  Court,  and  hath  also  bee& 
employed  In  reporting  to  the  Court  his  opinion 
\       upon  the  several  matters  referred  to  him;  and  that 
in  consequence  of  the  division  of  the  business  of 
the  said  Court,  pursuant  to  the  said  recited  act,  it 
had  become  expedient  that  there  should  be  two 
joint  officers  to  perform  the  said  duties  on  the 
equity  side  of  the  said  Court,    in  all  suits  and 
matters  between  subject  and  subject  i-^-^It  is  en- 
acted,  that  it  shall  and  may  be  Jawfiil  for  the 
Lord  Chief  Baron  of  the.  said  Court  o^ Exche-\ 
quer  'for  the  time  being,  and  he  is  hereby  author 
rized,  empowered,  and  required,  to  nominate  and 
appoint,  by  writing  under  his  hand  and  seal,  (o  be 
enrolled  among  the  records  of  the  said  Court,  two 
fit  and  proper  persons,  being  Barristers  at  Law  of 
not  less  than  five  years  standing,  to  be  and  be 
called  Masters  of  the  said  Court  of  Exchequer^ 
and  that  one  of  such  Masters  shall  be  the  Ac- 
countant-General  of  the  said  Court  as  herein- 
before mentioned ;    and  that  such  two  Masters^ 
shall  hold  the  said  offices  during  their  good  be- 
haviour therein,  and  not  be  in  anywise  subject  to 
the  orders  or  control  of  the  King's  Remembrancer 
of  the  said  Court,  or  his  Deputy ;  and  that  each' 
^  of  the  said  Masters  of  the  said  Court  shall  act 
jointly  or  severally  as  the  said  Court  or  Lord  Chief 

Baron 
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fiaroa  or  other  Baron  to  be  nominated  and  ap-     ^^f^ 
pointed  as  aforesaid,  from  time  to  time  shall  di-  Aetuppomting 
rect,  in  all  matters  of  teference  from  the  Court  ^^  Masters, 
or  Lord  Chief  Baron  or  other  Baron  to  be  nomi- 
nated and  appointed  as  aforesaid,  and  proceedings 
relating  thereto,  in  all  suits  and  matters  on  £he 
equity  side  of  the  said  Court  between  subject  and 
subject  And  it  shall  be  the  duty  and  office  of  the  '^^^^^l 

said  Masters  to  attend  the  said  Court,  and  the  to  take  mi- 
antes,  occ. 

Lord  Chief  Baron,  or  other  Baron  to  be  nominated 
and  appointed  as  aforesaid,  in  their  own  proper 
persons,   and  not  by  deputy,  /and   to    take  the 
minutes  of  all  orders  and  decrees  which  shall  be 
made  by  the  said  Court,   or  by  the  Lord  Chief 
Baron  thereof,  ox  by  the  Baron  to  be  nominated 
and  appointed  as  aforesaid,  as  well  in  matters  of 
revenue  as  on  the  equity  side  of  the  said  Court, 
which  orders  or  decrees  shall  be  afterwards  drawn 
and  ingrossed  by  the  Clerks  in  Court  in  each  re- 
spective cause  or  suit,  and  shall  and  maybe  co^-* 
rected,  either  in  form  or  substance,  by  such  Mas- 
ters respectively,  at  the  instance  of  any  of  the 
parties  affected  by  any  such  order  or  decree,  ac- 
cm'ding  to  the  minutes  taken  by  such  Masters 
respectively,   pursuant  to  the  directions  of  the 
said  Court,  or  of  the  said  Lord  Chief  Baron,  or 
the  Baron    to    be  nominated  and  appointed  as 
aforesaid,  and  shall  be  afterwards  entered  by  the 
King's  Remembrancer    amongst   the  records   of 
the  said  Court,  pursuant  to  the  antient  course 
thereof.    And  it  shall  also  be  the  office  and  duty 
of  such  Masters  respectively  to  receive  all  sucli 
references  on  matters  of  account,  a^d  on  all  other 
VOL.  VI II.  11  matters 
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18-20.       matters  and  things  on  the  equity  side  of  the, said 
,  y^^^.      Court,  as  shall  be  made  and  referred  to   them 

Act  appointing  ^  i         -l     t     -J 

an  Arcoiintant   bv  tlic  said  Court  of  ExchcQiier.  or  by  the  Lord 

und  IVf listen.         ^  -r*  V  •  j         j 

Chief  Baron,  or  by  the  Baron  to  be  nommated  and 
appointed  as  aforesaid,  and  to  report  thereou  to 
the  said  Court,  or  the  Lord  Chief  Baron,  or  to 
the  Baron  to  be  nominated  and  appointed  as  afore- 
said, in  such  manner  as  heretofore  was  used  and 
accustomed  to  be  done  by  the  person  holding  the 
office  of  Deputy  Remembrancer,  or  as  shall  be 
directed  and  ordered  by  the  said  Court,  or  by  the 
Lord  Chief  Baron,  or  by  the  Baron  to  be  nomi- 
nated and  appointed  as  aforesaid,  from  time  to 
time:  and*  in  all  things  to  do,  execute,  and  per- 
form alPsuch  duties  as  Masters  of  the  equity  side 
of  the  said  Court  as  they  shall  be  required  to  do, 
by  any  order  or  orders  to  be  for  that  purpose  from 
time  to  time  made  by  the  said  Court,  or  by  the 
Lord  Chief  Baron,  or  by  the  Baron  to  be  nomi- 
nated and  appointed  as  aforesaid. 

Then  follows  the  form  of  oath  to  be  taken  and 
subscribed  by  the  two  Masters,  and  several  sec- 
tions for  the  regulation  of  their  office  and  pre- 
.  scribing  their  duties. 

By  the  19th  section  it  is  provided,  that  in  ca^e 
of  illness  or  other  cause  preventing  the  Account- 
ant General  from  attending  the  duties  of  his 
office,  the  Court,  ov  Lord  Chief  Baron  may  make 
an  order  directing  the  other  Master  to  act  for 
him  and  he  is  to  be  called,  pro  tempore^  Account- 
'  ant-Geueral. 

By 
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By  the  20th  section  it  is  enacted,,  that  one  or      l«2(L 
more  experienced  person  or  persons  may  be  ap-  Actappoiating 
pointed  Clerk  or  Clerks  to  the  Masters,  by  writ-  ^SSteS?' 
ing  under  their  hands,  and 

By  the  21st  section,  the  Lord  Chief  Baron  is  Appointiiieiit 
empowered  to  appoint  a  person  to  be  keeper  of  Reporu. 
the  reports  and  certificates  filed  in  Court,  to  be 
called  '«  The  Clerk  of  the  Reports,"  whose  pre- 
scribed duty  is  to  examine  and  countersign  all 
certificates,  checks,  and  drafts,  by  the  act  re- 
quired to  be  signed  by  the  Accountant-General ; 
and  to  receive  all  such  certificates,  and  all  reports 
and  certificates  made  by  either  of  the  Masters, 
and  to  file  the  same  certificates  and  reports,  and  to 
receive  the  fees  due  to  the  Clerk  in  Court  on  filing 
and  copying  the  same,  viz.  three  shillings  and  four- 
pence  for  filing,  and  eight-pence  per  folio  for 
copying ;  and  he  is  duly  and  regularly  to  account 
to  the  Clerk  in  Court  for  such  fees,  and  do  all 
such  other  matters  and  things  with  respect  to  the 
certificates  and  checks  of  the  Accountant-Gene- 
ral, and  with  respect  to  the  certificates,  reports, 
and  other  business  of  the  two  Masters ;  and  hte  is 
duly  and  regularly  to  attend  at  such  times  and 
places  as  shall  from  time  to  time  be  ordered,  re- 
quired,- and  directed  by  any  order  or  orders  to 
be  made  by  the  Court,  or  by  the  Lord  Chief 
Baron  from  time  to  time. 

By  the  22d,  23d,  24th,  and  25th  sections,  it  is 
provided,  that  a  sum  not  exceeding  65,000/., 
of  the  money  belonging  to   the  suitors  of  the 

I  I  S  Court, 
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1820,      Court,   lying  unemployed  in  the  hands  of  the 


ActappointiBg  ^^^P^^y  Remembnuicer,   shall;   by  order  of  the 
aa Aceoiintaat  Court,  be  laid  out  in  Government  secunties,  ana 

and  Maaten*  %_  v  A 

the  interest  received  by  the  Banky  to  be  appUed 
in  the  payment  of  the  salaries  of  the  Accountant- 
General  and  Master,  and  their  Clerks — ^that  if  at 
any  time  the  fees  and  salary  of  the  Accountant- 
General  and  Master  shall  exceed  2500/.  a-year, 
or  those  of  the  Master  2000/.,  the  surplus  is  to 
be  paid  into  the  Bank^  to  the  account  of  the 
redemption-fund  of  the  suitors  of  the  Court; 
but  that  if  the  whole  or  any  part  of  such  sum  of 
66^000/.  shall  be  wanted  to  answer  the  demands 
of  the  suitors,  it  shall  be  called  in  and  carried 
to  the  cash  account  of  the  suitors. 

The  26th  section  directs  the  fees  to  be  taken 
m  the  offices  of  the  Accountant^Generat  and 
Masters  to  be  fixed  by  order  of  the  Court 

The  27th  section  enacts,  that  forging  the  hand- 
writing of  any  person  to  any  document,  pur- 
porting to  be  an  order  for  receiving  money  &?• 
of  the  suitors,  with  intent  to  defraud,  shall  foe 
felony,  without  benefit  of  clergy. 


IN 
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1820. 

IN  THE  EXCHEQUER. 

TaiiriTT  TsBM,   1  Gbo.  IV. 

GENERAL  RULE.  ^.^.r... 

r 

It  is  ordered,  that  from  and  after  the  first  JI^^JIfTpSf 
day  of  next  Term,  upon  every  affidavit  s^vorn  in  ^^^^^^^ 
this  Court,  or  before  any  Judee  or  Commissioner  j»™*  «f  ^^^ 

^  '    1       .  vito,or  they 

thereof,  and  made  by  two  or  more  deponents^  ^!^  ^  *** 
the  names  of  the  several  persons  making  such 
affidavit  shall  be  written  in  the  jurat :  and  that 
no  affidavit  be  read  or  made  use  of  in  any  matter 
depending  in  diis  Court  in  the  jurat,  of  which 
there  shall  be  any  interlineation  or  erasure. 

And  IT  IS  ORDERED,  that  when  any  affidavit  A^:[!^„., 

'  ^  made  by  Ulite* 

shall  be  sworn  m  Court,  or  before  the  Lord  Chief  ™^  p«*^"* 

miut  be  ceftft* 

Baron,  or  any  one  of  the  Barons,  by  any  illiterate  6ed  to  have 
person,  the  officer  or  person  who  shall  administer  and  under- 
the  oath,  shall  certify  upon  the  affidavit  that  the  deponeDisin 
same  was  read  to    the  illiterate    person  in  the  ortbHfficer 
presence  of  such  officer,  and  that  the  deponent  mimsterUig  * 
appeared  perfectly  to  understand  the  same.  ^ 

* 

R.  Richards. 
R.  Graham. 
G.  Wood. 

W.  CrARROW. 


THE 


^02  C4S£8   IK    THX   EXCHEaUEKt 

'  The  following  important  orders,  respecting  the 
practice  of  the  Court,  m?ide  during  the  latter  part 
of  the  late  reign,  are  inserted  here,  in  order  to 
make  the  series  complete,  which  is  the  more  ne- 
cessary,^ as  some  of  the  later  alter  and  in  other 
respects  relate  to  the  earlier. — ^They  have  hitherto 
been  duly  noticed,  and  will  be  henceforth  con^ 
tinned  regularly  as  they  are  made,  in  order  of 
time :— 

RtooMi  GENERAL  RULE. 

Obmbralbs. 

f^s  ThiSity  Term,  29  Geo.  III.  (1789). 


Notice  of  trial  iT  IS  ORDERED,  that  all  causcs  to  be  entered 

of  dMIffO  CO* 

tered  for  trial  for  trial  in  Londofi  ^nd  Middlesex,  shall  be  en- 

Mid^oaex,  tered  as  follows :   (that  is  to  say)  If  notice  of 

tobegiv^  trial  shall  be  given  at  any  Sitting  within  Term 

forethrday  two  days  before  the  day  of  Sitting;  and  if  at  a 
2eptto2l4*Jf  Sitting  after  Term,  before  eight  of  the  clock  in 

Md^STnS.^  the  evening  of  the  day  before  the  day  on  which 

S"c"blfow  such  Sittings  shall  be-adjourned;  and  that  if  the 

fn^ttie^^iJSniiig  ^^^^  ^^^^^  ^^'  ^^  ^^   entered  for  such  Sitting 
of  theprcc*d-   respectively,  a  Nc  recipiatur  may  be  ei^itered. 


«BV 


RULE  OF  COURT, 
Hi|.ARy  Term,  38  Geo.  Ill, 

Bail  arc  only    >VhEREAS  doubts  havc  arisen  respecting  the 

liable  for  the  .     . 

torn  sworn  to    extent  of  the  liability  of  bail  in  this  Court  in 

and  cosis  in  " 

the  original  *  '    aCtlODS 

action,  and 

the  costs  of  proosediogi  against  theipselves,  where  v^y  shall  have  been  taken. 
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actions  endorsed  for  bail,  by  virtue  of  an  affidavit    ^Rw»«m 

'        •'  ^  •  Gen  ER  ALBS. 

of  the  cause  of  action  :  Now,  in  order  to  obviate 
such  doubts,  and  prevent  mistakes  in  future,  the 
Court  declare,  that  upon  a  recognizance  of  bail 
in  any  action  brought  in  this  Court,  the  bail 
therein  are  not  jointly  or  severally  liable  in  such 
action  for  more  in  the  whole  than,  the  amount  of 
the  sum  sworn  to  in  such  affidavit,  together  with 
the  costs  of  such  actions,  unless  any  proceeding  be 
had  upon  their  recognizance,  in  which  case  they 
will  also  be  subject  to  such  other  costs  as  they 
are  now  by  law  liable  to. 

A.  Macdonald. 

B.    HOTHAM. 

R.  Pehryn. 
A.  Thomson- 


rule  OF  COURT. 
Hilary  Term,  39  Geo.  III. 
It  is  ordered,   that  from  and  after  the  last  NpUce»  of 

'  trial  and  of 

'  dav  of  this  Term,  all  notices  of  trial  and  of  the  execution  of 

•  ^-li^T-u  •  u^u       writs  of  inqm- 

execution  of  writs  or  Inquiry   be   given  by  the  rytobe^^iven 
Attomies  or  side  Clerks  of  the  office  of  pleas  in  ana  clerks  in 
this  Court,    in  causes  instituted  there,   shall  be  beentrnd la 
entered  in  the  book  of  orders  kept  in  such  office;  oiSers,  and 
and  a  written  notice  of  all  such  entries  shall  be  ^SiStoST* 
left  at  the  seat  in  the  said  office  of  the  attornies  ItStT^f  cierk 
or  Clerk  in  Court  concerned  for  the  Defendant,  '"  P®"*"'* 
ot  at  his  chambers,  or  place  of  residence, 

And 
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©STERiiS^s.  And  it  is  further  ordered,  that  from  and 
Eight  days  after  the  last  day  of  this  Term,  eight  days  notice 
ghrenV the  shall  bc  given  of  the  execution  of  writs  of  In- 
writs  of  in-  ^^^^Y  m  ^**  CMCs,  cxccpt  whcrc  the  vcnuc  is  laid 
ST/^*  i^  J^ondon  or  Middlesejp,  and  the  Defendants 
In^L^c^ot  ^^^^^^  ^'^^^ve  forty  miles  distant  therefrom ;  and 
^^B^i^^  that  where  the  venue  is  laid  in  London  or  MiddU- 
aw'«"^ic8  ^^'^'^  ^°d  th^  Defendants  reside  above  forty  miles 
lid^tothM.  ^ist^^ce  therefrom,  fourteen  days  notice  of  the 
irda^lSucI  ^^^^^'io^  <>f  writs  of  Inquiry  shall  be  given : 

must  De  given. 

In  country  AnD    IT     IS     FURTHER     ORDERED,     that    in    all 

ejectments  .  -  .  ,  ,    . 

moved  for  in  country  cjectmcnts,  which  are  moved  in  a  Term 
issoabie,  the  which  is  not  issuablc,  the  Defendants  shall  have 
titlcdTto'fou?'  four  days  next  after  the  end  of  the  issuable  Term 
^TnclTt'^i^V  immediately  succeeding  the  respective  Terms  in 
to%J^7?'      which  such  ejectments  are   moved,   to    appear 

thereto. 

A.  Macdonald. 

B.    HOTHAM. 

R.  Perryn. 
A.  Thomson. 


Hilary  Term,  40  Geo.  III.  (1800). 


Affidavits  of  It  is  ordered,  that  from   and   after  the   last 

illiterate  per-  i          /,  j,              m                                             w-**^!    cue    ict5L 

tober«id  day  ot  Afl^/er  Term  next,  where  any  affidavit  is 

lem.  and  .    «           •                  ^<.            .     .                               *^       - 


sons' 


tothem^and       4.  i  i  r^  j  ^   ^^j    amuaviL  is 

to  be  so  certi-  taken  by  any  Commissioner  of  this  Court,  made 
jwatlawrthat  ^7  ^^Y  persoD,  who,  from  his  or  her  signature,  ap- 
ISidcS^^^  pears  to  be  illiterate,  the  Commissioner  taking 
Xv^le  s^ch  affidavit  shall  certify  or  state  in  the  jurat  that 

of  the  cominis*  . 

siooer  taking  the 

the  same. 
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th«   affidavit  was  read  in  his   presence  to  the  ^^^ 
parly  making  the  same,  and  that  such  party  ap- 
peared perfectly  to  understand  the  same ;  and  also 
that  the  said  party  wrote  his  or  her  signature  in 
the  presence  of  the  Commissioner  taking  the  said 

affidavit 

A,  Macdonald, 

B.   HOTHAM. 

A.  Thomson. 
A.  Chambbe. 


waaeim 


GENERAL  RULE. 


Michaelmas  Term,  43  Geo.  III. 

I 

It  is  ordered,  that  from  ai)d  after  the  first  No  judgment 
day  of  Hilary  Term  next  no  judgment  be  signed  on  any  war- 
upon  any  warrant,  authorizmg  any  attorney  to  ney  iiot  de. 
confess  judgment,  without  suph  warrant  being  am  with  tte 
delivered  to  and  filed  by  the  Master,  who  is  hereby  ^^^^' 
ordered  to  file  the  same  in  the  order  in  whfch 
they  shall  be  received. 

And    IT     IS    FURTHER    ORDERED,     that     evcrv  Defea«mcef 

*^   to  be  written 

attorney  and  side  clerk  in  the  office  of  pleas  of  on  the  same 
this  Court,  or  other  person  who  shall  prepare  any  parchmeDt, 
warrant  to  confess  any  judgment  in  the  office  of  nmdam  of  the 
pleas  aforesaid,  which  is  to  be  subject  to  any  de-  thereof  to  be 
feazance,  do  cause  such  defeazance  to  be  written  ^i^n  pire- 
on  the  same  paper  or  parchment  on  which  the  i^'li^eat*^  "^' 
warrant  of  attorney  shall  be  written,  or  cause  a 

memorandum 
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rbgulji  memorandum  in  writing  to  be  made  on  such  war- 
rant  of  attorney,  containing  the  substance  and 
effect  of  such  defeazance. 

Br  THE  Barons. 


■■Bi 


GENERAL  RULE. 
Easter  Tebm,  45  Gjeo.  in.  (1805). 

Precipe  for  Tt  IS  ORDERED,  that  from  and  after  the  first 
auachineiitt  day  of  uext  Trinity  Term,  precipes  for  all  sub* 
oi£se  of^pieu,  poenas  and  attachments  that  are  issued  in  the 
^JsT^  office  of  pleas  of  this  Court,  with  the  names  of 
JJSof  UsncJ  the  parties  therein,  the  returns  of  such  writs,  the 
IttonSS^^d  ^tes  when  they  are  issued,  and  the  names  of  the 
b^d^nto'^e  attorriies  or  side  clerks  issuing  the  same,  shall  be 
^^^^^  given  to  the  officer  who  signs  such  writs  as  re- 
write M  «.    quire  the  name  of  the  clerk  of  the  pleas  to  be 

qairelhetig-     ^  ,  »  . 

nature  of^e  get  thereto,  on  issuing  such  subpoenas  and  attach* 
pleas.  ments :  and  that,  on  the  issuing  of  all  attach* 

Affidavits  of  mcuts,  for  Want  of  appearance,  the  affidavits  of 
pttiias  on  service  of  the  subpoenas  upon  which  such  attach- 
mnts  usae  for  mcuts  are  issucd  shall  be  filed  on  a  file  to  be  kept 
JSS^ce»*to     for  that  purpose  in  the  said  office. 

be  filed  in  tlie 

^'  A.  Macdonald. 

A.  Thomson. 
R*  Graham/ 
T.  Manners  Sutton. 


Hilary 


SITTINGS    AFTSR  TRINITT   TEUM,  1  GEO.  IV.  W7 


RlCGULJI 

Gbnsbalm. 


Hilary  Term,  48  Geo.  HI.  (1808). 
It  is  ordered,  that  From  and  after  the  last  day  Nopenooto 

.       •  be  held  to  bri| 

of  this  present  Hilary  TenDi  no  person  be  held  in  trover  or 

•  1    i_    •!    •  ^*  /•  1     •  detinue  witii- 

to  special  bail  m  an  action  of  trover  or  detinue  out  a  Baronii 
in  this  Court,  without  ^an  order  made  for  that 
purpose  by  the  Lord  Chief  Baron,  or  one  of  the 
Barons  of  this  Court. 

r 

By  THE  Barons. 


•  Easter  Term,  49  Geo.  III.  (1809). 

The  Lord  Chief  Baron  has  directed,  that  in  Sitting  !■ 
this  Term  and  for  the  future,  the  Sitting  in  [for]  at  guiuuum 
London  shall  be  holden  at  the  Guildhall  of  the  said  day  next  bo. 
city,  on  the  second  day  next  preceding  the  end  ^tna-^^an^ 
of  the  Term,  and  that  the  Sitting  for  the  county  da^^befon^ 
of  Middlesex  shall  be  holden  in  the  Court  of  Sd  aJsST* 
Exchequer  in  Westminster  Hall,  on  the  day  next  Tem^^ic 
preceding  the  end  of  the  Term ;    and  that  the  Jhe^si^'gf 
Sitting  in  London  after  each  Term  shall  be  holden  SJa^inSdi* 
on  the  second  day  next  after  the  end  of  the  Term;  '^®'™* 
and  that  the  Sitting  after  each  Term  in  Middlesex 
shall  be  holden  on  the  sixth  day  of  the  Sittings 
jiext  after  the  end  of  the  Term. 


Michaelmas 


fiOS  CASES  IK   THE  EXCHEQVEE, 


Gxi«E|XALBf. 


MiCHA£iMAS  Term,  5]  Gso.  III.  (1810). 


Bau  to  justify.  It  IS  ORDERED,  that  from  henceforth  in  all 
•WHS  exceed-  bailable  cases  for  any  sum  exceeding  1000/., 
ioooi.  only      It  shall  be  sufficient  for  the  bail  to  justify  in 

Bovtfsworn  to.  lOOO/.  bevond  thp  sum  sworn  to. 
« 

By  the  Barons. 


Michaelmas  Term,  A3  Geo.  III.  (1812). 
Go  all  process  It  IS   ORDERED,    that  from  and  after  the  last 

serTed  person-    ,  >»       . 

ally,  return,    day  of  this  Term,  upon  all  process  to  be  issued 

able  before  the        ''  '      r  r 

last  return  of  out  of  this  Court,  returnable  before  the  last  re- 
pursuant  to  51  turn  of  any  Term,  where  the  Defendant  shall  be 
the'piaintHr  '  personally  served  with  a  copy  thereof,  pursuant  to 
livffT  a  deda^  the  act  of  Parliament  for  preventing  frivolous  and 
^  at  the  vexatious  arrests,  or  pursuant  to  the  dlstG^o.  III. 
^Ssf^HA*  c.  124.  the  plaintiff  may   file  or  deliver  a  de- 

T 

may 

^iira«J7for**  filing  or  delivery  thereof ;  and  if  the  Defendant 
JhTUntSren  ^^^^  °^*'  enter  an  appearance  and  plead  within 
tetteg  an  ap-  the  Said  eight  days,  the  Plaintiff  having  entered 

pearance,  see.  ^  •'  •  •  i 

**«*•  "?*^'*^'-  an  appearance  for  such  debt,  according  to  the  said 
ing  been  de-  acts,  may  sigH  judgment  for  want  of  a  plea,  pro- 
filed, and  no.  vidcd  that  such  declaration  be  delivered  or  filed, 
days  brfm  thg  and  Hoticc  thcrcof  given  four  days  exclusively 
and  anile  to    bcforc  the  end  of  such  Term,  and  a  rule  to  plead 

plead  entered,  i       j    i  ^         t 

•  be  duly  entered. 

And 


^m?in^!^t  claration  de  bent  esse  at  the  return  of  such  pror 
fu^mcnt  may  ^^^^  ^^^^^  HOtice  to  plead  in  eight  days  after  the 
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AxD  IT  IS  FURTHER  ORDERED,  that  ffom  and  nH'J'Jl^. 
after  the  la$t  day  of  this  Term,  upon  all  writs  of  ^  ^ 

^  .  .  And  on  writs 

distringas f  whereupon  notice  shall  be  given  pur-  of  dutrwgui, 
suant  to  the  <8aid  last  mentioned  apt,  the  Plaintiff  tice  siiau  be 
may  jQle  or  deliver  a  declaration  de  bene  esse  at  to  the  sut 
the  return  of  such  writ,  with  notice  to  plead  in  the  plaintiff 
eight  days  after  the  filing  or  delivery  thereof;  UiSecoSne. 
and  if  the  Defendant  doth  not  enter  an  appear- 
ance and  plead  within  the  said  eight  days,  the 
Plaintiff  having  entered  an  appearance  according 
to  the  same  act,  may  sign  judgment  for  want,  of 
a  plea,  a  rule  to  plead  having  been  duly  en-    . 
tered. 

Br  THE  Barons. 


m  THE  EXCHEQUER. 

Trinity  Term,  59  Geo.  III. 

IT  IS  ordered,  that  from  and  after  the  last  Notice  of  jp». 
day  of  this  Term,  every  notice  for  justifying  bail  ^rm,  to  be 
in  person  shall  be  served  before  eleven  o'clock  in  eilv en  of  tte 
the  forenoon  of  the  day  in  which,  according  to  S^^on  wWch 
the  present  practice,  such  notice  ought  to  be  SbSuid^S^* 
served,  except  in  case  of  a  rule  of  Court  or  an  gi^Ji*h^n 
order  of  a  Judge  for  further  time ;  in  which  jcase  Sltoiie^'be. 
it  shall  be  sufficient  to  serve  the  notice  before  Sf^'T  .u 

o'chMsk  in  the 

three  o'clock  in   the   afternoon  of  the  day  on  •fternoonof 

•'  the  day  on 

which  such  rule  or  order  shall  be  ^ntnted ;  and  which  the 

^  .      order  to  en* 

in  large  be  grant- 
ed, and  service 
must  be  so  stated  in  the  affidavit. 


^ftlO 


CASES  IN   THS   £XCH£Qt*£St 


Kboula     m  all  the  cases  aforesaid  the  affidavit  of  service 

GftNbRALES*  .  1     1       /*  1 

shall  state  that  such  notice  was  served  before  the 
hour  of  eleven  or  three  o'clock,  as  the  case  may 
be. 

(By  the  Court.) 

Rose. 


KND  of  the  sittings   AFTER   TRINITY  TRRIff. 


CASES 


*♦  ••rs 


Vf 


OASES 


AR6U£D  AND  DETERMINED 


IK    THB 


COURT  OF  EXCHEQUER, 


AND 


EXCHEQUER  CHAMBER, 


MICHAELMAS  TERM, 
1  Geo.  IV. 


MEMORANDA: 


Richard  RICHARDS,  Esq.  on  the  first 
day  of  this  Term  presented  himself  in  his  place 
to  the  Court  on  his  appointment  to  the  offices  of 
Accountant-General  and  Master  of  the  Court  of 
Ejcchequer^  under  the  1st  Geo.  IV.  ch.  35,  with 

Jtffery  Spranger,  Esq.  who  was  appointed  by 
the  Lord  Chief  Baron,  under  the  same  authority, 
to  the  office  of  Master  of  this  Court ;  when  the 
usual  oaths,  and  that  of  their  office,  were  admi- 
nistered to  both. 


Stott 
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utkNovi  Stott  tf.  Smith  and  another. 

A  Plaintiff  PARKE  moved,  on  the  part  of  the  Plaintiff* 
framed!  on  ^F  a  lule  to  shcw  cause  why  the  writ  of  capias 
quMh"iwrit  ad  satisfaciendum^  yf\i\c\i  had  been  sued  out  by 
^^u^^im,  ^^^  ^^  ^^^  ^^^^  ^^^  ^^  purpose  of  proceeding 
wm  andS^g.  agWBSt  the  bail,  should  not  be  quashedj-Hdnder- 
cd  with  the      taking  to  enter  on  exoneretur  on  the  bail-piece. 

Sheriff  for  the  o  -  ^ 

porpose  of  fix- 
ing the  l^efcn- 

danf s  bail,  in  The  -  affidavit  OH  which  it  was  moved  stated, 
coone,onthe  that    on    the    dlst  of  OctohcTj    the  Plaintiff's 

^H^ft^rttwvwtt  ^%v    aa4ti4H 

evf  tfwfli/iM,  Clerk  in  Court  sued  out  a  writ  of  capias  ad 
^ndant  bas^*  satisjacicndum,  returnable  on  the  6th  of  Novesn- 
lu JllSldSfJd  In  bery  to  satisfy  the  sum  of  1129/.  16^.  Ud.  da- 
hlrbaS^before  niagcs  and  costs  recovered — that  the  sole  object 
Se^*"™2id  of  suing  out  the  writ  was  to  lodge  it  with  the 
^^mlTbank.*^  Sheriff  of  Middlesex^  for  the  purpose  of  being 
nipt;aithoMh  rctumed  non  est  inventus,  according  to  the  prac- 

thePlaintir       ...  .  .'  ^  ^. 

•  undertake  to    ticc  m  SUCH  cascs,  m  Order  to  ground  proceedings 

enter  an fxMe-  .  i      t>    /•      i  »  i     -i        i         •  i 

retwr  on  the.  agamst  the  Dciendants   bail — that  it  was  not  the' 

Bulkeanaffi.  intention  of  the  Plaintiff  to  take  the  Defendants, 

was  never  in-  or  Cither  of  them,  in  execution  under  the  writ — 

the  DefOTdant  that  the  Plaintiff  had  paid  the  Sheriff  his  ffee 

ITpSruTe^M"  for  such  return,— and  that  the  Defendants  had, 

***  in  the  mean  time,   surrendered  themselves  into 

far^ilir  custody  upon  the  said  writ. 

tice  of  making 
anch  formal  re- 

tnrn  of  ii<m  ett  The  Defendants  had  since  become  bankrupts, 
finable,  or     on  a  commissiou  sued  out  before  the  capias. 

whether  it  is  -* 

not  an  abuse 
of  the  pro- 
cess? It  was  submitted,  that  under  the  circumstances; 

the  Plaintiff  ought  not    to  be   precluded   from 

proving 
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proving  under  the  commission  by  the  fictitious  1B20. 

satisfaction  of  execution  against  the  person  under  stott 

a   proceeding   merely  formal,  and  intended,  ac-  g,,'/™ 

cording  to  the  usual  course  of  practice,  as  the  ««» •nether, 
foundation  of  a  real  remedy,  and  under  which  a 
render  was  never  made  in  practice. 

v 

I 

Per  Curiam: — If  the  Plaintiff,  by  his  own 
proceeding,  has  precluded  himself  of  any  more 
productive  remedy,  the  Court  cannot  mterfere. 
He  has  elected  to  have  satisfaction  of  the  person 
—the  highest  remedy.  It  would  be  impossible, 
besides,  to  make  such  an  order  in  the  absence  of 
the  assigpnees,  and  it  might  affect  the  commission. 
The  return  of  non  est  inventus^  in  such  cases,  is 
an  abuse  of  the  process  of  the  Court.  It  is  a 
bad  practice,  and  ought  to  be  corrected. 

Rule  refused. 


av 


Wade  and  others  v.  Swift.  ii«*  Nmo. 


JERVIS  shewed  cause  against  a  rule  which  had  The  Court  wm 
been   obtained  by  Jones^  for  setting    aside  the  jadgment  en- 
judgment  that  had  been  entered  up  in  this  case  on  eogna^,^d 
a  cognovit^  confessmg  an  action  in  wnicn  no  pro-  levying  the 
cess  had  been  issued,  for  irregularity,  with  costs :  "^^^i  ^lat**** 
and  why  the  money  which  had  been  levied  under  J^p'^^*,^** 
it  should  not  be  restored  to  the  Defendant.  S'SdialiybS. 

'  Til**  ^®"*  ***  «irrned 

^"^  the  eogwovUs 
nor  WM  at 
thai  time  sued  oaf, —where  it  appeared  that  instrnctions  had  been  then  transmitted  to 
the  agent  of  the  Plaintiff's  attorney  in  London  from  the  country  to  issue  a  9110  minks, 
which  was  afterwards  accordingly  issued,  tested  of  course,  aAer  the   date  of    the 
eogwovit, 

VOL.  VIII.  K  K 
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1820. 


Wads 
and  otben 

Swift. 


CASES   IN   THE    EXCMEQtJERf 

The  affidavit  on  .which*  it  was  moved, 'stated, 
that  the  Defendant,  having  been  applied  to  for  a 
sum  of  money  (8/.  3^.')  due  from  him  to  the  Plain- 
tiifs,  and  threatened  with  proceedings  unless  he 
paid  it,   or  gave  the  Plaintiffs  a  promissory  note, 
jointly  with  some  other  person,  afterwards  went 
(on  the  10th  of  April,)  to  the  office  of  the  Plain- 
tiffs' attorney,  accompanied    by  another  person, 
his  intended  surety,   for  the  purpose  of  giving 
such  promissory  note — that  the, attorney  informed 
him,   if  he  would  sign  a  "paper,  (which  he   por- 
duced)  he  would  give  the  Defendant  time  till  the 
6th  of  June  following,    to  pay  the  debt,    and 
21.  7s.  Qd.  costs — that  the  Defendant  did  not  read 
the  paper,  nor  was  it  explained  to  him,  but  signed 
it ;  and  that  afterwards,  on  the  10th  of  May^  he 
paid  4/.  towards  the  debt  and  costs*— and  that,  on 
the  3d  of  June^  the  Sheriff's  officer  levied,  under 
an  execution,   on  the  Defendant's  property,  for 
22Z.  14^.     It  was  also  sworn,  that  no  writ  at  the 
suit  of  the  Plaintiffs,  or  other  process  than   the 
said  execution,   had  ever  been    served    on    the 
Defendant 


An  affidavit  made  by  the  Plaintiffs'  attorney 
was  now  read,  contradicting  the  Defendant's 
statements  in  all  the  material  facts,  except  that 
of  no  process  having  been  served^  and  alleging 
positively  that  the  Defendant  read  and  under- 
stood the  nature  of  the  instrument.  It  also  stated, 
that  on  the  lOth  of  May,  when  the  Defendant 
called  on  the  Plaintiffs'  attorney,  as  deposed 
to  in  his  affidavit,     he  had  previously,  on    the 

same 
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same  day,  written  to  his  agent  in  town  with 
instructions  to  sue  out  a  writ  of  quo  minus ;  and 
that  he  had  informed  the  Defendant,  that  it  was 
nof  served,  because  the  matter  had  been  set- 
tled by  the  cognovit:  and  it  stated  that  the  usual 
charge  for  service  had  not,  for  that  redson^  not 
been  made  by  the  Deponent. 

These  circumstances  were  submitted  to  be  suf- 
ficient cause  for  discharging  the  rule,  the  Plain- 
tiffs' attorney  having,* in  what  he  had  done,  acted 
for  the  ease  of  the  Defendant. 

On  the  other  hand,  it  was  insisted,  that  the 
cognovit  could  not  legally  have  been  taken  beforO" 
process  sued  out,  as  there  was  not,  till  then,  any 
suit  pending  to  authorize  it. 

Mr,  Baron  Garrow  was  at  first  of  opinion, 
that  process  ought  to  have  been  sued  out  to 
warrant  the  cognovit. 

Mr.  Baron  Wood,  and  the  rest  of  the  Court, 
however,  held,  that  under  the  circumstances  dis- 
closed, the  cognovit  had  been  properly  executed 
and  taken,  considered  as  an  authority  to  sign 
judgment  for  the  mutual  advantage  of  both 
parties.     They  therefore  discharged  the  rule. 

Rule  discharged,  with  Costs. 


Wade 
and  other! 

Swift. 


K    R  2 


IN 
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1820. 

IN  THE  EXCHEQUER  CHAMBER. 

[In  Error.] 

^uH^  Gibson  r.  Carter  and  others,  Bankrupts. 


Tiic  ftffidawt  Carter  moved  that  it  might  be  referred  to 
application^  the  Clerk  of  this  Court  to  ascertain  the  amount 
intereat  on'the  of  interest  upou  the  final  judgment  in  this  case, 
iMiiki4  »c.^    "P  ^  ^^  *™^  ^^  ^^^  being  affirmed. 

coimttrom  Uie 
entering  up 

«?of*&3i'  The  affidavit  *  on  which  the  application  was 
n^n^tethat  ^o^^ded,  Stated,  that  final  judgment  was  signed 
torn  of*thc^"'  ^^  *^®  original  action,  brought  to  recover  the 
cb^se"ime-  ^^^^^^6  ^^  *  banker's  ^account  with  the  PlaintiflP, 
real  on  their     for  monev  advanced  by  the  Defendants  in  error, 

advances,  and  j  J  ' 

at  what  rate,    against  the  Plaintiff,  on  the  23d  day  of  February 

last. 

The  subjoined  cases  were  cited  in  support  of 
the  motion  :— 

In  the  Exchequer  Chancer,  Easter  Term^  52  Geo.  IIL 

Hamel  v.  Abel. 

Motion  by  Gaselee  for  a  reference  to  the  officer 
of  the  Court  to  calculate  interest  on  the  final 

judgment 

« 

*  In  Doran  v,  VReilty  and  others  {a\  however,  this  Court 
refused  an  application  for  interest,  fonnded  on  facts  stated  to 
them  by  afiSdamt^  on  the  ground  that  the  other  party  had  no 
opportunity  of  contradicting  them,  and  th&t  where  interest  is 
given,  it  ought  to  appear  on  the  fac6  of  the  record,  that  the 
debt  was  such  as  in  itself  carried  interest,  and  then  no  affi- 
davit would  be  necessary  (&). 

(«)  Ante,  voL  iii.  p.  950.  (6)  Anoiu  Ante,  vol.  U.  p.  7. 
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judgment  obtained  in  an  action  for  the  balance       ^^20. 
of  a  merchant's  account,  which  had  been  balanced      gibsoh 
and  transmitted  from  time  to  time,  with  a  charge      cabtbr 
for  interest  upon  such  balances-    The  Lord  Chief    ^^  *»**»«"• 
Justice     (Mansfield),    after    consultation    with 
some  of  the  Judges,  observed,  that  upon  such 
accounts,  and  where  no  objection  had  been  made 
to  charges  for  interest,  it  was  reasonable  for  the 
Court  to  allow  it,— and  it  was  allowed  accord- 
ingly. 


Same  Term. 

Harwood  v.  Underhill. 

This  was  an  action  for  money  advanced  by  De- 
fendants, who  were  bankers  *,  on  account  of  the 
Plaintiff.  The  affidavit  merely  stated,  that  the 
action  was  commenced  for  money  lent  by  Defen- 
dants, as  bankers,  to  the  Plaintiff,  and  that  they 
had  been  in  the  habit  of  charging  him  with  inte* 
rest  on  the  sums  advanced^  and  that  such  interest 
was  allowed  on  the  execution  of  the  writ  of  en- 
quiry. —  The  Court  were  of  opinion  that  those 
circumstances  warranted  them  in  making  an  order 
for  allowing  interest 


The  Court,  however,  refused  the  present  appli- 
cation, because  the  affidavit  was  insufficient,  not 

stating 

•  Interest  is  allowed  against  bankers  after  the  rate  at 
which  they  are  aocnstomed  to  allow  it  on  money  deposited 
with  them.     Vide  ante,  Ikin  r.  Bradtey,  vol.  y.  p.  636, 
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1820.       Stating  that  it  was  the  custom  of  the  bankers  to 

"2^^      take  interest,  and  at  what  rate. 
». 

Carter     « 

«Bd  others.  Another  affidavit  was  afterwards  made  by  the 
cashier  of  the  bankrupts,  supplying  that  state- 
itient,  and  when  the  motion  was  again  made  the 
Court  granted  the  order. 


13I&  Not.  Swan  v.  Swan. 

1819.        1  HE  Plaintiff  in  this  case  filed  a  bill  against  the 

..^^^    Defendant  for  a  partition  of  certain  leasehold 

Where  it  is      premises,  to  which  the  Plaintiff  and  Defendant 

staled  by  the     '^  .  .  ..,,.. 

answer  to  w     wcrc  entitled  in  undivided  moieties. 

bUl  filed  for  a 
partition,  that 

has  laid  out  The  Defendant,  in  his  answer,  stated  that  the 
bui"duig  and  prcmiscs  (subjcct  to  a  mortgage  to  a  third  per- 
P^Eesfthe^  son)  had  been  for  several  years  in  his  possession 
dec7ee^^^  as  the  farmer  arid  occupier  thereof,  and  that, 
rreteVrnce^to  ^"^^^8  ^^'^  occupation,  he  had  laid  out  consider- 
toke^r'  ^**  ^^'^  ^\yx£i%  (as  therein  specified)  in  buildings,  and 
couDL  other  improvements,    and  claimed  a  lien  to  be 

A  mortgagee  paid  a  moictv  of  the  amount  before   partition 

IS  not  a  ncces-    *■  ^  .  .  ' 

sary  party  to  a  sliould  be  made.  Or  that  it  should  be  allowed  to 

snit  for  parti-      .       .  . 

tion,  because    him  in  the  measure  of  his  allotment. 

he  is  entitled  rpu 

to  the  whole.  -LXie 

Money  laid  ou^  in  improving  the  premises,  doe^  not,  however,  in  strictness,  create  a 
lieu  on  the  premises,  but  it  is^a  sufficient  ground  for  a  Court  of  Eqtiity  to  refuse  to 

interfere. , 

» 

^,  A  supplemental  bill^  filed  after  the  hearing  of  the  original  bill,  stating  additional  facts 

which  aruse  aud  were  known  to  the  Plaintiff  Hi>efore  he  Sled  his  original  bill,  and  praying 

^  Jliac  other  matters  might  be  taken  into  the  account  ordered  to  be  taken  before  the 
Master,  is  demurrable,  as  not  being  the  proper  course  to  be  pursued  by  the  Plain.tiff  ia 
such  a  case. — He  should  have  applied  to  the  Court  for  leave  to  amend,  or  to  file  a  sup^ 
plcmcutal  bill,  before  ih'c  cause  had  been  suffered  to  proceed  so  far. 


•  • 
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The  cause  was   heard   this  day.— The  case  of      1820. 
the  PlaintifF  was  supported  by 


Swan 
Swam. 


Fonblanque  and  Megsison.^^Thev  urged  that 

^         ^  .  1820 

a  decree  for  a  partition  was  n,ow  considered  al-     trth  jm. 
most  of  course^  and  that  the  Defendant  could  not 
set  up  the  lien  insisted  on  by  his  answer  as  a  bar 
to  the  prayer  of  such  a  bill. 

Mat  thews  J  for  the  Defendant,  contended  that 
the  mortgagee  should  have  been  before  the 
Court,  as  she  was  a  party  interested — and  that  a 
Court  of  Equity  would  not  compel  a  partition 
where  any  of  the  parties  had  such  a  claim  as  was 
set  up  by  the  Defendant,  without  securing  to  him 
a  satisfaction  of  it :  otherwise  would  leave  the 
party  to  his  remedy  at  law. 

Per  Cwria;w.— The  Court  cannot  make  a  mort- 
gagee agree  to  a  partition,  because  he  is  e^titled 
to  the  whole.  Although,  in  point  of  law,  the 
Defendant  may  not,  strictly  speaking,  have  any 
lien  on  the  premises,  yet  if  he  has  been  at  expense 
in  improving  them,  as  stated,  beneficially  for  the 
Plaintiff,  the  Plaintiff  has  clearly  no  right  to  take 
advantage  of  that  expenditure,  without  making 
any  allowance ;  and  therefore  the  Court  will  not 
interfere  but  on  such  terms,  although  there  is 
no  doubt  that  a  Court  of  Equity  may  interfere 
in  cases  where  a  writ  of  partition  would  not  lie 
at  common  law. 

The  Court,  therefore,  ordered  a  reference  to  ^ 

the 
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the  Deputy  Remembrancer  to  take  an  account  of 
what  had  been  expended  necessarily  or  with  the 
concurrence  of  the  Plaintiff. 


iftkFeb.  The  Plaintiff  now  filed  a  supplemental  bill, 
stating  the  former  proceedings,  and  charging  that 
the  Defendant  had  received  various  sums  of  money 
to  a  considerable  amount,  during  the  period  of 
his  occupation,  for  rent  j  and  that  he  had  done 
great  ^damage  to  the  property  by  waste  and  bad 
management :  and  he  prayed,  in  addition  to  the 
account  already  ordered  to  be  taken,  a  further 
account  of  what  the  Defendant  had  received  and 
of  what  was  due  to  the  Plaintiff  on  the  whole. 

tuk  Nov.  To  that  bill  the  Defendant  demurred  gene- 
rally. 

Matthews^  in  support  of  the  demurrer,  submit- 
ted that,  as  the  matters  of  the  supplemental  bill 
must  all  have  arisen  and  been  known  to  the  Plain- 
tiff before  the  time  of  filing  the  original  bill,  the 
supplemental  bill  was  demurrable ;  for  the  Plain- 
tiff's only  course  was  to  amend  before  the  cause 
was  brought  to  a  hearings  and  he  had  no  right  so 
to  make  a  new  case.  For  that  proposition  he 
cited  Mitford  's  Treatise  (a),  where  it  is  so  stated, 
referring  to  the  case  of  Baldwin  v.  Mackown  {b). 
In  this  case,  the  Defendant  had  by  his  answer 
given  full  notice  to  the  Plaintiff  of  the  merits  of 

his 

(a)  Page  165,  (3d  edition).  (6)  3  Atk.  817. 


SWAJI 
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his  defence,  and  th^  might  have  been  met  by      laso. 
amendments. 

Fofiblanque  and  MeggUan^  in  support  of  the 
bill,  contended,  that  the  proper  mode  of  supplying 
the  defects  of  a  suit  is  expressly  stated  by  Lord 
Redesdale  (a),  to  be  by  supplemental  bill.  He 
says,  **  Where  the  imperfection  of  a  suit  arises 
from  a  defect  in  the  original  bill,  or  in  some  of 
the  pleadings  upon  it,  ^nd  not  from  any  event 
mibsequent  to  the  institution  of  the  suit^  it  may  be 
added  to  by  a  supplemental  bill  merely/'  lie  also 
says,  "  And  this  may  be  done  as  well  after  as  be- 
fore a  decree ;  and  the  bill  may  be  either  in  aid  of 
the  decree,  that  it  may  be  fully  carried  into  exe- 
cution, or  that  proper  directions  may  be  given 
upon  some  matter  omitted  in  the  original  bill,  or 
not  put  in  issue  by  it,  or  the  defence  made  to  it.^ 
kjioodwin  v.  Goodwin  {b).  This,  they  urged,  was 
precisely  the  object  of  the  present  bill ;  and  it 
would,  on  the  facts  stated,  be  an  injustice  if  the 
prayer  could  not  be  effected  where  the  proceed* 
ings  are  in  such  a  state  that  the  original  bill  can- 
not be  amended  for  the  purpose.  Jones  v. 
Jones  (c).  Dormer  v.  Fortescue  (d).  They  also 
referred  XjoMitford  's  Treatise  on  Pleading,  p.  263, 
263,  for  the  same  doctiine. 

The  Court,  after  much  consideration  and  en-  . 
quiry  if  any  thing  resembling  this  case  could  be 

mentioned 

(a)  Treatise  on  Equity  Plead-        (c)  3  Atk.  11 1. 
ing,  pp.  48, 49.  (d)  Ibid.  133. 

(6)  3  Atk.  371. 
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1820.  mentioned  as  having  occurred  in  practice,  deter- 
mined that  the  demurrer  should  be  allowed;  for, 
they  observed,  that  however  just  it  might  be  that 
the  account  should  be  extended  as  prayed,  this 
could  not  be  the  proper  course  for  obtaining  that 
end.  The  Plaintiff  should  either  have  amended 
his  bill  on  the  Defendant's  answer  coming  in,  or 
at  least,  he  should  have  applied  to  the  Court  for 
leave  to  amend  or  to  file  a  supplemental  bill  in  an 
earlier  stage  of  the  proceeding.  Parties  could 
never  be  secure  in  possessing  a  decree  if  this 
practice  were  allowed  in  a  case  like  the  present, 
where  there  was  nothing  like  surprize  :  and  there 
would  be  no  end  of  supplemental  bills. 

P^r  Curiam^ 

Demurrer  allowed. 


mhNiv.        Allan  and  otliers  v.  Copeland  and  others. 


Demurrer  in  Equity. 
A  bill  filed  by  THE  Plaintiffs  filed  this  bill  for  a  discovery  and 

underwriters  ,     .  •' 

for  a  discovery  a  commissiou  for  the  examination  of  witnesses  on 

and  a  conunis*  n        r  > 

siontoex-       the  coast  01.  Africa,    and  other    parts    beyond 

Amine  wit-  j     r  •    •  •  •         i  . 

nesses  abroad,  scas,  and  lor  an  mjunction  m  the  mean  time 
tion  to  restrain  to  restrain  the  Defendants  from   proceeding  in 

proceed  ngs  at  '  . 

law  against  _       aCtlOUS 

tliem  on  the 
policy  in  the 

mean  time— jimyia^  general  relief,  is  not  a  bill  for  discovery  merely y  but  for  relief  i  and, 
as  relief,  by  ordering  tlie  policy  to  be  delivered  up,  might  bti  decreed  on  the  bearing,  the 
Court  held,  that  such  a  bill  was  not  demiirrabte  aa  being  a  bill  for  discovery,  praying  relief ^ 
for  which  there  was  no  equity^  because  it  was  substantially  a  bill  for  relief  also, 
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actions  at  law  commenced  by  them  against  the 
Plaintiffs,  and  for  further  relief  generally. 

The  action  was  brought  against  underwriters 
for  the  amount  of  their  subscriptions  to  a  policy 
of  insurance,  on  a  ship  and  her  return  cargo,  lost 
at  sea. 


63» 


1820. 


Allan 
andochen 
«• 

Co^BLAlfO 

andotlieiB* 


The  bill  charged,  in  substance,  fraud  and  col- 
lusion, and  that  thq  ship  was,  in  fact,  lost  before 
she  had  bartered  or  parted  with  her  outward^ 
bound  cargo,  and  whilst  proceeding  on  her  vcQr- 
age  to  the  coast  of  Africa  :  and  it  suggested  that 
the  Plaintiffs'  names  ought  to  be  struck  out  of  thei 
policy. 

A  demurrer  was  put  in  on  the  part  of  two  of 
the  Defendants  to  the  bill,  assigning  for  cause, 
that  the  Complainants  had  not,  by, their  bill,  made 
such  a  case  as  entitled  them  to  any  relief  in  a 
Court  of  Equity  against  the  Defendants— -and  that 
the  bill  was  not  such,  in  form  and  substance,  as, 
according  to  the  rules  and  practice  of  the  Court, 
entitled  the  Complainants  to  any  relief,  or  to  any 
discovery  against  them,  &c.— with  the  common 
conclusion* 

Spence,  for  the  demurrer,  now  contended  that 
the  prayer  for  relief  had  rendered  this  bill  for  a 
discovery  demurrable.  He  submitted,  that  the 
question  would  depend  entirely  on  the  enquiry 
whether  this  was  in  effect  a  bill  for  a  discovery  or 
a  bill  for  relief,  insisting,  that  it  was  a  bill  for 

discovery, 


7tk  Nw. 
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1820.      discovery,  with  a  prayer  for  relief  to  which  the 

^^"^^'^     Complainants  were  not  entitled  in  Equity,  on 

and  others    their  case  as  stated  by  the  bill ;  and  having  no 

coPBLAND  merits,  it  might  be  taken  advantage  of  by  general 

md  oihcffc   demurrer :  and  he  cited  Price  v.  James  («),  and 

Coliis  V.  Swayne,  (&),  as  establishing  that  a  bill 

for  a  discovery,  praying  relief,  was  demurrable. 

Fanblanque  and  Raithbyj  for  the  bill,  insisted 
that  this  was  effectually  a  bill  for  relief,  and  was 
supported  by  the  merits  disclosed.  They  submit- 
ted, that  relief  was  of  two  kinds,— final  and 
ancillary ;  and  in  this  case  the  Plaintiffs  specifi- 
cally prayed  ancillary  relief,  and  sndtifurtt^er  and 
other  relief  2A  the  Court  should  think  their  case 
required — and  they  insisted,  that  discovery  and 
an  injunction  were,  in  fact,  relief.  They  cited 
the  case  of  Brandon  v.  Sands  (c),  as  being  pre- 
cisely in  point,  and  an  authority  determining  that 
this  demurrer  could  not  be  sustained,  for  that  a 
prayer  for  discovery  and  general  relief  afforded 
no  foundation  for  demuiTcr. 

Spence^m  reply,  urged  that  the  case  cited  was 
of  ver}'  doubtful  authority,  and  that  the  effect  of 
such  a  mode  of  pleading,  if  permitted,  would  be 
to  embarrass  a  Defendant,  and  fix  him  with  costs, 
by  giving  to  a  bill,  substantially  for  relief,  the 
shape  and  form  of  a  bill  for  discovery. 

The  Court  (consisting  of  Barons  Graham  and 

Wood) 

(a)  2  Bro.  C»i.  Ca.  310.  (c)  2  Yes,  Jim.  514. 

(6)  4  Ibid.  480. 
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Wood)  took  time  to  consider,  suggesting  that 
they  would  consult  with  the  Lord  Chief  Baron  in 
the  mean  time,  before  they  delivered  judgment. 

Graham,  Baron^  now  delivered  the  opinion  of 
the  Court. 


^185 

AujiM 

aadoUien 

CO^BLAND 

andolbert. 


After  Stating  the  circumstances  of  the  case,  his 
Lordship  observed :  This  may  be  a  case  wherein, 
upon  the  hearing,  the  Court  might  think  fit  to 
order  the  policy  of  insurance  to  be  delivered  up ; 
and  there  is  a  general  prayer  in  the  bill  for  relief. 
The  demurrer  is  founded  on  the  Plaintiffs'  having 
no  equity  for  relief,  and  therefore  it^  extends  to 
the  discovery ;   and  the  question  is,  as  was  said 
in  the  argument,  whether  this  is  a  bill  for  discovery 
or  relief. ,  Our  first  impression,  certainly,  was,  that 
it  was  a  bill  for  discovery ;  and  a  strong  case  was 
cited  (Brandon  v.  Sands)   to  shew,   that  a  bill 
praying  general  relief,  might  still  be  a  bill  for  a 
discovery  only.     I  was  somewhat  staggered  by 
that  case  at  the  time ;    but,  on  examining  it,  it 
stands  on  very  clear  and  distinct  grounds.    That 
case  has  often,  since  its  determination,  been  re- 
ferred to,  as  establishing  a  precedent.     On  being 
looked  at,  however,  it  will  be  found  to  be  one 
of  particular  circumstances.    The  bill  there  was 
not  filed,  as  in  this  case,  by  a  party  Defendant  in 
an  action  at  law,  but  by  a  Plaintiff,  in  aid  of  an 
action  brought  by  him  to  recover  back  money  won 
at  play  which  could  not  be  recovered  in  equity 
but  only  at  law.    That  bill,  therefore,  could  only 
have  been  filed  to  obtain,  through  the  medium  of 

a  Court 


t 
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1820.      a  Court  of  Equity,  a  disclosure  of  the  circum- 
^■^'^^''^^     stances  under  which  the  money  lost  had  been 

Attkv 
mod  others     paid. 

COPEI-AND   / 

an  o  ew.  j^  ^^^^^  ^^^  .j.  ^^  quite  impossible  to  say,  that 
that  was  a  bill  for  relief,  because  there  could  have 
been  none  afforded  by  the  Court  of  Equity  ;  and 
therefore  it  was  that  Lord  Loughborough  held, 
that  it  could  not  be  considered  a  bill  for  relief. 
Under  the  circumstances  of  that  case^  the  statute 
(9  Anne,  ch.  14.  sec.  3)  gives  the  bill  for  disco- 
very, and  the  party  requires  no  relief,  nor  can  he 
have  any.  We  cannot  say,  that  that  is  the  case 
here ;  because  he  may,  in  fact,  be  ultimately  re- 
lieved by  this  suit :  and  therefore  this  may  well 
.  '  be  taken  to  be  a  bill  for  relief,  and*  also  for  a 

discovery.     In  this  case,  therefore, 


The  demurrer  must  be  over-ruled. 


M^TlSi         Blackbourn,  Administrator,  &c.  v.  Ogle. 


ifadebtorwho  JERVIS  had  obtained  a  rule  in  this  case  on  the^ 

has  become  9 

bankrapt,  and  part  of  the  Defendant,  that  the  Plaintiff  should 

obtained  his      ^  ' 

certificate,  shcW 

make  a  pro- 
nuM  after- 
wards to  a  creditor  to  pay  him  at  a  fntnre  dav  the  debt  which  was  dae  to  him  before  the 
bankraptcy,  he  not  only  revives  the  debt,  and  thereby  renders  himself  liable  to  be  sued 
for  its  recovery,  hut  he  may  be  held  to  bail  in  an  action  against  him,  foonded  on  the  de- 
mand so  revived  by  the  subsequent  promise ;  because,  as  it  becomes  a  good  debt,  re- 
coverable at  law.  it  must  have  all  the  incidents  of  a  legal  debt,  and  all  theordinaiy 
modes  of  proceeding  to  recover  it  are  open  to  the  creditor. 

So  held  by  this  Court,  on  the  authorily  of  the  suljoined  caees,  notwithstanding  the  de* 
cisions  of  the  Court  of  King^t  Bench  in  Bmley  v.  DiUon  (2  Burr.  736),  and  WtUon  and 
another  v.  Kemp  (3  M.  &  S.  595) ;  and  therefore  they  refused  to  order  a  bail-bond 
entered  into  by  a  Defendant;  under  such  circumstances,  to  be  cancelled. 


OOLB« 
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shew  cause  wliy  the  bail-bond  given  by  the  De^       1820. 
fendant  in  this  cause  to  the  Sheriff  of  Middlesex      ^'^'^^''"^ 

Blackuourii 

should  not  be  cancelled,  on  the  Defendant's  enter-      _  ». 
ing  a  coij^mon  appearance,  and  why  the  proceed- 
ings against  the  Sheriff  should  not  be  stayed. 

The  affidavit  of  the  Defendant  on  which  the 
application  was  made,  stated,  tliat  the  cause  of 
action,  (if  any)  accrued  in  the  year  1803  or  1804, 
on  a  debt  claimed  to  be  due  to  the  intestate,  who 
was  then  an  innkeeper,  for  fucnishing  the  voters 
of  Boston^  in  the  interest  of  the  Defendant,  then 
a  candidate  for  that  borough,  with  refreshments. 
The  affidavit  proceeded  to  deny  the  Defendant's 
liability,  and  stated,  that  in  tlie  year  1804,  the 
Defendant  (then  a  merchant  at  Liverpool)  be 
came  a  bankrupt,  and  obtained  his  certificate  in 
July^  1806.  The  Deponent  finally  stated,  that  in 
the  month  of  October  last,  he  was  arrested  at  the 
suit  of  the  Plaintiff  for  764/.,  and  that  he  there- 
upon entered  into  a  bail-bond  &c. 

In  opposition  to  the  rule,  an  affidavit  was  filed, 
stating,  that  within  six  years  (in  July  1817)  the 
Deponent,  by  the  direction  of  the  Plaintiff,  de- 
livered to  the  Defendant  a  bill  of  particulars  of 
the  Plaintiff's  demand,  the  balance  being  764/. 
due  to  the  estate  of  the  intestate — that  the  De- 
fendant then  promised  to  pay  the  amount,  and 
authorized  the  Deponent  to  call  on  a  third  person^ 
to  require  payment,  on  behalf  of  the  Defendant, 
of  part  of  the  money,   requiring    time  for  the 

payment 
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1820.  payment  of  the  remainder,  which  the  Deponent 
Blackbourn  agreed  to.     The  affidavit  concluded  by  stating, 

OoLB.  *^^*'  '^^  person  to  whom  the  Deponent  was  so  re- 
ferred did  not  pay  any  part  of  the  money,  and 
that  he  infonned  the  Deponent  that  .he  had  no 
effects  of  die  Defendant. 

On  the  part  of  the  Defendant,  in  support  of 
the  rule,  Jerois  submitted,  that  a  bankrupt  who 
had  obtained  his  certificate  could  not  be  held  to 
bail  for  a  debt  due  from  him  before  his  bank- 
niptcy,  even  although  he  may  have  promised  sub- 
sequently to  pay  it;  and  he  relied  on  the  autho- 
rity of  the  case  of  Bailey  v.  Dillon  («),  where 
the  Court  discharged  a  person  arrested  under  the 
same  circumstances  upon  common  bail,  on  the 
authority  of  a  case  of  Turner  v.  Schomberg  (i), 
holding  that  the  promise  was  no  new  consider- 
ation, but  the  old  debt  (c)  ;  and  in  the  case  from 
Burrow^  Lord  Mansfield  rests  the  determination 
on  the  fair  ground  that  it  would  be  taking  ad- 
vantage of  the  bankrupt's  conscientiousness  to 
use  it  against  conscience. 

In  the  case  oi  Wilson  and  another  v.  Kemp  (J), 
a  Defendant  who  had  been  arrested,  was  dis- 
charged upon  filing  common  bail,  on  the  same 
principle,  which  the  Court  there  fully  recognizes, 
That  was  a  case  of  an  insolvent  debtor  making  a 
positive  promise,  after  he  had  been  discharged 

under 

(a)  2  Burr.  736.  FeiUon,    2  Cowp.  649,    and 

\b)  2  Stra.  1233.  Ford  r.  Chilton,  2  Bl.  768. 

(c)  See  also  Trueman  v.  (d)  3  Maul.  &  SeU  695. 
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under  an  insolvent  debtor's  act,  to  pay  the  very       i«teO. 
debt  of  which  he  had  been  thereby  discharged.*      blackboTm 


He  therefore  insisted,  that  the  bail  of  the  De- 
fendant in  this  case  was  entitled  to  be  discharged 
on  his  entering  a  common  appearance* 

ParkCy  who  opposed  the  rule,  contended,  on 
the  contrary,  that  the  Defendant  had  been  legally 
arrested— that  the  subsequent  pjomise  to  pay  had 
revived  the  debt,  and,  consequently,  all  its  legal 
incidents,  restoring  to  the  creditor  by  the  revival 
of  the  debt  itself,  all  his  remedies  for  the  recovery 
of  it  by  law,  of  which  the  proceeding  by  holding 
the  debtor  to  bail  was  one. 

In  opposition  to  the  authority  of  the  case  of 
Bailey  v.  Dillon,  cited  from  Burrow^  he  relied  on 
the  authority  of  a  much  more  recent  case,  referred 

to 

*  The  Court  of  King's  Bench  in  that  decision  notice  a  pro- 
position ptit  by  Mr.  Tidd  in  his  Book  on  Practice,  (6th 
edition,  p.  207)  that  insolvent  debtors,  who  ha^e  been  dis- 
charged under  insolvent  acts,  may  be  arrested  for  prior  debts 
on  subsequent  promises  to  pay  them,  citing  Bat  r*  Barber,^ 
and  they  distinguish  that  case  as  being  inapplicable,  because 
it  was  not  a  motion  to  discharge  the  person,  but  to  set  aside 
an  execution  against  the  goods  of  the  debtor ;  and  on  that 
account,  perhaps,  it  is  now  stated  (in  the  7th  edition  of  that 
work),  that  an  insolvent  debtor,  who  has  taken  the  benefit  of 
the  54  Geo.  3,  c.  28,  is  not  liable  to  be  arrested  on  a  subse- 
quent promise;  and  he  cites  the  case  of  Wilson  ▼.  Kemp, 
omitting  altogether  that  of  Beit  v.  Barber  (or  Barker).  It  will 
be  found,  however,  on  reading  that  case,  that  the  jttdgikeni 
proceeds  on  the  principle  originally  asserted  by  Mr.  Tidd. 

t  P9sif  fH  539. 
VOL.  VIII.  L  I, 
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1820.       to  by  Mr.  Tidd,  in  the  last  edition  of  his  Trcatbe 
^  ^^^'^'^^      on  Practice,  by  the  name  of  Drew  v.  Jeffet*ies  (a\ 
V.  (H.  26  Geo.  III.  K.  B.)  where  it  is  cited  by  him 

in  support  of  this  proposition :  **  It  is  settled  that 
a  bankrupt  may  be  arrested  upon  a  subsequent 
promise  for  a  debt  contracted  previous  to  his 
bankruptcy.' 


♦» 


He  also  cited,  in  answer  to  the  other  cases, 
those  of  Hatt  v.  Verdier  {b)^  and  Horton  r. 
Moggridge  (c),  in  both  of  which  it  was  held 
that  a  discharged  insolvent  debtor  might  be  held 
to  bail  upon  a  debt  due  before  his  discharge,  when 
revived  by  a  subsequent  promise  to  pay  it. 

It  was  therefore  submitted,  that  this  rule  ought 
to  be  xiischarged  with  costs. 

The  Court  were  at  first  very  strongly  disposed 
to  make  the  rule  absolute,  on  the  authority  of  the 
cases  of  Bailey  v.  Dillon  and  Wilson  v.  Kemp^ 
which  they  considered  forcibly  in  pointy  particu- 
larly the  former ;  but  they  suspended  their  ulti- 
mate determination.  On  a  subsequent  day,  how- 
ever, having  been  furnished  by  Mr.  Justice  Bur- 
rough  with  the  subjoined  MSS.  notes  of  the  cases 
of  Drew  v.  Jefferiesy  and  Best  v.  Barker^  which 
were  read  in  Court  by  Mr.  Baron  Garrow^  as  the 

foundation 

(a)  1  Tidd'8  Practice,  page        (6)  2  Blackst  724. 
231*.  (c)  6  Taont  663. 

*  That  case  will  be  fooad  in  a  note  immediately  following  tfaii,  as  if 
waR  famished  to  the  Covrt  by  Mr.  Justice  Bufrwgh^  by  whom  it  is  very 
clearly  and  svccinctly  stated. 
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foundation  of  their  determination  in  discharging       I8i0.. 

the  rule,  they  pronounced  the  b^^^H^vrh 

«• 
Rule  discharged.  *  o«"- 


B.  R.  Hilary  Term,  1786. 

Drew  t;.  Jefferies. 

Motion  to  discharge  Defendant,  he  having  be-  ^J^^'^^ 
come  bankrupt  and  obtained  his  certificate^  and  |Jj^®^^f^* 
•  the  debt  having  been  contracted  before  the  bank-  afterw«'rd« 

^  promise  to  pay 

niptCV*  •  creditor  a 

*     •'  debt  due  from 

bim  before  hit 

Cause  shewn  by  Mr.  Jekyll^  that  Defendant  revives'the' 
had,  several  times  since  the  bankruptcy  and  certi-  S^sie  Wm, 
ficate,  promised  to  pay  the  debt.  he  arrJled 

on  Boch  pro- 


*  tn  tbe  case  of  i9e«ffe  ▼.  Stetenson  (a),  the  general  principle 
tliat  the  right  to  arrest  is  incident  to  the  right  to  sue,  is 
recognized ;  hnjt  there  is  a  distinction  taken  hy  the  Conrt  in 
givbg  judgment  in  that  case,  which  implies  a  doaht  whether 
there  may  not  e»st  at  le^t  one  exception,  and  that  is^  where 
a  Plaintiff  sues  a  Defendant,  on  a  jadgment,/or  the  residue  of 
die  sum  recorered  after  he  has  leried  a  part  of  the  money 
under  a  /m  focioi,  and  k^d  arrest^  JUsi  in  the  arigimil 
adunu 

In  that  case  the  Defendant  was  arrested  on  a  judgment 
recovered  for  1»64/.,  after  4001.  of  the  money  had  been 
levied  under  ti  fieri  facias.  In  support  of  the  rule  which  had 
been  obtained,  requiring  the  Plaintiff  to  shew  cause  why 
the  Defendant  should  not  be  discharged  on  entering  a  com- 
mon appearance,  it  was  urged  that  the  proper  course  of  pro- 
ceeding, on  the  part  of  the  Plaintiff,  was  to  have  sued  out 

a  eaptaf 

(a)  1  New.Rop.  1S4. 
L  L  2 
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1820.  Mr.  Justice  Buller  referred  to  the  case  of  Best 

Blackboorh  ^*  ^^^^^^9*  ^  decisive  of  the  question. 

V. 

Oalb. 

Mr.  Gibbs,  for  «the  rule,  contended,  that  still 
'  the  Defendant  should  be  discharged  on  common 
bail.  He  mentioned  Bailey  v.  Dillon  (a)y  as  in 
point,  and  said,  that,  in  that  case,  Foster ^  J.  said, 
the  case  oi  Turner  w.Schomberg  (J)\  determines 
the  point  as  to  bail. 

Mrp  Justice  BuLL£R.-^If  it  is  a  debt  in  law, 
how  can  the  Court  say,  he  shall  not  be  held  tp 
bail  ? 

Lord  Mansfield.— How  far  would  you  carry 
it  ?    Is  he  not  to  be  taken  in  execution  7 

Rule  discharged. 

Bm    R* 

•  capias  ad  ioHrfaciendum,  and  that  it  was  oppressire  to 
arrest  the  Defendant  under  such  cironmstances. 

The  Court  said,  that  assuming  that  the  Plaintiff  kad  a 
right  to  bring  the  action,  there  seemed  to  be  no  reason  lAf 
he  might  not  hold  the  Defendant  to  hail,  havkno  kxvbr 

BBFORB  ARRBSTBO   HtM  FOR  THB  8AMB  DBBT. 


*  This  is  the  case  before  alluded  to  (called  Best  r.Airtert). 
See  the  note  ef  it  in  the  next  page. 

t  This  csie  was  also  farniihed  by  Mr«  Jastiee  Burmgk, 
(a)  2  Bur.  737.  (b)  2  Stra.  1233. 
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jB.  R.i  Michaelmas  Term^  1782. 
Best  t;.  Barker. 


583 

ld20. 


Blackboorii 

OOLB. 


An  insolvent  debtor,  after  his   discharge  under  P«  Court  rc- 

.  ^  fused  to  set 

the  act,  gave  a  note  to  the  Plaintiff  for  the  part  wide  an  exe- 
of  the  debt  that  was  not  paid  under  the  assign-  thegoods^a 

.  person,  who, 

ment*  having  been 

discharged  un- 
der the  Insol- 

Motion  [by  Mingay  *]  to  [set  aside  an  execu«  Act,  ga?e  a* 
tion  against  his  goods,  which  c^tor,  a!« 

Plaintiff,  for 
n     I  .«  1  ^  thepartofthe 

JLrskme  opposed.]  debt  which 

was  not  paid 
nnder  the  aa- 

The  Court  took  time  to  consider  of  it  h!Sdu^,^that 

where  die  re- 
^  wudjf  is  taken 

On  another  day  Lord  Mansfield  said,  '*  Where  J~i^*\hJ* 
the  remedy  is  taken  away,  and  not  the  debt>  the  ^^''^"yjl^ 
debt  is  a  debt  in  conscience,  like  the  case  of  a  ofaA<«rtpr». 
debt,  barred  by  the  statute  of  Limitations,  and  it  ^Uff. 
may  be  the  aground  of  a  future  promise  or  se- 
curity.'* 

Natlor 


•  The  parts  within  braeketi  are  no  part  of  the  learned 
Judge's  note,  which  was  in  blank  in  that  respect  The 
omission  is  therefore  sappUed  by  what  was  stated  to  havo 
been  the  fact,  so  far,  by  Mr.  Justice  Le  Blanc,  after  the 
judgment  of  the  Court  had  been  delivered  by  Lord  EUenr 
borough,  in  the  case  of  WUton  Y.Kemp,  3  Maule  &  Selw.  697* 
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1826. 

Wednetdaff,  NaTLOR  V.    ChRISTIE. 

ffd  Nov. 

The  Court  wiu  FONBLANQUE  moved,  on  certificate  of  bill 
party  (by  in-  filed,  and  affidavit  of  merits,  before  answer,  for  an 
takbg'ontex™  injunction  to  restrain  the  Defendant  from  taking 
SwTiujt  of  *  ^^t  execution  oh  PlaintiflF's  wari-ant  of  attorney, 
affidaiSt'oT"*  ^^  the  ground  that  irreparable  injury  might  be 
Siuwpw-  ^^^^  before  the  common  injunction  could  be  ob- 
might'&Yos-  Gained.  It  was  admitted,  that  there  were  no  cases 
Se"^mttlSo*  ^°  point  to  authorize  this  application,  but  several 
cSLw^ V  ^^  ^^  recollection  of  the  Bar  in  which  the  pre- 
*wned.  sent  Chancellor  and  Vice  Chancellor  had  granted 

^The  Court    this  motion,  holding  that  the  case  of  a  warrant  of 

of  Law  would  ^ 

grwit  relief  on  attomev  was  an  excepted  case.  One  was  men- 
groundsjo       tioned  wherein  a  Plaintiff,  having  given  a  warrant 

of  attorney  under  a  misconception  that  he  owed 
the  Defendant  a  balance,  made  a  similar  motion 
on  certificate  of  bill  filed  and  affidavit  of  merits, 
(before  answer)  and  it  was  stated  to  have  been 
granted  by  Lord  Eldon  ;   but 

The  Court  refused  the  motion. 

Wood,  Baron,  said,  the  Court  of  Law  would, 
on  equitable  grounds,  grant  relief*. 

SUTCLIFFE 

*  See  the  case  of  Annegley  y.  Rooket,  reported  in  a  note  to 
Franklyn  y.  Thomas,  3  Meriire  226. 


•nch  a  caae. 
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IBM. 


SuTCLiFPE  and  others  v.  Greenwood.  'tSJ^f* 


tres- 


ThIS  was  an  action  of  trespass,  for  breaking  and  a  i^iea  to  u 

^  °.  acUoo  of  tre_ 

entering  the  close  of  the  Plaintiffs,  "  to  wit,  a  paw  for  b wik- 

.  .  ,  .  '  ing  Plaintiff'! 

certain  close,  being  a  private  road,"  situate  &c.  close,  that 
and  breaking  down  and  destroying  a  certain  gate,  acroM  &c.  was 
then  standing  and  oeing  in  the  same  close.    The  ^MiThlgfa^ 
Defendant    pleaded,    first,    the    general     issue.  fT^^ILv 
Second,  That  over  and  across  the  iocus  in  j^wo^JySjT^ 
was  a  certain  common  and  public  highway  for  all  i^c^J»iStent"or 
the  liege  subjects  to  pass  along  at  pleasure ;  that  parujjfi[ri^ 
the  gate  obstructed  a  free  passage,  wherefore  the  [JSmemoriai^ 
Defendant  prostrated  it.    Third,  That  over  and  ^""hiJ^Hy^ 
across  the  locus  in  quo  was  a  certain  common  and  J^J^JSient.** 
public  hightoay  for  all  the  liege  subjects  to  pass 
along  at  pleasure^  P^Jfi^g  ^  certain  toll-  in  that 
behalf,  at  a  certain  toll-house  erected  near  to  and 
on  the  said  road  ;  that  Defendant,  having  tender- 
ed the  toll  therefore  payable,  passed  along  the 
said  road ;  and,  because  the  said  gate  obstructed 
a  free  passage,  and  because  the  gate-keeper  re- 
fused to  open  it  notwithstanding  the  said  toll  was 
tendered  to  him,  Defendant  prostrated  it,  and  so 
committed  the  supposed  trespasses  complained  of. 

Replication  joined  issue  on  the  first  plea;  as 
to  the  second  plea,  the  Plaintiffs  denied  the  right 
of  road  ;  and,  as  to  the  third  plea,  denied  the  ten* 
der :  and  issues  were  joined  theredn. 

The  cause  was  tried  at  the  last  assizes  for  the 

county 


4MW  CAS£$   IN    THE   EXCHEQUER, 

laao.       county  palatine*  of  Lancaster^  and  a  verdict  was 
Svrcum    ^"^^^^^  ^^^  ^he  Plaintiffs  on  the  first  and  second 
Obbbm'^ooo.  ^«s^«s/and  for  the  Defendant  on  the  third  and 
last. 

Alexander  (with  whom  was  Scarlett)  obtained 
a  rule  to  shew  cause  why  judgment  should  not  be 
entered  for  the  Plaintiffs  in  this  cause  on  the  first 
and  second  issues,  notwithstanding  the  verdict  for 
the  Defendant  on  the  last  issue,  on  the  ground 
that  the  justification  therein  pleaded  was  insuf*- 
ficient  in  law,  being  inconsistent  and  contradic- 
tory in  terms,  as  that  could  not  be  a  common 
public  highway,  passable  at  pleasure,  for  proceed- 
ing along  which  the  passenger  was  bound  to  pay 
a  certain  toll. 

Alderson  now  shewed  cause.  He  submitted, 
that,  as  the  point  put  in  issue  was  a  subject-matter 
of  proof,  and  as  it  would  have  been  a  variance  if 
not  proved  as  laid,  it  was  necessary  to  state  it  ac- 
cording to  the  fact.  He  cited  Bolt  v.  Stennett  (a), 
where  a  plea,  by  way  of  justification  to  an  action 
of  trespass,  that  the  quay  was  a  public,  open,  and 
lawful  quay,  for  landing  &c,  for  a  reasonable  com- 
pensation to  be  paid  to  the  owner :  Aspindall  v. 
BrSwn  (b). 

In  this  case  the  Defendant  only  justifies  against 
the  owner  of  the  soil. 

The  Court  called  upon  Alexander  to  support 

his  rule. 

The 

(a)  8  Term  Rep.  606.  in  2  Wms.'s  Saanders,  Rex 

(q)  3  Ibid.  265,   and  cited        ▼.  Stougkion,  158,  note  4. 
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The  question  is  certainty  merely  technical.    It      IMO. 
is  whether  the  allegation  in  the  last  plea,  of  the    g^||!^!^|^ 
road  in  question  being  "  a  common  and  public    •»!  <***^«« 
highway,"  and  yet  that  passengers  are  liable  to  Orm»woo#. 
toll,  be  not   repugnant  in    itself,    and,    conse^ 
quently,  the  plea  bad  ? 

It  is  an  established  maxim  in  pleading,  that 
every  thing  shall  be  taken  most  strongly  against 
the  person  by  whom  it  is  alleged:  —  In  other 
words,  that,  if  the  meaning  of  the  expressions 
used  be  equivocal,  they  shall  be  construed  most 
strongly  against  the  party  pleading  them ;  for  it 
is  to  be  intended,  that  every  one  states  his  own 
case  as  favourably  as  possible.  Now,  every  defi- 
nition of  '*  a  common  and  public  highway  '*  that 
is  to  be  found  in  the  books,  contains,  as  a  mate- 
rial ingredient,  the  quality  of  its  being  common 
to  all  persons  :  by  which  must  be  understood  the 
free  and  unrestrained  right  of  using  it  at  all 
times,  without  being  subject  to  any  pecuniary  or 
other  imposition.  It  seems,  therefore,  to  follow 
as  a  necessary  consequence,  that  where  a  right  of 
passage  can  only  be  enjoyed  upon  payment  of 
toll,  the  road  does  not  come  within  the  strict  and 
legal  sense  of  the  words  "  a  common  and  public 
highway."  The  Defendant,  therefore,  has  justi- 
fied under  a  right,  which,  in  the  eye  of  the  law, 
has  no  existence,  and  his  last  plea,  setting  forth 
such  a  justification,  is  repugnant  in  itself,  and  no 
•judgment  can  be  pronounced  upon  it.  The  Plain- 
tiff is  therefore  entitled  to  enter  up  judgment 
on  the  first  and  second  issues,  notwithstanding 
the  verdict  for  the  Defendant  on  the  last. 

By 
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1620.  .       By  the  Court— The  third  plea  is  good,  and  the 
smcum    rule  must  be  discharged- 

aadothen 

.Qanswooo.      Woop,  J?flrro».— The  description   is  perfectly 

consistent  with  the  road  being  a.  tumpike*road ; 
particularly  where  it  is  not  alleged,  as  here  it  is 
not,  to  have  been  a  public  highway  from  time 
immemorial.  It  may  be  a  highway  created  by 
act  of  Parliament, 

Rule  discharged. 


Sfinrrffly,  Andrews,  Assignee  of  Pain,  v.  Bond. 


viiereaPia^  THE  Plaintiff  in  this  case  had,  in  last  Easter 

tin  has  been     ^^ 

DODsnited,  on   TevxQ,  mad^  absolute  an  order  for  setting  aside 

the  groond 

that  a  notice  a  uonsuit  which  had  been  directed  in  an  action 
given  snffi.  brouglit  by  him  against  the  Defendant,  *  on  the 
ation  of  ST  ground  that  the  Defendant  had  not  confined  him- 
to  be  set  off  ^^1^1  iH  his  proof  of  a  sum  claimed  by  way  of 
BSIlld^t^^hat  set-off,  within  the  particulars  delivered  by  him 
WM  wt^S^"*  of  the  subject-matter  of  his  notice  of  set-off 
i^Si^^!^  against  the  Plaintiff's  demand.  In  Trinity  Term 
StoSj^to  following,  the  Defendant  obtained  an  order  of 
coraterd!^*  Mr.  Barou  Gar  row  (who  had  been  attended  at 
"l^*."?*  chambers 

■tated  there ; 

and  that  non-  •  Vide  ante,  page  213. 

■nit  wai  after- 
wards set 

anide,  the  Court  (cMiftidering  that  he  was  precluded)  and  a  new  trial  granted,— if  before 
the  second  trial  Uie  Defendant  obtain  leave  to  amend  his  particulars,  so  as  to  obTiate 
the  objection  taken  before,  upon  pammni  of  coeU^  the  Plaintiff  is  not  entitled  to  be 
paid  the  costs  of  the  first  trial,  previous  to  and  as  tlie  terms  of  the  amendment :  and 
the  Court  would  not,  under  such  circnmstances,  order  the  Master  to  review  his  tiz- 
ation,  on  the  objection  that  he  had  allowed  the  Plaintiff  only  S0«.,  the  costs  of  a  common 
amendmenL    The  coats  of  the  former  trial  ordered  to  abide  the  event  of  the  cause. 

The  Court,  on  discharging  an  order  granted  to  shew  cause,  refused^  under  the  tir- 
cttmstaoces,  to  give  the  successful  party  the  costs  oi  the  application. 


ANDRBWt 

Bono. 


MICHAXtHAS  TERM,    1  GEO.  IV.  0S9 

chambers  by  the  agents  of  both  parties,  on  sum-  leao. 
mons)  that  he  might  be  at  liberty  to  amend  such 
particulars,  by  introducing  therein  a  sum  of  34/. 
for  money  had  and  received,  and  34/.  upon  an 
account  stated.  It  was  then  urged,  however, 
on  the  part  of  the  Plaintiff,  that,  in  consideration 
of  the  situation  in  which  the  parties  stood  in  this 
case,  in  consequence  of  a  new  trial  having  been 
ordered,  upon  this  very  ground  of  the  restrictive 
effect  of  the  particulars  as  they  were  originally 
delivered,  the  Plaintiff  ought,  on  being  permitted 
to  amend  in  the  way  so  proposed,  to  be  sub- 
jected to  the  terms  of  first  paying  the  costs  of 
the  former  trial;  for  otherwise  the  consequence 
of  allowing  the  Defendant  to  amend,  in  so  ma- 
terial a  respect,  in  this  stage  of  the  proceedings, 
would  be  that  the  Plaintiff  would  have  to  pay 
the  costs  of  the  nonsuit  in  all  events,  although 
the  Court  had  determined  by  sending  the  cause 
to  a  new  trial,  that  he  ought  not  to  have  been 
nonsuited;  whereas,  if  the  Defendant  had  not 
been  permitted  to  go  into  a  defence  which  he  had 
no  right  to  avail  himself  of  at  the  trial,  because 
he  had  prevented  the  Plaintiff,  by  the  particulars 
of  set-off  delivered  by  him,  from  preparing  to 
meet  it,  the  Defendant  must,  or  at  least,  might 
have  failed,  and  in  that  case  he  would  have  had 
to  pay  the  costs  in  the  result  of  the  first  trial,  if 
the  cause  had  gone  to  the  Jury  on  the  point  to 
which  the  particulars  then  delivered  had  at  that 
time  confined  the  proof  of  the  subject-matter  of 
the  set-off.  The  learned  Baron,  however,  gave 
the  Defendant  leave  to  amend  his  particulars, 
tipon  payment  of  costs. 

Upon 


Bond, 
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TWO.  Upon  the .  taxation,  the  PllintifF  attended  the 

^^JJ^^,  Master  with  his  bill  of  costs  of  the  first  trial,  and 
of  the  application  to  set  aside  the  nonsuit,  bat 
the  Master  allowed  only  20^.  costs  (the  costs  of  a 
common  amendment)  considering-  himself  not  at 
liberty  to  allow  more  without  the  order  of  the 
Court,  to  whom  it  was  open  to  the  Plaintiff  to 
apply. 

In  the  early  part  of  this  Term,  Mereroether  ob- 
tained a  rule,  calling  uppn  the  Defendant  to  shew" 
cause,  why  the  Master  should  not  review  his  tax- 
ation of  the  costs  of  amendment  of  the  Defen- 
dant's particular  of  set-off  after  trial  and  nonsuit, 
and  rule  obtained  for  a  new  trial.  He  submitted, 
that  in  this  case,  whatever  might  be  the  general 
^  rule  as  to  ordering  payment  of  costs  on  granting 
new  trials,  the  Plaintiff  was  entitled,  on  the  amend- 
ment permitted  to  the  Defendant,  to  be  paid  the 
costa  of  the  former  trial,  because  the  question 
would  now  be  different  between  the  parties,  and 
otherwise  the  Plaintiff  would  have  been  prejudiced 
by  the  amendment,  which  had  precluded  him  from 
some  of  the  merits  of  his  original  case,  and  that 
prejudice  was  what  the  Court  had  always  been 
anxious  to  prevent  in  giving  leave  to  amend. 
He  cited  Alder  v.  Chipp  (c),  and  Parker  v. 
Ansell  (Ji). 

Gaselee  now  shewed   cause.     He  urged   that 
this  was  an  unusual   and  extraordinary  applica- 
tion, and  ought  not  to  be  granted    in  this  in- 
stance, 

la)  2  Burr.  755.  (6)  2  Bla.  020. 
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stance,  where  there  was  nothing  of  circumstance 
to  distinguish  it  from  the  ordinary  case,  where 
the  new  trial  had  not  been  ordered  on  payment  of 
costs* 
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•The  Lord  Chief  Baron.— I  see  no  reason  for 
the  application.  It  does  not  appear  that  the 
Master  has  done  wrong. 

Graham,  ^ron.— The  application  is  certainly 
premature.  I  know  of  no  case  in  which  this  has 
ever  been  done. 

Wood,  Baron^  of  the  same  opinion. 

G ARROW,  JBaron.— There  being  no  order  re- 
specting, costs  in  making  the  rule  for  a  new  trial 
absolute,  the  costs  of  the  former  trial  must  abide 
the  event  of  the  cause.  The  Master  has  certainly 
done  what  alone  he  could  do.  If  there  be  any 
error  it  is  mine.  The  only  questions  are,  whether 
this  was  a  fit  case  for  allowing  the  amendment, 
and  what  costs  should  be  paid  thereon  by  the  De- 
fendant.— (His  Lordship  stated  the  circumstances 
of  the  case(fl).) — It  was  thought  this  was  a  proper 
case  for  permitting  an  amendment ;  and,  as  to  the 
terms,  if  I  had  given  any  directions  about  them, 
as  to  the  amount,  (the  proper  course,  indeed,  in 
that  respect,  wias  that  taken — to  refer  it  to  the 
Master)  I  should  have  ordered  only  the  common 
costs  in  this  case,  which  the  Master  has  allowed. 


The 


(a)  Set  Andrews  v.  Bond^  ante,  p.  213. 
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The  consequence  is>  that  tl)e  parties  will  be  in 
the  same  situation  when  the  cause  is  tried  as  they 
would  have  been  before,  if  there  had  been  no  slip 
in  tlie  proceedings  on  the  part  of  the  Defendant 

Rule  discharged. 


Gaselee  then  applied  for  the  costs  of  the 
application  to  be  paid  to  the  Defendant,  which 
t;he  Court  refused. 


IN  THE  EXCHEQUER  CHAMBER. 

[Error  from  the  King's  Bench.] 


An  abftndoB- 
ment  by  own- 
ers of  a  ci^ 
tared  ship^ 
Imiired  by 


Mo.tr.  Davidson  and  others  v.  Case. 

iHE  Defendant  in  error,  an  underwriter,  with 

whom  the  owners  of  the  ship  Fanny  had  insured 

the  ship,  then  on   her  voyage,   had  obtained  a 

JSS?;^  verdict  in    the   Court  of  King's   Bench  in  an 

action  of  assumpsit  for  money  had  and  received, 
against  the  Plaintiffs  in  error,  who— by  agreement 
between  the  owners  and  the  underwriters  who 
had  subscribed  the  policy  of  assurance  on  the 
shipy  but  not  those  who  had  subscribed  the  policy 

on 


policy  of  in- 
■oraDce  In 
the  common 
and  ordinary 
form,  on  the 
aiUponly.  to 
each  onder- 
writerB—and 
an  abandon- 
ment ^fnigki 
to  &tker  wider- 
wnttTSf  nA» 
weriking  a  simi- 


lar policy  onfreii^hi  only :  the  latter  does  npt  gife  the  noderwriters  on  frHght  anv  legal 
claim  to  flreiaht  earned  by  the  ship  on  her  re-captore  afler  such  abandonment ;  bat  all 
anch  freight  belongs  to  the  abandonees  of  the  »hip. 


From  Uie  moment  the  ship  is  abandoned  she  becomes  the  proper^  of  the  abandonee, 
and  the  property  in  the  ship  determines  the  right  to  freight ,  as  an  incident  to  the  right  oi 
property  in  the  ship.— In  other  words,  the  freight  belongs  generally  to  the  owner  of  the 
■hip.    Qtutre  whether  freight  is  a  subject-matter  of  abandonment? 
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on  the  freighty  both  claiming  to  be  entitledt 
nnder  the  respective  abandonmentsy  to  the  eam- 
ii^s  of  the  ship  for  freight — had  received  and 
held  the  money  due  for  the  freight  of  the  cargo 
for  the  use  of  the  parties  who  should  establish 
their  claim,  whether  the  underwriters  cm  ship,  or 
the  underwriters  on  freight. 

On  a  case  reserved,  the  Court  of  King^s  Bench 
(dissent iente  Bayley^  J.)  gave  judgment  for  the 
Plaintiff  (a);  but  by  leave  of  the  Court,  the 
case  was  turned  into  a  special  verdict,  in  which 
the  material  facts  found  were,  that  heretofore  &c. 
certain  persons  were  the  owners  of  a  ship  called 
the  Fanny y — that  the  said  ship  afterwards  &c.  was 
at  12 10  Janeiro^  in  parts  beyond  the  seas,  and  was 
then  a  general  seeking  ship : — that  whilst  at  Rio 
Janeiro^  she  was  loaded  with  and  took  on  board 
there  a  cargo  of  goods,  being  the  property  of 
divers  and  distinct  persons,  to  be  c^rr\ed  the^ifi 
upon  freight, from  Rio  Janeiro  to  Liverpool,-^ 
that  the  owners,  according  to  the  usage  and 
custom  of  merchants,  caused  to  be  made  and 
effected,  and  to  be  subscribed  by  divers  un- 
derwriters,  a  certain  writing  or  policy  of  assur- 
ance against  the  usual  and  customary  perils  and 
adventures  on  the  said  ship,  on  a  voyage,. &c.  and 
that  the  said  Thomas  then  and  there  became  and 
was  an  assurer,  and  subscribed  the  said  policy 
of  assurance  for  the  sum  of  200/. ;  —-that  the 
said  (owners)  afterwards  &c.,  according  &c, 
caused  to  be  made  and  effected,  and  to  be  sub- 
scribed 

(a)  See  Cote  v.  Damdton  and  othen,  5  Manle  &  Selw,  79. 
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1820.       scribed  by  divers  other  underwriters,  divers  other 

^-^^/^^     writings  or  policies  of  assurance  against  the  usual 

ud  othen    and  customary  perils    and    adventures    im   the 

Cm.       freight  of  the  said  ship  on  the  same  voyage ; 

and  that  the  persons  who  became  and  were  as* 

surers  upon  and  who  subscribed  the  said  policies 

on  freight  were  other  and  different  persons  ftxmi 

those  who  subscribed  the  said   policy  upon  the 

said  ship. 

It  was  also  found,  that  after  the  ship  was  so 
loaded,  she  sailed  with  the  said  goods  on  boardj^ 
and  that  afterwards,  and  whilst  she  was  pro- 
ceeding on  her  voyage,  with  the  goods  on 
board,  she  was  captured  by  enemies  of  the 
King ;  and  that  after^wards  &c.  the  said  (owners) 
gave  several  and  respective  timely  notices  of 
abandonment  of  the  said  ship  or  vessel,  and  also 
of  the  said  freight^  at  the  same  time,  to  the 
said  several  assurers  who  had  subscribed  the 
said  several  policies^  as  well  upgn  the  said  ship  or 
vessel  as  also  upon  the  said  ^freight,  which  said 
several  and  respective  assurers  then  and  there  ac- 
cepted the  said  notices — that  the  said  ship  or  ves- 
sel, with  the  said  goods  on  board  thereof,  after- 
wards &c.  was,  by  a  ship  of  war  of  the  King,  re- 
captured and  brought  into  London^  and  that  a 
suit  Was  thereupon  instituted  by  the  re-captors, 
against  the  said  ship  and  cargo  in  the  High  Court 
.  of  Admiralty  ;  and  by  a  decree  of  the  said  Court 
the  ship  and  goods  were  ordered  to  be  and  were 
restored  to  the  respective  owners,  on  payment  of 
salvage  to  the  re-captors  and  of  expences,-— and 

that 
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that  the  ship,  with  the. goods  on  board,  afterwards      leao. 
arrived  at  Liverpool,  and  there  delivered  her  cargo 
to  the  respective  owners  thereof,  and  earned  the    *'"'«! 
freight  payable  in  respect  of  the  carriage   and       ca«b. 
conveyance  of  the  said  goods. 

The  verdict  (having  found  that  it  was  agreed 
between  the  said  owners  and  the  said  assurers  on 
the  said  ship  or  vessel,  but  not  by  the  said  as- 
surers on  the  freight,  that  the  Plaintiffs  in  error 
(Defendants  below)  should  sell  the  ship  and  re- 
ceive the  produce,  and  should  also  receive  the 
freight  of  the  cargo  for  the  use  and  benefit  of  all 
persons  who  should  be  found  to  be  entitled  thereto 
respectively)  then  found  that  as  well  the  assurers 
on  the  ship  as  the  assurers  on  the  freight,  had  se- 
verally paid  the  (owners)  for  a  total  loss  of  one 
hundred  pounds  per  cent,  on  the  said  valuation  on 
both  the  ship  and  the  freight ;  and  that  the  as- 
surers on  ship  paid  the  total  loss  on  the  ship 
before    the    assurers   on  freight  paid    the    loss 
on  the  freight-^that  (the  Plaintiffs  in  error)  after- 
wards &c.  sold  the  ship  and  received  the  money, 
and  afterwards  &c.  paid  and  divided  the  money 
produced  by  the  sale  of  the  ship  to  and  amongst ' 
the  assui^ers  upon  the  ship,  rateably  and  in  pro- 
portion to  their  respective  subscriptions  to   the 
said  policy  of  assurance  on  the  said  ship — that 
the  Plaintiffs  in  error  afterwards  &c.  received  for 
the  freight  of  the  said  goods    certain  sums  of 
money  (35/.  16j.  (W.  per  cent.)  on  the  sum  in- 
sured on  the  freight,  and  which  they  (the  Plain- 
tiffs in  error)  held  in  their  possession  upon  the 
VOL.  VIII.  MM  term*  . 
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terms  and  for  the  purposes  in  the  said  agrccmeiit 
mentioned ; — that  as  well  the  assurers  on  the  ship 
as  the  assurers  on  the  freight,  had  respectively 
required  (the  Plaintiffs  in  error)  to  pay  to  them 
respectively  the  amount  of  the  said  sums  of 
money  so  received  by  them  for  the  freight  of 
the  said  goods  as  aforesaid,  and  that  the  said 
(Defendant  in  error)  having  so  subscribed  the 
said  policy  of  assurance  on  the  said  ship  for  the 
sum  of  200/.  as  aforesaid,  claimed  to  be  entitled 
to  a  proportion  of  the  money  so  as  aforesaid  re- 
ceived by  the  said  Plaintiffs  in  ttxox  for  frdght^ 
But  whether  &c. 


In  last  Trinity  Term  the  case  was  argued  in  the 
Exchequer  Chamber  ^f  by 

Littledale  for  the  Plaintiff  in  error,  who  con- 
tended that  the  underwriters  on  freight  were  as 
clearly  entitled  to  the  freight,  on  an  abandonment 
to  them  of  freight,  as  the  underwriters  on  ship 
were  to  the  ship  on  a  specific  abandonment. 

He  submitted  that  there  were  no  authorities 
precisely  in  point  upon  this  question,  as  all  the 
cases  bearing  upon  it  depended  wholly  on  die 
particular  circumstances  of  each,  and  therefore 
this  case  must  be  determined  on  principle. 


He  contended,  that  ship  and  freight  were  in 
fact  and  in  law,    separate  and  distinct  subject- 
matters 

•  Mr.  Justice  Riekardion  and  Mr.  Baron  Qamw  were 
absent. 
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iDatters  of  insurance,  and  were  capable  of  being 
separately  insured  in  this  country,  where  there 
was  not,  as  in  some  others,  any  prohibition  on  the 
insurance  of  freight.  Without  regard  to  each 
other,  ship  and  freight,  he  observed,  were  not 
only  distinct  in  themselves,  but  distinct  in  their 
iiicidents.  The  insurer  of  ship  insured  the  safety 
of  the  vessel  only,  the  wood,  copper,  iron  and 
cordage,  agreeable  to  the  terms  and  form  of  the 
policy,  and  he  was  accountable  for  no  risk  but 
what  should  happen  to  the  ship.  The  insurer  on 
freight  made  himself  responsible  for  the  cargo, 
the  subject-matter  of  the  freight;  and  in  the, 
policy  of  insurance,  the  single  word  "  freight  "* 
only  is  introduced.  The  risk  on  ship  is  confined 
entirely  to  such  accidents  as  may  happen  to  the 
vessel  and  her  tackle  :  and  the  underwriters  have 
nothing  to  do  with  damage  done  to  the  cargo, 
or  with  the  vessel  returning  without  earning 
freight  The  underwriters  on  freight  may  sustain 
loss  by  accidents,  producing  no  injury  to  the  ship, 
tad  also  by  accidents  happening  to  the  vessel 
which  may  prevent  her  earning  freight-  There 
can  be  no  reason,  if,  on  an  abandonment  of  ship, 
the  underwriters  become  entitled  to  the  ship,  why 
the  underwriters  on  freight  should  not  also  be 
entitled  to  freight  earned,  after  an  abandonment 
of  freight,  unless  insurance  on  freight  were  to 
be  considered  an  anomaly  ;  or  why  any  difference 
should  be  made  between  those  who  insured  freight 
and  any  other  class  of  underwriters.  Abandon- 
ment of  ship  gives  the  insurers  on  ship  a  right  to 
the  ship,  and  abandonment  on  freight  must,  on  the 
same  principle,  give  the  insurers  on  freight  a  right 
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1820.       to  freight ;  and  each  party  can  only  be  entitled  to 
^'^'^^'^^      what  either  has  actually  and  expressly  insured 

Davidson  ,       ,  .  .  ,      f  j 

feod  others  Under  his  separate  contract  with  the  owners :  and 
CAf£.  there  is  nothing  in  an  abandonment  which  can 
entitle  him  to  more,  especially  to  the  disadvantage 
and  loss  of  another  underwriter,  wl\o  has  insured 
another  subject-matter  of  risk,  to  which  he  also 
derives  title  under  a  similar  abandonment. 

Anticipating  the  argument  that  an  abandon* 
ment  of  ship  to  the  underwriters  on  ship  was 
equivalent  to  an  actual  and  general  assignment, 
and  that  all  the  incidents  of  the  ship  follow  the 
title  to  the  ship— -he  denied  the  first  proposition, . 
on  which  the  second  rested ;  and  contended  that 
there  were  several  material  points  of  difference 
between  an  abandonment  and  an  assignment  of 
a  ship  at  sea.    A  general  assignment  of  a  ship  at 
sea  will  pass  freight,    because  all  the  vendor's 
interest  and  use  in  the  vessel  arc  disposed  of  by 
sale  i  but  between  the  owners  and  underwriters 
nothing  is  transferred  by  abandonment  but  the 
thing  insured.    A  ship  might  be  sold,  reserving 
tlie  freight ;  and  why  may  she  not  be  insured  to  a 
limited  extent,  under  express  contract,  as  well  as 
sold  ?    Nor  is  there  more  hardship  or  ground  for 
complaint  in  one  case  than  in  the  other ;  and  in 
this  case,  the  owners'  contract  with  the  insurers 
on  ship  >did  not  extend  to  freight    In  Mestacr  v. 
Gillespie  (a),  the  Lord  Chancellor  held,  that  an 
assignment  which  was  not  good  as  to  the  ship, 
might  yet  be  good  as  to  the  freight ;  and  he  con- 
siders, 

(a)  11  Ve».  629. 
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siders,  that  there  may  be  a  separate  property  in      iw^* 
the  freight,  distinct  from  that  of  the  ship,  and  so    datidsoii 
insureable — that  depending  entirely  on  the  terms    *°  ®*  ^ 
of  the  contract.    A  ship  sold  at  sea,  with  freight 
insured,  would  be  worth  a  proportionably  larger 
sum  to  a  purchaser  than  she  would  be  if  freight 
were  not  insured. 

It  was  also  urged,  that  there  was  no  mutuality 
between  the  different  parties.    The  insurers  on 
freight  would,  in  any  event  of  freight  not  earned, 
be  obliged  to  make  good  the  whole  loss ;  and  yet, 
if  the  msurer  on  ship,  (who  is  not  bound  to  pur- 
sue the  adventure  for  the  sake  of  the  freight, 
the  voyage  being  put  an  end  to  by  the  perils  of 
the  sea)  were  entitled,  under  the  policy,   to  her 
freight  earned  after  abandonment,  he  ought,  in 
case  of  the  vessel  being  lost,  to  contribute  a  pro* 
portion  of  the  freight  lost.  There  are  cases  wherein 
it  has  been  held,  that  freight  does  not  uniformly 
follow  the  right  of  property  in  the  ship.  That  was 
90  determined  in  Splidtv.  Bowles  (a),  and  CAiit- 
nery  v.  Blackburne  (ft),  where  the  Court  held, 
that  the  assignees  of  a  bankrupt  owner  were  en- 
titled to  the  freight  earned  after  sale  of  a  ship  at 
sea,  and  not  the  vendee.    Those  cases  proceed  on 
the  ground  that  such  claims  to  ownership  are  not 
subject  to  liabilities,  as  in  the  cases  of  a  mort- 
gagee or  vendee  of  a  ship  at  sea  ;  and  an  aban- 
donee under  an  insurance  is  a  claimant  #f  the 
same  description,  as  he  also  incurs  no  liability 
as  owner. 

It 

ta)  10  Etit,  279.  (6)  1  H.  BL 117  (<n  fiorii). 
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1820.  It  was  submitted  to  be  a  mere  technical  ruk, 

^^^^^^    that  gave    the    underwriter   on  ship  generally, 
and  others    whcrc  there  were  no  circumstances  to  rebut  it,  a 
CAii.       jright  to  freight;  but  where  a  distinct  bargain  was 
made,  as  in  this  case^  that  rule  could  not  apply ; 
and  if  plain   and  simple  engagements  were  not 
permitted  to   be    construed   according  to  their 
particular  import  in  these  cases,  there  could  be  no 
safety  in  dealing  with  insurances,  which,  whatever 
might  be  the  different  subject-matter,  ought  to 
be  governed  by  the  same  rules.       It  would  be 
most  injurious  to  establish  the  doctrine,  that  of 
different  insurers  on  ship  and  on  freight,  the  latter 
were  to  be  at  the  mercy  of  the  owner  of  the  ship, 
who  should  be  held  to  have  a  power,  by  his  vo- 
luntary act,  to  defeat  their  rights  under  his  ex- 
press contract  for  the  advantage  of  one  set  of 
underwriters  to  the  prejudice  of  another,  amount- 
ing in  fact  to  fraud  on  the  insurers  of  freight, 
by  the  abandonment  of  the  ship. 

On  the  whole,  he  submitted,  that  in  the  ab- 
sence of  any  authority  deciding  this  doubtful 
question,  it  ought  to  be  determined  on  the  broad 
and  fair  principle,  that,  under  such  an  abandon- 
ment as  this,  the  ship  should  go  to  the  under- 
writer on  ship,  and  the,  freight  to  the  under- 
writer on  freight. 

Scarlet,  for  the  Defendants  in  error,  relied  on 
the  cases  determined  on  this  question,  which,  al- 
though not  expressly  in  point,  furnished  autho- 
rity to  support  the  doctrine  on  principle,  that,  on 

an 
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belonged,  as  incident  to  the  property  in  the  ship,     i>^^„j,^^ 
us  much  as  rent  to  that  in  a  house  or  land,  to  the    «<"  oi*«« 
abandonee    of  the  ship;    abandonment,   to   in-       CAsr. 
surers,  being  in  all  respects  as  effectual  a  trans- 
fer of  the  property  in  law,  as  an  actual  assignment 
iron  Id  be  to  a  purchaser. 

«  « 

Me  submitted  also,  that  on  principle  as  well  as 
authority,  the  abandonee  of  ship  was  entitled  to 
fVeight  earned  after  abandonment-— that  there  was 
nothing  in  the  nature  of  an  insurance  which  went 
to  aiFect  the  geixeral  principle  in  any  question 
arising  upon  it — and  that  this  was  merely  a  mode, 
under  the  insurance  law,  of  transferring  property 
in  diips,  which  would  give  a  right  to  an  insurer 
to  demand  an  assignment,  in  conformity  with  the 
RegisCei*  Acts.    There  could  be  no  reason,  there- 
lore,  why  an  ownership,  acquired  by  such  means^ 
should  not  have  all  the  incidents  which  belonged 
to  property  conferred  by  means  of  any  other  mode 
of  transfer,   and  it  is  not  contended,   that  the 
abandonee  does  not,  by  the  abandonment,  derive^ 
a  perfect  title  to  the  ship.     As  to  any  hardship 
which  may  arise  to  underwriters,  in  consequence 
of  the  law  affecting  any  supposed  understanding 
amongst  themselves  on  such  matters,  every  man 
making  a  contract  must  be  considered  to  be  ac- 
quainted with  all  the   legal  consequences  of  it^ 
and  is  bound  by  them. 

In  the  cases  of  Camden  v.  Anderson  (a),  and 

Morrison 

,    {dj  5  Term  Rep.  709. 
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1820.  Morrison  v.  Parsons  (a),  the  rule  that  the  right  to 

Davidsow  fi'^Jght  results  from  the  right  to  the  ownership 

and  ^others  ^f  the  vcssel,  is  carried  very  far,  and  may  be  cou- 

Caw.  sidered  as  settled. 

The  doctrine  that  freight  is  inseparably  connect^ 
ed  with  ownership,  is  settled  by  the  cases  of  ChiU' 
nertf  v.  Blackburne  (i),  and  Splidt  v.  Bowles  (c); 
for  the  sort  of  ownership  in  those  cases  is  shewn 
to  make  an  exception  to  the  general  rule  which 
has  always  been  recognized  incidentally  in  all 

* 

the  cases ;  and,  \n  Morrison  v.  Parsons^  it  is  ex- 
pressly decided. 

In  Thompson  v.  Rowcrofl  (rf),  the  right  of  the 
abandonee  of  the  ship  to  after-earned  freight  is 
still  further  favoured. ,  Lord  Ellenborough  says, 
that  if  the  question  had  been  between  the  two 
sets  of  underwriters,  he  should  have  considered 
the  underwriters  on  ship  as  having  the  stronger 
claim:  and  he  afterwards  says,  that  the  under- 
writers on  ship,  from  the  time  of  abandonment, 
stand  in  the  same  situation  of  owners,  ^xiAmust  bear 
the  expencesfrom  that  time.  [Dallas,  C.  J.— But 
ih  that  case,  the  Court  carefully  avoided  this 
question  which  did  not. arise  there,  by  narrowing 

« 

the  discussion  to  the  claim  of  tiie  parties  really 
concerned  in  the  subject-matter  of  the  litiga- 
tion.] 

.   The  principle    of   the    decision    in  Splidt  v. 

Borvles, 

(o)  2  Taunt.  407.  (c)  10  Jpaat,  279. 

(6)  1  H.  Bla.  in.  {d)  4  Eait,  34. 
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Bowles^  is  merely  that  as  a  charter-party  of  af^      laao, 
freifi^htment  is  a  mere  personal  contract,  without     ^"^^'^^ 
seal^  for  the  payment  of  freight,  and  an  ideal    andothen 
and  incorporeal   thing,    it  cannot   therefore  be      cass. 
assigned ;  because  it  is  not  only  a  mere  chose  in 
action  ;   bui  there  being  no  privity  between  the 
freighter  and  the  intermediate  vendee,  no  action 
could  be  maintained  by  one  against  the  other,  and 
the  vendor  transfers  none  of  his  personal  con* 
tracts  or  liabilities,  whereas  in  the  case  of  an  aban*    . 
donment,  he  does ;  and  the  wages  of  the  master 
and  crew,  and  repairs  and  all  expences  of  earning 
the  freight  are  afterwards  cast  upon  him.    It  ist 
in  effect,  a  continuance  of  the  same  ownership* 
On  the   same   point  were  cited  Macarthy   y. 
Abel  (a),   Shafye  v.  Gladstone  (b)^  and  Leatham 
V.  Terry  (c). 

He  also  submitted,  that  it  may  be  controvertedt 
for  it  was  a  question  of  considerable  difficulty^ 
whether  freight  insured  be,  in  point  of  law,  a 
subject  of  abandonment  ? 

[The  Court  suggested  the  case  of  Oreen  v* 
The  Royal  Ea^change  Assurance  Company  (^)«] 

In  addition  to  the  objection  taken  in  that  case, 
that  freight  was  not  a  specific  tangible  thing,  and 
therefore  incapable  of  such  an  abandonment  as 
would  give  a  right  of  possession  to  the  aban- 
donee, it  was  insisted,  that  it  could  notf  be  aban« 

doned, 

(a)  6  East,  388.  (e)  3  Bos.  &  Poll.  470. 

\h)  7  Ibid.  34.  (lO  1  Marsh.  Kep.  447. 
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18S0*       donedi  because  it  was  a  chose  in  action  giving 


the  party  a  mere  equitable  claim,  on  which  no 

and  others     action  could  be  maintained.     If  this  were  cor* 

Cass.       ipect,  therefore,  the  law   of  abafidoimient  could 

not  be  applied  to  a  question  of  right  under  an 

insurance  on  freight. 

r 

Difikulties  and  inconveniences  would  arise  from 
a  different  doctrine,  which  should  establish  diat 
freight  was  a  distinct  subject-matter  of  insurance, 
and  that  the  right  to  it  did  not  follow  the  right 
to  the  ship.     If  ship  were  insured  by  one  under-* 
writer  and  freight  by  another,   and  the  owner 
should  sell  the  vessel,  or  deviate  during  the  voy« 
age,  the  policy  on    the  freight  would   lie   dis-^ 
charged :    or,  suppose  ship  and  freight  insiired, 
and    ship   abandoned,    nothing    beiAg    said    of 
freight,   and  the  underwriters   on  ship  changed 
her  destination,  as  they  might  do ;   in  that  case 
the  policy  on  freight  would  be  vacated.    Again, 
in  case  of  her  capture,   and  being  carried  to  a 
port,  from  whence  notice  lis  sent  to  the  own^s 
who  abandon,  the  underwriters  are  not,  in  that 
case,    bound   to    pursue  the  voyage,   on  taking 
possessi<^i»,  for  the  purpose  of  meeting  the  insu*- 
rance  on  freight.    They  may,  however,  complete 
the  voyage  if  they  dunse  i  and,  if  tbey  do^  they 
would  be  entitled  to  the  freight  earned  therdby 
.     on  their  own  account^  because  the  ship  becomes 
their  property.  In  all  cases^  therefore,  unless. there 
be  a  special  and  express  contract  to  the  contrary^ 
the  right  to  freight  is  incidental  to  the  ownership 
of  the  vessel. 

LitttcdaUy 
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.  Zittledalcs  in  reply,  denied  that  there  was  any       mo. 

an^ogy  between  the  right  to  freight,  as  with  re-  i>j^^n»o» 

spcct  to  a  ship,   and  the  right  to  rent,  as  with  «*  «'^'» 
respect  to  a  house  or  land,  which  were  never      Caib. 
made  the  subject  of  separate  oMitracts,  as  the 
former  were. 

The  case  of  Splidl  v.  Bowles  shews,  that  all 
depends  on  the  terms  and  nature  of  the  contract 
between  the  parties;  and  that  the  right  to 
freight,  on  the  pert  of  owners,  depends  on  tech^ 
nical  distinctions,  and  does  not  always  follow  the 
right  to  the  ship.  There  is  no  provision  for  that 
in  the  policy,  in  case  of  abandonment ;  and  it  is 
])ot»  ifSQfact9y  such  a  transfer  as  carries  with  it 
the  right  to  freight — at  least,  when  separately 
insured*  It  is  made  in  contemplation  of  actual 
loss;  and  capture  is  only  fortuitous,  and  out  of 
tlie  contemplation  of  the  parties. 

He  also  urged,  that  it  had  been  always  custom* 
vy  in  practice,  on  settling  losses,  to  consider 
equally  the  claims  and  liabilities  of  the  under- 
writer on  freight,  as  of  the  underwriter  on  ship ; 
and  the  insurers  of  freight  always  contribute  their 
proportion  of  salvage. 

If  freight  were  not  the  subject  of  abandon* 
xncnt^  still  the  insurers  on  freight,  being  liable  on* 
a  general  loss,  ought  to  have  the  benefit-of  what 
had  been  saved ;  and  the  equitable  claims  of  the  in- 
surer on  freight  are  entitled  to  be  protected.  It 
can  make  no  difi<srence  if  freight  were  only,  as 

has 
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laso.  has  been  urged,  an  ideal  and  not  a  tangible  thing, 

Datipbon  ^  ^^^S  ^  it  ni3y  be  the  subject-matter  of  a  benc- 

*n^J»^«"  ficial  agreement. 


Cash. 


Dallas,    Chief  Justice^   now   delivered  the 
judgment  of  the  Court. 

This  case  came  before  the  Court  on  a  writ  of 
enror  from  the  King's  Bench.    It  is  unnecessary 
to  state  the  facts  in  detail,  as  they  will  be  found 
fully  and  accurately  set  forth  in  the  printed  re« 
port  of  what  passed  on  the  original  argument  in 
the  Court  below.     It  will  be  sufficient  on  the 
present  occasion,  to  observe,  that  there  had  been 
two  separate  insurances -v-i  the  one  on  ship  and 
the  other  on  freight*    The  ship  had  been  cap* 
tured  and  re-captured  in  the  course  of  the  voyage, 
and  had  ultimately  earned  freight.    There  having 
been  an  abandonment  of  ship  to  the  underwriters 
on  ship,  and  of  freight  to  the  underwriters  on 
freight,  the  question  now  to  be  determined  by  us 
arose— whether,    upon  such  abandonment]^,   the 
abandonment  of  ship   includes  freight,    aqd  en* 
titles  the  underwriters  on  ship  to  the  freight  also, 
wholly  and  exclusively,  under  that  abandonment  t 
or,  whether  the  underwriters  on  freight  are  en-? 
titled  to  the  freight,  as  having  insured  the  freight 
specifically,    and    having  from    the   assured  an 
abandonment  of  si^ ch  freight  under  the  insuiance 
so  made. 

This  question,    long   depending,   but   always 
avoided,  because  in  former  cases  not  necessary  to 

be 
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be  decided,  has  at  last  been  determined  by  that       ledo.* 
Court  from  whose  judgment  error  is  now  brought,     o^*^^"^ 
in  which  three  of  the  learned  Judges  held,  that  an     and  oten 
abandonment  of  ship  included  freight;   and  a       ca«b. 
different  opinion  was  delivered  by  Mr.  Justice 
BayUtfi  who  considered  that  an  abandonment  of 
freight  gave  the  abandonee  a  right  to  such  freight 
as  a  subject-matter    of  insurance,  separate  and 
distinct  from  that  of  the  ship,  with  reference  to 
contracts  on  policies  of  insurance. 

It  would  be  an  idle  parade,  and  a  waste  of  time, 
to  go  into  the  subject  at  lai^,  fully  treated  of  as 
it  is  in  all  the  elementary  works  on  insurance 
law,  and  more  particularly,  as  the  printed  report 
to  which  I  have  already  alluded  'contains  all,  in 
point  of  authority  and  observation,  that  can  pro- 
perly belong  to  the  question. 

I  shall  therefore  merely  advert  to  the  general 
grounds  on  which  the  argument  has  proceeded, 
and  on  which  the  decision  must  now  depend. 

First,  It  is  not  denied,  that,  generally  speaking, 
an  assignment  of  ship  includes  freight ;  but  it  is 
said  that  it  does  so,  because  such  is  the  natural 
effect  and  consequence  of  such  assignment  where 
there  is  no  agreement  between  the  parties  to  the 
contrary ;  whereas,  in  cases  of  abandonment  under 
insurance,  such  agreement  is  to  be  implied  from 
the  practice  of  making  separate  insurances,  which 
the  law  of  this  country— different  in  this  respect 
from  the  law  of  other  countries— permits :  and 

that 


i=Mo.  that  the  law  will  therefore  keep  Ae  interest  of 

j)Avi0iair  ^^^  parties  separate  and  distinct^  giving  to  the 

aiu  otiuus  underwriter  on  ship  the  ship  abandoned,  and  the 

.<^A»%  freight  to  the  underwriter  on  freight  abandoned. 

That  such  a  *  practice  has  prevailed  is  undoubt- 
edly true ;  hut  there  is  a  fallacy  in  confounding  the 
fact  of  that  practice  with  the  legal  effect  of  a  con- 
tract for  insurance.  It  is  the  practice  itself  that 
raises  the  legal  question.  To  make  the  practice 
decisive  of  the  law,  it  would  be  necessary  to  go 
further,  and  to  show  a  practice  of  settling  losses 
m  confofmit^r  to  it,  and  that  the  underwriters  on 
ship  have  never  claimed  the  frei^t,  and  the  un^ 
derwriters  on  freight  have  constantly  received  it 
Such  a  practice,  if  of  sufficient  prevalence  and 
notoriety  to  raise  the  presumption  of  generat 
knowledge,  would  show  the  understanding  of 
parties  with  reference  to  which  they  must  be 
taken  to  deal,  and  would  therefore  form  the  basis 
0f  the  contract  between  those  who  were  respec- 
tively privy  to  it.  But  it  was  admitted  in  the 
argument  in  the  Court  below,  and  adverted  to 
upon  the  Bench,  and  has  dgain  been  admitted  in 
the  argument  here,  that  there  has  been  no  such 
settled  practice;  but  that,  on  the  contrary,  the 
question  has  altogether  hitherto  been  the  subject 
of  controversy,  the  underwriters  on  ship  having, 
in  every  instance,  resisted  the  claim  of  the  under- 
writers on  freight,  asserting,  that  the  freight  be^ 
longed  to  themselves,  a$  owners  of  the  shipi  on 
tbe  abandonment  being  made. 

It 
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It  is  not'  pretended,  that  tliere  haa  been  any 
actual  agreement  to  the  ccmtrary  in  this  case,  and 
it  seemb  to  follow  of  course  that  no  such  agree-    andTothen 
ment  can  be  implied  from  the  mere  practice  of      caib. 
insuring  separately,  when  we  find  that  the  practice  ' 
stops  with  the  fact  of  so  insuring,  and  the  effect 
of  such  fact  has  constantly  been  matter  of  dis- 
pute.   I  have  dwelt  on  this  the  more,  because  I 
obserye  that,  in  the  Court  below,  the  argument 
was  mainly  pressed,  on  the  ground  that  such  an 
agreement  was  to  be  implied—- which  I  think  it 
cannot  be  for  the  reasons  which  I  have  given. 

'    It  then  becomes  our  business  to  enquire-^there 

being  then  no  actual  or  implied  agreement  be<- 

tween  the  two  sets  of  insurers— what,  in  point  of 

law,  IS  the  effect  of  the  contract  into  which  they 

have  respectively  entered  with  the  owners.    I  say 

the  two  sets  of  insurers ;  because  it  is  not  neces* 

sary  to  consider  the  consequence  of  a  separate  in? 

aurance  and  abandonment  of  freight  between  this 

insurers  on  freight  and  the  assured,  under  M  cir« 

eumstances  that  might  possibly  ari9e  on  the  con^ 

tract  directly  made  between  them.     Confining^ 

therefore,  the  consideration  in  the  manner  stated^ 

what  is  the  legal  operation  of  the  respective  con* 

tracts  ?   In  resolving  this  question,  I  put  no  stress 

upon  the  fact  that  freight  passes  under  a  genend 

assignment  of  ship ;  because  that  appears  to  me 

to  be  begging,  the  question— *the  question  ari^ng 

joa  a  supposed  distinction,   existing  in  cases  of 

abandonment,    as  being  different  from  common 

transfer  by  the  ordinary  modes.   The  effect  of  it^ 

correctly 


MO 


and  others 
Casb 
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IMO.  correctly  considered,  is  only  to  remit  the  question 
DAYiDsoit  to  the  general  operation  of  law,  supposing  the  dis- 
tinction contended  for  to  fail.  Nor  do  I  place 
reliance  on  the  assignee  of  the  ship  becoming  the 
owner  of  her,  in  a  common  case ;  for  there  agaon 
the  question  turns  upon  the  asserted  distinction. 
Neither  do  I  give  weight  to  the  mere  fact  of  se- 
parate insurances ;  for  this  also  would  be  to  take 
that  point  for  granted  :  and  they  are  not  separate 
but  connected,  if  made  under  a  general  under- 
standing that  each  shall  refer  to  and  be  regulated 
by  the  other. 

'  But  the  case  seems  to  me  to  result  to  this  :-• 
if,  in  every  other  case  of  transfer,  the  freight  fol- 
lows the  assignment  of  the  ship ;  and  if  abandon- 
ment be  but  a  different  term  for  assignment,  and 
the  same  in  effect,  unless  modified  to  a  different 
purpose  by  the  agreement  of  parties ;  and  if  in 
this  case,  so  far  from  there  being  any  such  agree- 
ment,^  either  actual  or  in  fact,  or  to  be  presumed 
in  law,  the  contrary  is  to  be  implied*— the  case 
only  amounting  to  claim  on  one  side,  and  resist- 
ance to  such  clium  on  the  other  — the  reason 
fails  for  taking  this  case  out  of  the  general  law : 
and,  consequently,  the  underwriters j  on  ship, 
under  the  abandonment  to  them  of  ship,  are 
entitled  to  freight. 

In  so  deciding,  we  shall  not  break  in  up(m 
the  general  legal  principle,  by  engrafting  upon 
it  an  anomaly  of  doubtful  convenience ;  nor  will 
the  decision  lead  to  any  difficulty  in  future,  as 

ship 
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ship  and    freight  may  be  made   the  subject   of      1820. 

one  and  the  same  insurance ;  or,  if  there  be  any  jj^^j^g^,, 

practicable  objection  to  this  of  which  I  am  not  ^^  ^^^^ 
aware,  the  parties  may  contract,  with  reference      Caib, 
to  the  law  as  now  finally  settled,  supposing  the 
case  to  end  here. 

I  will  merely  further  state,  that  I  have  avoided 
going  into  much  that  has  on  former  occasions 
been  closely  or  loosely  applied  to  the  subject, 
having  confined  myself  for  the  reasons  given,  and 
which  I  will  not  repeat,  to  a  single  and  general 
view  of  it. 

The  consequence  of  our  opinion  is,  that  the 
judgment  of  the  Court  of  King's  Bench  must  be 
affirmed. 

Judgment  affirmed. 
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IN  THE  EXCHEQUER  CHAMBER. 

Coram  Richards,  Lord  Chief  Baron* 


Tuaimf^     Leathes  (RectoF  of  Mcpal  and  Vicar  of  Sut^ 
w%^w        '  ton^y  V.  Thoikas  Newitt  the  younger,  Wil- 

1.IAM  Cole,  (Occupiers  of  Lands  &c.  \vl  Mcpal) 
Phiuip  CAWTfioavEi  William  Cawthoeke 
the  younger,  and  Thohas  Matlik,  Execa- 
tor  of  Joseph  Matlin,  (Occupiers  of  Lands 
&c.  m  Sutton)  The  Dean  and  Chapter  of  Ely^ 
(Patrons  of  the  Churches  of  Mepal  and 
Sutton^  Lords  of  the  Manor  of  both  Parishes, 
claiming  to  be  Impropriators  of  part  of  the 
Great  Tithes  of  &^fto^),  Townlet  Ci^arksoki 
(Sub-lessee  of  the  Fellows  of  Jesw  College), 
RiCHABD  Lord  Bishop  of  Bath  and  fFellSf 
Edward  R.  Rayneb,  William  D.  Plamf- 
LIN,  and  T.  P.  Foley,  Fellows  of  Jestis  Col- 
legCf  (Lessees  of  the  Dean  and  Chapter  of 
Ely). 

Principle  of  BY  the  decree  made  on  the    hearing  of  this 
^^'     .  cause,  in  July  1817,*  the  Lord  Chief  Baron  de- 

a  Vicar  claim-  ^^ 

ing  from  occu-  CrCCCi 

by  his  bill  made 

the  Rector  a  party  defendant  and  his  lessees  and  their  snb-Ieuee,— the  Rector  and  his 
lessees  not  only  insisted  on  their  title^  bat  examined  witnesses,  and  the  Court  decreed  in 
account  of  certain  tithes  acainst  the  occupiers,  and  Usues  to  try  moduses,  and  whether 
the  ffreat  tithes  in  question  belonged  to  the  Rector  or  Vicar.  Ttie  Rector  acceptisd  tfait 
last  Issue,  and  went  to  trial.  The  Plaintiff  (in  Equity)  failed  in  the  issues  on  the  modnes 
with  the  occupiers,  and  succeeded  on  the  issue  tried  with  the  Rector  as  to  the  great  tithes 
claimed. 

The  cause  coming  on  to  be  heard  on  |he  pagiea  for  farther  directions,  it  was  oriered 
tkatC  he  Plaintiff  (ift  Equity)  should  pay  the  Defendants  the  coits  of  the  Issues  hi  which 

he 
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creed  an  account  to  be  taken  of  all  the  tithes 
claimed,  (except  milk)  of  lands  in  the  occupation 
of  Ncwitt  and  Cole^  in  the  parish  of  Mepal ;  and 
he  directed  the  following  issue  to  be  tried :  whe- 
ther there  existed,  as  pleaded,  a  modus  of  Is.  for 
every  milch  cow  in  lieu  of  the  milk  of  such  cow  j 
.  the  Defendants  Newitt  and  Cole  to  be  Plaintiffs, 
and  the  Plaintiff  to  be  Defendant. 


fl68 

1820. 


Lbathei 

Ntwirv 
wmI  otbers* 


Ah  account  was  also  decreed  of  the  small 
tithes  of  the  titheable  matters,  (except  milk  and 
calves)  taken  from  the  lands  within  the  vicarage 
15/^  Sutton,  in  the  occupation  of  the  Defendants 
P.Cawthorney  W.  Catvthorne^  and  Maylin,  and 
the  following  issues  were  directed,  to  try 

First,  The  Plaintiff's  right,  as  vicar ^  to  the 
great  tithes  of  the  lands  in  the  occupation  of  the  ' 

»ame  Defendants  in  North  Fenn  &c.  part  of  a 
certain  district  of  marsh  land  in  Sutton^  in  which 
issue  the  Plaintiff  in  Equity  was  to  be  Plaintiffs 
and  the  Defendants  The  Dean  and  Chapter  of 
Ely,  were  to  be  Defendants. 

Secondly, 

he  fftiled :  and  it  was  also  decreed/that  the  Deftndants  the  Reetor  and  his  leasees  should 
pay  the  Plaintiff  (in  Equity)  the  costs  arising  from  the  interrogatories  and  depositions 
and  otherwise  occasioned  by  the  commissions  issued  by  the  Rector  for  the  examination  of 
witoesses*  to  be  taxed  ^c.  'wid  the  coets  of  the  issoe  at  law,  and  the  subsequent  proceed- 
ings thereon.  The  lessees  were  decreed  also  to  pay  the  Plaintiff  the  costs  incurred  by 
the  Plaintiff  u\  the  executittg  a  commission  for  the  examination  of  witnesses  on  tb^ir  part ; 
for  although  it  might  have  been  necessary  to  make  the  Rector  a  party,  if  he  had  only 
insisted  on  his  title  by  his  answer,  examining  ito  witnesses  and  not  accepting  the  issue, 
(which  he  was  not  bound  to  accept)^  nor  taking  any  other  step,  he  might  not  bate  been 
liable  lo  costs  on  the  Plaintiff's  succeeding ;  but,  having  become  active  when  he  should 
have  been  passive,  he  made  himself  liable.— -So  also  his  lessees. 

The  sub-lessee  not  having  examined  wttaessesj  nor  taken  any  step  to  put  the  Plaintiff 
to  nanecessary  additional  expense,  his  costs  were  ordered  to  be  paid  to  him. 

'HAm  Govt  never  directs  costs  ordered  to  be  paid,  to  be  taxed  as  ftcfwem  altonKif  Ml 

N    K   4 
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1820.  Secondly,  A  modus  of  6d.  for  every  milch  cow, 

y^^'^'^^     in  lieu  of  the  tithe  of  milk  of  such  cow ;  and 

9. 

Nbwitt 

aod  others.  Thirdly,  A  modus  of  one  halfpenny  for  every 
calf  fallen  or  dropped  in  the  parish,  in  lieu  of  the 
tithe  or  tenth  part  of  the  price,  if  sold. 

In  those  two  last  issues  the  Defendants  the 
Cawthornes  and  Maylin  {the  occupiers  in  Sutton) 
were  to  be  Plaintiffs,  and  the  Plaintiff  was  to  be 
Defendant. 

The  Plaintiff  declined  to  take  any  of  the  issues 
decreed,  except  as  to  the  claim  of  the  great  tithes 
in  Sutton.  That  was  tried,  and  the  Plaintiff  (in 
equity)  succeeded  in  establishing  his  right  so 
claimed* 

The  cause  came  on  to  be  heard  on  the  postea 
for  further  directions  on  the  28d  of  November, 

1819,  when 

■  • 

Jervis  and  Raithby  appeared  for  the  Plaintiff. 

Clarke  and  New  Ian  df  for  the  Defendants  tbe 
Dean  and  Chapter  of  Ely. 

Boteler  and  Richards,  for  the  Defendants 
Newitt^  CoUf  the  Cawthornes,  and  Maylin. 

Dowdeswellf  for  the  Defendant  Clarkson,  and 

Blake  for  the  Defendants  the  Bishop  of  B(Uh 

aod 
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and  /Veils  and  the  other  lessees  of  the  Dean  and      1820. 
Chapter  of  Ely.  ^^^^ 

Mbwitt 

The  sole  matter  remaining  to  be  disposed  of  Md  oUmis. 
in  this  stage  of  the  cause,  was  the  question  of 
costs  between  the  parties,  and  particularly  the 
apportionment  as  between  the  several  different 
Defendants.  It  was.  principally  agitated  as  it 
affected  the  Dean  and  Chapter  of  Ely^  who  con- 
tended, that— -being  involun1;^y  parties  to  the 
suit,  and  not  litigants,  having  been  made  Defen- 
dants by  amendment,  because  the  Plaintiff  could 
not  proceed  unless  they  were  made  parties ;  and 
having  themselves  no  direct  or  immediate  interest 
in  the  event — they  ought  to  be  allowed  the  costs 
of  the  suit,  which  proved,  in  the  result,  to  be  a 
very  difficult  and  intricate  one :  aiid  Bcrney  v. 
Etfre  {a)  was  cited. 

On  the  other  hand  it  was  urged,  that  the  Dean 
and  Chapter  were  parties  interested  in  the  cause ; 
and,  having  set  up  a  claim  which  they  could  not 
support,  they  ought  to  pay  their  full  proportion 
of  costs.  They  had  attempted  to  avail  them- 
selves of  an  advantage  from  the  suit,  and  had 
much  embarrassed  the  Plaintiff  by  the  defence 
which  they  had  set  up,  and,  in  consequence,  were 
no  longer  a  merely  formal  party.  That  defence 
they  had  failed  in,  after  having  examined  wit- 
nesses to  prove  it.  Their  situation  was  therefore 
reduced  to  the  ordinary  case  of  Defendants  fail^ 
ing  in  their  defence,  and  they  ought,  consequent- 

(a)  3  Atk.  387. 
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1820.      ly,  to  pay  their  fair  proportion  of  the  costs,  or  at 

L1ATHE8     ^^^^  ^^^^  ^^^'-^  ^  *^^y  ^^^  ^^^^  '^^  means  of 
adding  to  the  expences  of  the  suit. 


Nbwitt 
■Bdothen, 


On  the  part  of  the  Defendant  Clarkson  it  was 
urged,  that  he  would,  it  fortiori,  be  entitled  to  be 
paid  his  costs,  as  he  was  a  party  merely  formal, 
and  had  been  altogether  passive  in  the  course  of 
the  cause. 

The  Lord  Chief  J5flro«.— I  take  it  to  be  the 
clear  Law  of  the  Court,  that  generally  speaking, 
a  decree  can  only  be  made  against  the  party  liable 
to  account \  and  an.acbount  can  only  be  taken 
againsit  the  occupier ;  and  there  can  consequently 
be  no  decree  against  any  other  person.  It  is 
difficult  to  say  that  any  decree  can  be  made 
against  the  owner  of  the  estate :  and  the  Court 
cannot  give  costs  against  a  party  against  whom 
it  can  make  no  decree. 

.  The  Plaintiff's  proper  course  in  the  first  in* 
stance,  was  to  have  -confined  his  bill  to  the  oc- 
cupiers, and,  in  point  of  law,  he  could  not  insist 
on  any  other  persons  being  made  parties.  It  is, 
however,  oftentimes  very  convenient  for  a  Plain- 
tifft  and  sometimes  even  very  necessary  to  have 
other  parties  before  the  Court*;  and  in  this  case 
it  might  have  been  difficult  for  the  Plaintiff  to 
have  avoided  making  the  Dean  and  Chapter  and 
their  lessees  Defendants.  There  is,  certainly, 
nothing  litigious,  as  has  been  observed,  in  the  de- 
fence 

^  Vide  p€tch  r.  JDafton,  ante,  p.  12,  S.  P. 
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fence  set  up  by  the  Dean  and  Chapter;  but  they 
might  have'  been  told,  that  they  made  a  defence 
which  they  could  not  succeed  in.  They  relied  on 
the  argument  and  decree  of  the  Court  of  Equity ; 
and  it  is  clear,  that  ever  since  Lord  Northings 
ton's  time,  such  a  defence  could  not  be  sustained. 
The  Plaintiff  proceeded,  notwithstanding,  to  a 
hearing  of  the  cause,  against  the  occupiers  and 
the  other  parties,  the  Dean  and  Chapter  insisting 
on  a  title  to  the  tithes,  or  to  some  of  them.  They 
and  their  lessees,  however,  do  not  content  them- 
selves with  merely  putting  in  an  answer  insisting 
on  their  title,  but  they  take  part  with  the  occu- 
piers and  mingle  in  the  cause.  They  actually  go 
into  evidence  in  support  of  their  case,  and  ex- 
amine witnesses;  and  they  thereby  caused  a 
very  considerable  increase  of  expense  to  the  Plain- 
tiff. If  they  had  not  done  so,  I  might  have 
thought  tliat  they  were  not  liable  to  pay  the 
Plaintiff's  costs  down  to  the  hearing.  Whether 
I  should  have  given  them  costs  is  another  mat- 
ter. 

When  the  cause  came  to  a  hearmg,  it  turned 
put  to  be  one  of  very  considerable  difficulty,  and 
it  occupied  a  great  portion  of  time.  The  Court 
then  were  of  opinion,  that  the  Plaintiff  had  not 
satisfactorily  established  his  case ;  and  being  de- 
sirous that  other  evidence  should  be  furnished, 
affording  more  isatisfactory  information  than  could 
be  derived  from  depositions  on  paper,  issues 
were  directed.  One  was  to  try  a  modus  set  up  by 
the  occupiers  of  lands  in  Mepalj  and  in  that  the 

Plaintiff 
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Plaintiff  failed :  of  course,  therefore,  he  must 
pay  the  costs  connected  with  that  part  of  the 
cause.  In  two  other  issues,  directed  to  try  the 
moduses  set  up  in  Sutton^  he  also  failed.  The 
costs  of  those  also  must  be  paid  by  him.  In  all 
other  respects,  however,  and  in  the  most  import- 
ant issue,  he  succeeded ;  and  if  he  is  to  pay  the 
costs  where  he  has  failed,  it  is  surely  no  more 
than  just  that  he  should  receive  costs  where  he 
has  succeeded. 


The  difficulty  of  the  case,  and  the  length  of 
time  which  it  occupied,  I  must  put  out  „of  the 
consideration ;  because  the  difficulty  did  not  arise 

■ 

from  the  principles  of  the  decree,  but  from  th? 
facts  of  the  case. 


The  Dean  and  Chapter  having  made  themselves 
efficient  parties,  and  having  taken  an  active  part 
in  the  defence,  by  which  they  augmented  the  ex- 
pences  of  the  suit,  it  seems  to  me  to  be  just  that 
they  should  pay  all  the  costs  incurred  before  thie 
hearing,  which  were  occasioned  by  their  exami- 
nation of  witnesses.  That  examination  was  al- 
together unnecessary.  They  might  have  done 
without  it ;  but  halving  taken  that  course,  it  is 
but  reasonable,  I  think,  that  they  should  pay  the 
costs.  I  shall  therefore  order  that  the  Dean  and 
Chapter  pay  the  costs  of  the  interrogatories  and 
depositions  under  the  commissions  issued  by  them 
for  the  examination  of  witnesses  in  this  cause. 

After  the  hearing,  the  Dean  and  Chapter  still 

proceeding, 
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proceeding,  accepted  an  issue,  and  they  certainly 
were  not  bound  to  do  so.  They  therefore  acted 
voluntarily  in  so  doing.  They  put  the  Plaintiff 
to  further  litigation  by  that  step ;  and,  the  parties 
having  gone  to  law,  costs  must  be  paid  to  him 
who  succeeded.  The  Dean  and  Chapter  failed  • 
they  must  therefore  pay  to  the  Plaintiff  the  costs 
of  the  trial  of  the  issue-— that  is,  all  the  costs  in- 
curred after  the  hearing. 

The  occupiers  stand  in  the  common  case  of  oc- 
cupiers. They  do  not  dispute  whether  one  or  tlie 
other  of  them  are  liable.  They  only  say,  the 
Plaintiff  is  not  entitled  to  costs.  In  this  case  the 
Dean  and  Chapter  are  identified  with  the  occu- 
piers :  they  are  all  as  one  person  in  many  respects. 
The  only  distinction  is,  the  Plaintiff  must  have 
his  costs  as  against  the  occupiers  from  the  begin- 
ning, and  as  against  the  Dean  and  Chapter  as  I 
have  already  pointed  out. 

With  respect  to  the  Defendant  Clarkson,  as  he 
has  not  examined  any  witnesses,  and  as  there  was 
BO  absolute  necessity  for  making  him  a  party, 
because  the  Plaintiff  might  have  gone  on  withput 
making  him  a  Defendant,  his  costs  must  be  paid 
by  the  Plaintiff.  I  do  not,  however,  mean  to  say, 
that  any  blame  attaches  to  the  Plaintiff  for  having, 
out  of  abundant  caution,  perhaps,  made  him  a* 
Defendant ;  but,  as  I  can  make  no  decree  against 
him,  the  Plaintiff  must  pay  him  his  costs  *. 

The  Bishop  of  Both  and  WellSj  and  the  other 

lessees 

•  Vide  Fetch  v.  Dalian,  ub.  sup. 
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lessee,  are  in  pari  casu  with  the  Dean  and  Chap- 
ter,  inasmuch  as  they  have  occasioned  costs  to  be 
incurred,  by  the  examination  of  witnesses,  and 
those  they  must  aiso  be  decreed  to  pay  to  the 
PlaintifF.  Had  they  not  occasioned  any  such  ex- 
pense they  would  have  been  in  the  same  situation 
with  Clarkgofis 


Dowdeswetly  at  the  conclusion  of  the  Lord 
Chief  Baron's  judgment,  applied,  on  the  part  of 
Ctarkson,  that  directions  might  be  given  in  the 
order  to  be  drawn  up  for  taxing  the  costs  that 
they  should  be  paid  to  him  as  between  attorney 
and  client;  but 

.  The  Chief  Baran  observed,  that  it  was  an  in- 
variable rule  in  this  Court  never  to  make  any  such 
order.  He  said,  he  was  aware  that  the  Lord 
Chancellor  does  sometimes  so  order,  but  that  it 
was  what  he  never  should  do,  as  he  much  ap- 
proved of  the  diiferent  practice  of  this  Court  in 
that  respect,  from  experience  of  die  evils  attend- 
ing the  present  course  in  the  Court  of  Chancery. 


The  following  decree  was  afterwards  drawn  up. 
The  bill  to  be  dismissed)  with  costs,  as  against 
Defendant  Clarkson  to  be  taxed  by  the  Deputy 
Remembrancer,  and  paid  by  the  Plaintiff. 

It  was  also  ordered  to  be  referred  to  the  Deputy 

Remembrancer  to  tax  the  Plaintiff's  costs  to  the 

hearing,  and  he  was  to  distinguish  what  costs  had 

been  incurred  by  the  Plaintiff  for  interrogatories, 

depositions,  and  otherwise  occasioned  by  the  com- 
missions 
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tnissions  issued  by  the  Defendants  the  Dean  and 
Chapter  of  Ely^  for  the  examinatipn  of  witnesses 
in  this  cause :  and  that  such  costs  be  paid  by  the 
said  Dean  and  Chapter  to  the  Plaintiff! 

And  the  Deputy  Remembrancer  was  also  or- 
dered to  distinguish  what  costs,  if  any,  had  been 
in  like  manner  incurred  by  the  Plaintiff  in  the 
executing  a  commission  for  the  examination  of 
witnesses  on  the  part  of  the  Defendants  the 
Bishop  of  Bath  and  fTells^  and  the  other  Defen- 
dants the  lessees  of  the  Dean  and  Chapter  otEfyf 
.who  were  to  pay  the  Plaintiff  such  costs.  And 
the  remainder  of  the  Plaintiff^s  costs^  when  taxed 
as  aforesaid,  to  be  paid .  by  the  Defendants  T. 
Newitt  the  younger,  and  William  Cole^  P.  Cauh 
thornCy  W.  Cawthorne  the  younger,  and  T.  May- 
lin^  (the  occupiers)  to  the  Plaintiff.  And  it  was 
referred  to  the  Deputy  Remembrancer  to  tax  the 
Plaintiff's  costs  of  the  trial  of  the  issues  at  law  in 
which  he  succeeded  against  the  Defendant  the 
Dean  and  Chapter  of  Ely^  and  of  the  subsequent 
proceedings  thereon  to  be  paid  by  Defendant  the 
Dean  and  Chapter  of  £/j(.  And  he  was  also  to 
tax  the  Defendants  (the  occupiers)  their  costs  of 
the  suit,  as  to  the  tithes  demanded  in  kind  of  the 
titheable  matters  covered  by  the  moduses,  in  re- 
spect of  which  issued  had  been  directed,  and  which 
the  Plaintiff  had  declined  trying,  to  be  paid  to 
the  Defendants'  Clerk  in  Court. 

The  Deputy  Remembrancer  to  tax  the  Plaintiff 
his  subsequent  costs  of  the  suit  to  be  paid  by  all 
the  Defendants,  except  the  Defendant  Clarkson. 

Boteler 
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Botekr  now  moved,  on  the  part  of  the  several 
Defendants  the  occupiers,  pursuant  to  notice,  that 
one  of  the  Masters  should  review  the  taxation  of 
the  Plaintiff's  costs  in  this  cause,  and  tax  off  all 
such  costs  as  were  allowed  the  Plaintiff  as  against 
the  Dean  and  Chapter  of  Ely^  in  respect  of  their 
separate  defence,  and  that  the  Defendants  the 
occupiers  might  be  allowed  such  costs,  to  be 
added  to  their  costs  when  taxed. 


Jervis  appeared  for  the  Plaintiff,  and 

'Clarke,  for  the  Defendants  the  Dean  and  Chap- 
ter of  Ely,  to  oppose  the  motion,  which 


The  Court  refiised. 


With  Costs. 


isams 


Srtjurjiy,     Foreman  and  Hatch,  Assignees  of  Weight  (a 

%5th  Nov,  . 

Bankrupt)  Lessee  of  vicarial  Tithes,  v.  South- 
wood. 


Same  Plaintiffs  r.  other  different  Defendants  in 

five  other  Suits. 


After  a  decree  JeRVIS  movcd  that  the  above  suits  might  be 

consolidated  and  considered  as  one  suit,  and  that 

the 

*  Vidt  Foreman  t.  Blake^  ante,  vol.  vii.  p.  654. 

and  whilst  an 

appeal  from  the  judgment  was  pending  In  the  House  of  Lords,  the  assignees  of  the 
Plaintiff,  who  had  in  the  mean  time  become  bankrupt,  filed  six  different  bills  against  six 
different  Defendants  to  the  former  suit,  for  an  account  of  tithes,  the  Court  refused  a 
motion  to  consolidate  the  causes :  nor  would  thev  order  that  the  proceeding  in  all  the 
suits  but  one  should  be  stayed,  that  all  might  be  determined  by  the  decision  in  that  one. 


bad  been  ob- 
tained by  the 
Plaintiff  in  a 
suit  for  tithes, 
of  which  he 
was  lessee, 


FORKMArN 

and  another 
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the  Defendants  might  be  at  liberty  to  put  in  a       ig^o. 
joint  and  several  answer  thereto. 

This  motion  was  made  on  an  affidavit  of  one 
of  the  Defendants^  stating  that  the  bankrupt,  as 
lessee  of  tlie  vicar  of  Pitminster  {Somerset), 
Michaelmas  Term,  54  Geo.  3,  filed  one  bill  against 
all  the  Defendants,  (occupiers  of  lands  in  the 
parish)  except  one,  for  the  tithes.  The  Defen- 
dants answered,  and  witnesses  liaving  been  exa- 
mined, the  cause  was  heard,  and  an  account  de- 
creed. The  Defendants,  conceiving  that  they 
were  entitled  to  an  issue  to  try  the  moduses  set  up 
by  them,  appealed  to  the  House  of  Lords,  which 
was  then  pending.  The  Deputy  Remembrancer 
afterwards  made  his  report,  which  was  confirmed. 

• 

The  affidavit  then  stated  that  the  present  Plain- 
tiffs (who  were,  on  the  bankruptcy  of  Wright, 
made  Plaintiffs  in  the  original  cause  as  his  as- 
signees, before  the  cause  came  on  to  be  heard) 
after  the  decree  had  been  pronounced,  filed  these 
six  several  bills^  praying  the  same  accounts  as  had 
been  prayed  against  them  in  the  first  single  bill-~ 
and  that  the  Plaintiffs  had  instituted  many  other 
suits  against  other  occupiers,  and  it  concluded  by 
the  Deponent  expressing  his  belief  that  such 
suits  were  unnecessarily  multiplied  for  the  sole 
purpose  of  causing  the  Defendants  vexation  and 
expense. 

It  was  urged,  that,  under  the  circumstances  of 
this  case,  the  application  was  fair  and  reasonable, 

and 


I ' 
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iwa.      and  oug^t  to   be  granted,  on  the  principle  on 
^Ij^^l^j^   which  the  practice  was  now  universally  adopted 
uid  another  ]^  ^Yi^  Courts  of  Law,  of  Consolidating  actions  in 
80UTHW00D.  all  cases  where  it  appeared  that  the  whole  ques- 
tion between  the  parties  might  be  disposed  of  in 
one  suit,  whereby  expense  and  trouble  might  be 
saved  on  all  sides.    And  he  submitted,  that  in 
this  case,  the  application  was^  free  from  any  ob-- 
'  jection  which  might  be  urged  in  the  case  of  a 
common    suit  for  tithes    immediately    between 
the  clergyman  and  occupiers,  as  the  Plaintiffs 
were  merely  the  assignees  of  a  bankrupt  who  was 
lessee  of  the  vicar  to  whom  the  tithes  belonged ; 
and  it  was  a  simple  question  of  right  between  the 
parties  which  only  awaited  the  determination  of 
the  appeal. 

Martin  opposed  the  motion,  submitting,  that 
there  was  no  analogy  between  cases  of  suits  for 
tithes  and  actions  at  law.  He  contended,  that 
on  every  principle,  the  present  Plaintiffs  were  to 
be  considered  as  standing  in  the  situation  of  the 
vicar,  and  insisting  on  his  rights.  An  insuper^ 
able  objection  to  this  motion  was,  that  the  effect 
of  it  would  be  to  enable  a  whole  parish  to  com- 
bine successfully  against  the  parson,  so  as  to 
oppress  and  harass  him  in  ^  pursuing  his  legal 
remedy,  by  placing  him  under  many  disadvan- 
tages. '  He  also  urged,  thjit  by  a  consolidation  the 
Plaintiff  would  be  tied  down  to  proceed  with  the 
suit  at  the  risk  of  costs,  when  it  may  happen  that 
he  might  find,  with  respect  to  some  of  the  De- 
fendants, that  the  suit  ought  to  be  stopped ;  and 

it 


J 


MICHAELMAS  TBRM,   1  GEO.   IV.  $75 

it  was  impossible  to  say  that  the  defences  would  leso. 

be  the  same.      Some  of  the  Defendants,   too,  ^^''v^ 

might  be  disposed  to  submit  and  settle  with  the  and  anotiier 

Plaintiff  without  further  litigation,    and    some  soirrawoon. 
might  have  a  good  defence  whilst  others  may 
not.                                                                 < 


He  cited  a  case  of  Davies  v.  Moseley,  wherein 
a  similar  application  was  made  to  this  Court  in 
May  last,  which  was  refused  with  costs :  and  he 
stated  that  another  motion  of  the  same  kind  had 
b^en  made  in  the  original  suit  in  this  case,  and 
refused  ♦. 

The  Lard  Chief  Baron  (with  whom  Graham 
and  Garraw,  Barons,  concurred)  adopting  the 
argument  pressed  in  opposing  the  motion,  de- 
clared it  to  be  his  decided  opinion  that  there 
could  be  no  ground  stated  on  which  this  sort  of 
application,  which  was  unprecedented  in  a  Court 
of  Equity,  could  be  sustained. 

Wood,  Baron,  on  the  contrary,  expressed  a 
strong  conviction  that  this  was  a  very  proper  ap- 
plication, and  made  in  a  case  which  fully  autho- 
rized it,  and  therefore  it  ought  to  be  granted. 
His  Lordship  said,  there  was  no  reason  on  which 
the  practice  in  the  Courts  of  Law  had  been  found* 
ed  which  would  not  apply  to  suits  of  this  nature, 
and  the  objections,  if  there  were  any,  to  the 
practice  in  Courts  of  Equity  might  be  urged 
ags^inst  it  in  Courts  of  law.    If  the  suits  could 

not 

•  Vide  Foreman  r.  Blake,  ante,  rol.  tu,  fu  6S4. 
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1826.       not  be  consolidated,  at  least  there  could  be  no 
Foreman     objection  to  Staying  the  proceedings  in  all  but 
and  aoother   ^^^^  ^jj^  decree  in  which  might  bind  the  whole. 
souTHwooD.  The  greatest  advantages  to  all  parties  had  been 
found  to  result  frpm  such  a  practice  in  cases  of 
actions  upon  policies  against  several  underwriters, 
which  had   been  introduced  with  so  much  suc- 
cess by  Lord  Mansfield^  whereby  all  the  expense 
and  delay  of  multiplicity  of  suits  were  avoided. 
.  Courts  of  Equity,  in  adopting  a  similar  practice, 
miglit,  as  the  Courts  of  Law  were  in  the  habit  of 
doing,  oblige  Defendants  who  came  to  make  the 
application,   to  submit  to  any  reasonable  terms 
which  might  tend  to  facilitate  the  enquiry  into 
the  justice  of  the  case. 

Motion  reifused,  without  Costs. 


tBthNo9.  Lakeman  V.  M^'Adam. 


An  extent  at  1  HE  Plaintiff  had  obtained  a  verdict  against  the 
Crown  against  Defendant  at  the  last  assizes  for  the  county  of 
its  debtor  has   Lancaster^  for  300/.,  in  an  action  for  money  had 

not,  before  in*    '     i  •       i 

quisitton         ^nd  received. 

tal^en,  the  ef- 
fect of  divest- 

debtort^righ?"  The  cause  was  tried  before  Mr.  Justice  Parke, 
debtovor  to    ^^^  ^^^  objcctious  now  made  were  taken  at  the 

receive  the         *  t-iAo] 

debt.  ^"^» 

An  action,  commenced  after  an  extent  issned  against  the  debtor  of  a  Crown-debtor, 
bnt  before  the  ta)(ins  of  an  iqqaisitioB  nnder  it— and  proceeded  in  by  the  assignees  of  the 
Plaintiif  (who  hkd  in  the  mean  time  become  bankrupt)  in  his  name,  after  inqoisitioo 
taken  and  the  debt  so  sued  for  had  been  seized  nnder  it  into  the  hands  of  the  Crowo, 
and  an  amoveta  tnanu8  issned,  on  the  application  of  the  bankrupt  aAer  issue  joined :  Held, 
to  have  been  well  proceeded  in ;  and  -the  Court  discharged  a  rule  for  setting  aside  the 
verdict  obtained  and  entering  a  nonsuit,  which  had  been  granted  on  the  ground  that 
the  Plaintiff  had  no  right  to  continue  the  suit  under  soch  circumstances. 
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trial,  but  were  over-ruled,  with  leave  to  move  for      laao. 
a  nonsuit. 


Liitledakf  in  the  early  part  of  this  Term,  ob- 
tained a  rule  to  shew  cause  why  that  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered, 
on  the  following  facts:— The  action  was  com- 
menced on  the  9th  of  Decemberj  1816,  when  the 
Defendant  was  arrested  at  the  PlaintiiF's  suit,  on 
process-  returnable  on  the  first  of  Hilary  Term. 
By  an  inquisition  taken  under  an  extent  against 
Bruce  and  Co.,  one  Ikin  was  found  indebted  to 
them;  and,  by  an  inquisition  taken  on  the  ex- 
tent which  issued  thereupon  against  him,  on  the 
%&th  of  September,  1816,  the  Plaintiff  was  found 
to  be  indebted  to  him,  and  an  extent  issued 
against  the  Plaintiff  on  the  same  day.  By  an  in- 
quisition taken  on  that  extent  on  the  23(/  of  Janu- 
ary,  1817,  the  Defendant  was  found  to  be  indebt- 
ed to  the  Plaintiff  in  the  sum  of  300/.  for  so  much 
money  had  and  received  to  his  use^  and  that  debt 
was  seized  into  the  King's  hands.  On  the  25th 
of  Aprilj  1820,  a  rule,  obtained  by  the  Plaintiff 
for  an  amoveas  manusj  was  made  absolute,  on  an 
affidavit  filed  the  11th  of  February j  1820,  stating 
that  the  debt  found  to  be  due  from  him  (^Lake- 
man)  to  Ikin,  was  due  from  him  as  the  acceptor  of 
a  bill  of  exchange,  which  had  been  since  paid  by 
the  drawer,  and  that  the  assignees  of  tlie  Plaintiff, 
who  had  at  that  time  become  a  bankrupt,  under 
a  commission  dated  the  2d  of  August ^  1817,  and 
his  estate  assigned  20th  Sept.  following,  were  then 
proceeding  in  this  action,  in  his  name,  against  the 

VOL.  VIII.  0  0  Defendant; 


taULEMAM 
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1820,  Defendant;  and  the  Sheriff  of  Lancashire  re- 
turned that  he  had  restored  the  possession  of 
the  said  debt  to  the  Plaintiff^. 


Lakbman 
M^^Adam. 


On  these  facts  it  was  submitted  that  the  debt 
•  belonged  to  the  Crown  when  the  action  was 
brought — that  the  amoveas  manus  should  have 
been  applied  for  by  the  assignees  of  the  Plaintiff,  ^ 
as  the  debt  ought  to  have  been:  restored  to  his 
assignees — ^and  that  the  Plaintiff  ought  to  have 
discontinued  after  the  amoveas  manus  had  been 
obtained,  if  by  that  proceeding  the  debt  was  re- 
stored to  the  Plaintiff;  and  he  should  have  brought 
a  new  action,  because,  when  the  present  action 
was  commenced,  he  had  a  right  to  sue. 

tsdNw.  Tindal  now  shewed  cause*.     He  contended, 

that  the  extent  had  not  the  effect  of  divesting  the 
right  of  the  Plaintiff  to  sue  for  the  debt  due  to 
him  from  the  Defendant,  and  that  it  did  not  vest 
in  the  Crown  from  the  teste  of  the  extent,  nor 
until  after  it  had  been  found  by  inquisition ;  and, 
in  this  case,  that  was  ^subsequent  to  the  com- 
mencement of  the  action.  The  inquisition  is  in 
its  nature  an  inquest  of  office,  founded  on  the  old 
legal  notion  of  assigning  debts  to  the  Crown, 
which,  in  modem  times,  has  given  way  to  seizure 
under  the  inquisition— -Gi/Aer/'s  Treatise  on  The 
Exchequer,  p.  167.  He  admitted,  that  although 
the  debt  might  be  bound,  for  many  purposes, 
from  the  teste  of  the  extent^  it  is  not  transferred 

or 

*  The  objection  that  the  anuweas  mamu  should  have  been 
applied  for  in  the  name  of  the  assignees,  was  given  np. 
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or  assigned  to  the  Cro\^  till  the  day  of  taking       i820. 
the  inquisition ;  and  even  then  the  creditor's  right 


Lakbmaii 


is  only  suspended,  but  not  extinguished.  « 


He  also  submitted,  that  if  there  were  any  thing 
in  the  objection,  it  ought  to  have  been  pleaded  in 
bar  of  the  further  maintenance  of  the  action,  as 
was  done  in  the  case  of  a  Plaintiff  becoming  alien 
enemy  after  action  brought,  because  it  is  in  the 
nature  of  a  plea  puis  darrein  continuance — LeBret 
V.  PapiUon  (a\  and  thus,  one  technical  objection 
would  be  answered  by  another. 

If,  however,  notwithstanding  what  had  been 
urged>  the  Court  should  be  of  opinion  that  the 
right  to  sue  was  taken  out  of  the  Plaintiff,  the 
amoveas  manus  must  be  considered  to  have  re- 
stored him  to  his  original  right  of  action ;  for  the 
effect  of  that  was  to  re-vest  that  right,  if  it  had 
ever  been  devested.  But  that  it  had  not  was  clear 
from  the  effect  of  the  amoveas  manus,  which  alone 
operated  to  remove  the  Plaintiff's  liability  without 
requiring  any  re-assignment  of  the  debt,  and,  had 
it  been  transferred,  that  would  have  been  abso- 
lutely necessary.  After  that  proceeding,  therefore, 
the  parties  were  placed  again  in  the  same  situation 
as  if  no  extent  had  been  issued. 

He  ultimately  adverted  to  the  statute  of  the 
67th  of  Geo.  HI.  c.  117.  s.  3,  which,  he  sub- 
mitted, had  provided  that  the  rights  of  creditors 
should  not  be  prejudiced  by  the  seizure  of  debts 

into 

(a)  4  East,  602. 

o  o  2 
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1830.  into  the  hands  of  the  Crown,  reserving  to  parties 
all  their  remedies  as  if  the  Crown  process  had 
never  interfered. 


Laksman 

o. 
M«ADAir; 


Littledale^  in  support  of  the  rule,  submitted 
that  it  was  not  necessary  in  an  extent  to  have  an 
inquisition  in  order  to  vest  the  debt  in  the  Crown. 
The  object  of  the  inquisition  is  to  find  the  debt 
merely,  and,  when  found,  it  is  bound,  by  relation, 
from  the  teste  of  the  extent,  which  is  the  award 
of  execution,  and,  in  respect  of  chattels  personal, 
binds  them,  into  whatsoever  hands  they  shall 
afterwards  come — Vin.  Abr.  Prerog.  of  the  King, 
(D.)  pL  4.  Debts  are  personal  chattels— 2  Roll. 
Abr.  157 ;  and  are  bound  from  the  teste  of  the  ex- 
tent. The  Queen  v.  Arnold  (a).  If  so,  the  seizure 
could  not  be  pleaded  as  matter  puis  darrein  con- 
tinuance. 

As  to  the  amoveas  manus  bavins:  restored  the 
parties  to  their  original  situation,  he  contended 
that  it  had  not  that  effect  in  this  instance  at  least, 
because  it  had  not  issued  till  after  the  cause  was 
at  issue ;  and  the  Defendant  having  in  the 
mean  time  become  bankrupt,  the  debt  was  re- 
stored to  his  assignees,  and  not  to  him,  and  it 
vested  in  them.  If  the  Defendant  had  pleaded 
the  extent,  the  Plaintiff  could  not  have  replied 
the  amoveas  manus,  because  it  was  not  then  in 
existence :  or  if  he  had  applied  to  withdraw  his 
replication  for  the  purpose  of  replying  the  new 
matter,  that  would  have  been  liable  to  the  objec- 
tion 

(c)  7  Vin.  Abr.  104. 


V. 
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tion  that  it  was  a  replication  by  a  Plaintiff^  of  1«»- 
matter  puis  darrein  continuance,  which  would  laicbman 
have  been  bad,  because  the  use  and  object  of 
pleas  puis  darrein  continuance  is  to  stop  the 
Plaintiff  from  proceeding  further,  and  not  to 
enable  him  to  go  on.  His  only  course,  therefore, 
would  have  been  to  have  discontinued,  and 
brought  a  fresh  action.  He  should  have  began 
de  novo,  and  that  is  what  he  may  still  do ;  so  that 
he  is  not  without  remedy  if  he  proceed  in  the 
proper  manner. 

The  Court  intimated  at  the  close  of  the  argu- 
ment that  they  considered  this  to  be  a  question 
which  required  much  attention,  and  therefore 
they  deferred  their  decision. 

Adv.  vult. 

The  Court  this  day  discharged  the  rule.  They 
did  not  state  any  reasons  for  so  determining. 
From  what  fell  from  the  Court  in  the  course 
of  the  argument,  however,  they  appeared  to 
consider  that  the  extent  did  not  operate  to 
divest  the  right  of  the  Crown-debtor,  or  so  to 
transfer  the  debts  due  to  him  as  to  disable  him 
from  ««ing  his  debtors  to  recover  his  debts  c 
and  that  if  they  were  paid  bondjide,  without  col* 
lusion,  between  the  teste  of  the  extent  and  the 
day  of  taking  the  inquisition,  such  payments 
would  be  good  as  against  the  Crown.  They  ob- 
served that  the  extent  and  inquisition  operated 
rather  to  give  the  Crown  a  lien  on  the  debts  due 
to  its  debtor  than  to  divest  the  debt,  or  deprive 

.  him 
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Laebman 
M«Adam» 


him  of  his  right  to  sue,  being  analogous  in  effect, 
when  perfected  by  the  taking  of  an  inquisition, 
with  the  old  writ  of  protection,  by  which  the 
debts  due  to  Crown  debtors  were  secured  to  sa- 
tisfy the  Crown. 


■■ 


frtk  Nw. 


The  Court  re- 
foaed  an  appli- 
cation for  a 
mle  to  com- 
pote interett 
and  costs  on  a 
snm  recovered 
by  vehlicty  np 
to  a  given 
period,  daring 
which  the 
-Plaintiff  bad 
been  delayed, 
bv  every  possi- 
ble expedient 
and  proceed- 
ing, for  two 
Years  and  a 
half,  made  on 
«n  affidavit, 
stating  the 
circamstances, 
and  which 
made  out,  cer- 
tainly, a  case 
ofnnparalleled 
delay  and  vex- 
ation, by 
which  the 
Plaintiff  was 
pat  to  an  ex- 
pense in  costs 
of  upwards  of 
lOOOl.  in  an 
ordinary  case 
of  an  action 
on  bills  of  ex- 
diange* 


Jarrold  V.  ROWE. 

LlTTLEDALE  moved  for  a  rule  to  shew 
cause  why  it  should  not  be  referred  to  the  Master 
to  compute  interest  on  the  Plaintiff's  debt  from  the 
26th  of  Matfy  1818-^up  to  which  time  the  Juiy 
had  computed  interest  on  the  trial  of  this  cause» 
and  assessed  damages,  including  such  interest— -and 
to  enquire  the  amount  of  the  money  recovered 
against  the  Defendant's  Bail  in  an  actioa  on  their 
recognizance^  over  and  above  the  costs  of  the 
action  against  the  principal ;  and  why  the  Plaintiff 
should  not  be  at  liberty  to  issue  execution  against 
the  Defendant,  and  to  levy  what  should  be  found 
due  to  the  Plaintiff  on  the  judgment  recovered 
(after  deducting  the  money  recovered  against  the 
Defendant's  bail  &c.)  and  to  levy  the  sum  ad- 
judged to  the  Plaintiff,  sec*  stat^  for  his  damages, 
costs,  and  charges,  sustained  and  expended  by 
reason  of  the  delayi  of  the  execution  of  the  judg- 
ment>  on  pretence  of  the  prosecution  of  the  writ 
of  error— on  the  ground  of  various  dilatory  and 
vexatious  proceedings  taken  for  the  purpose  of 

delay  • 

Tlic 
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The  application  was  founded  on  an  affidavit,       1820. 
detailing,  at  great  length  an  unprecedented  series 
of  proceedings  taken  on  the  part  of  the  Defendant 
both  at  law  and  in  equity,  tending  to  delay  the 
Plaintiff,  and  suspend  the  judgment  originally  re- 
covered by  him  in  an  action  on  three  bills  of  ex- 
change.   It  stated,  that  in  consequence  of  a  pro- 
posed arrangement  for  forbearance  being  broken 
off,  Plaintiff  commenced  the  suit — that  Defendant 
put  in  special  bail,  and  pleaded  five  sham  pleas** 
that  after  an  unsuccessful  attempt  to  put  off  the 
trial,  the  cause  was  tried  in  May^  1818,  when  the 
Plaintiff  recovered  a  verdict  for  1 298/.,  the  amount 
of  the  bills,  with  interest — that  since  that  time 
all  kinds  of  subterfuge  had  been  resorted  to,   to 
defeat  *the  Plaintiff,  by  which  he  was  delayed  two 
years  and  a  half.    A  bill  in  Equity  had  been  filed 
for  an  injunction,  and  writs  of  error  were  brought 
in  the  Exchequer  Chamber  and   in  Parliament^ 
both  on  the  judgment  in  the  original  action  and 
that  in  the  action  against  the  bail,  which  lat- 
ter was  defended  (by  the  Plaintiff  in  substance) 
for  the  purpose  of  delay ;  and  the  money  being 
at  last  paid  into  the  hands  of  the  Sheriff  of  Devon 
by  the  bail,  the  Defendant  served  a  notice  on  him, 
requiring  him  not  to  pay  it  over  to  the  Plaintiff, 
as  the  Defendant  meant  to  move  to  set  aside  the 
execution,  and  to  apply  to  the  Court  of  Chancery 
for  an  order  to  have  the  money  paid  into  Court,  to 
abide  the  event  of  the  suit  there — that  no  such 
motion  or  application  had  been  made,  and  (the She- 
riff being  ruled  to  return  the  writ)  it  had  been  at 
length  paid  over  to  the  Plaintiff  *s  Clerk  in- Court. 

.  The 


SB4 


1820. 


Jarrolo 
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The  affidavit  concluded  by  stating  tfiat  the 
Plaintiff  had,  in  consequence  of  such  proceedingSi 
been  put  to  an  expense  in  costs  of  upwards  of 
1000/.,  being  300/.  and  upwards  beyond  the 
ahiount  of  the  probable  allowance  to  him  of 
costs  on  the  taxation,  and  that  the  costs  occa- 
sioned by  the  Defendant's  writ  of  error  in  the 
Exchequer  Chamber  were  still  unpaid. 


It  was  admitted  that  the  application  was  novel 
in  practice,  but  it  was  submitted  to  be. reason- 
able and  just  under  the  extraordinary  circum- 
stances disclosed  in  the  affidavit  on  which  it  was 
founded. 

The  Court,  however,  refused  the  motion. 


Tuea»lay^ 
Nov,  27. 


BeKING FIELD   V.    StEATFORD. 


This  Court  iHE  Plaintiff,  who  was  a  tobacco  manufacturer, 
rcllonToi'ghl  had  brought  an  action  in  the  Court  of  King's 
cliurTSiiiist  ^^^^^  (^f  ^vhi^J^  h^  had  S^^^^  notice  <^he  30th  of 
Ixc^Mrl/us-  ^ug^?0  against  the  Defendant,  the  collector  of 
SSy  o^^i**  excise  for  the  port  of  London,  for  having  refused 
iad /oT^  to  sign  two  certificates  of  the  payment  of  the 
i&if  Miwi  certi-  excise  duty  due  upon  the  delivcrvt  for  home  trade 

^fil«,  where  by  •     •'  *  •'  - 

^c.  (suggest-    consumption    or    manufacture,    of  two    several 

ing  loss)  where  .  .  /»        i  i  /•    i      -ni   • 

p«r#  of  the  quantities  of  tobacco,  the  property  pt  the  rlam- 
beeDq/Jerww*/*  tiff,  thc  fulI  amouut  of  the  duty  (1^.  per  pound) 
formation'^for'  being  alleged  to  have  been  tendered  in  the  month 

their  condem-  ^C 

nation  is  de-  "  ^ 

pending  in  the  Court  of  Exchequer, 

And  they  will  order  thc  trial  of  thc  action  removed  to  wait  the  result  of  the  trial  of 
tUt  information. 
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of  July y  after  having  been  weighed  by  the  proper       ^g^, 
officer ;  by  means  whereof  the  Plaintiff  had  been 


prevented  from   obtaining  the  delivery   of  the     '"""*^** 
tobacco  from  the  warehouses  of  the  London  Dock  ^^*^^'^"'* 
Company f  and  had  in  consequence  sustained  great 
loss,  by  being  thereby  hindered  from  selling  the 
goods. 

Walton  now  moved  (on  notice)  that  the  action 
might  be  removed  into  this  Court,  to  await  the 
trial  of  the  issue  of  an  information  depending 
therein  for  the  condemnation  of  one  of  the  quan-- 
tities  of  tobacco,  touching  the  seizure  and  non- 
delivery of  which  the  said  action  had  been 
brought.  The  motion  was  founded  upon  an  affi* 
davit,  stating  that  the  Defendant  had  refused  to 
take  the  duties  tendered,  and  to  sign  the  required 
certificates,  because  a  large  part  of  the  tobacco 
had  been  seized,  in  the  month  of  September,  by 
an  officer  of  excise  as  forfeited,  and  that  the 
seizure  had  been,  in  the  present  Term,  returned 
into  this  Court  in  a  certain  writ  and  indenture  of 
appraisement,  for  condemnation,  and  a  claim  had 
been  entered  in  the  Plaintiff's  name.  He  sub- 
mitted that  this  was,  under  the  circumstances^  an 
action,  the  subject-matter  of  which  concerns  the 
King's  revenue ;  and  therefore  he  was  entitled,  on 
the  authority  of  the  case  of  Carothorne  v.  Camp* 
bell  (a),  to  the  order  prayed  for  the  removal  of 
the  cause  into  this  Court.  In  this  action,  the 
questions  would  be,  of  the  growth  of  what  coun- 
try the  tobacco  was  ?  and  what  was  the  amount 

of 
(«)  1  Anatr.  2Q6. 


I 
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1890.      of  the  duty  chargeable  ?     It  was  stated  that  a 
Bm!inwaLD  ^^^^^^^  application  had  been  granted  by  this  Court 
STSATroan.  ^^  Michatlmas  Term,  1818,  havitg  been  unsuc- 
cessfully opposed  by  the  Common  Seijeant. 

Jervhf  on  the  part  of  the '  Plaintiff,  opposed 
the  motion.  He  admitted  the  principle  generally, 
that  the  Court  might  remove  actions  which  con- 
cern the  revenue  or  touch  the  profit  of  the  King ; 
but  he  insisted,  that  in  the  preseijit  case,  this  was 
not  such  a  matter,  and  therefore  not  properly  and 
exclusively  cognizable  in  this  Court.  This  was 
an  action  for  refusing  to  take  the  duties  tendered 
merely.  It  has  nothing  to  do  with  the  seizure, 
which  is  a  distinct  and  independent  question; 
and,  in  tact,  when  the  Plaintiff's  cause  of  action 
accrued  the  seizure  had  ^ot  been  made,  nor  indeed 
till  after  the  action  was  brought. 

[The  Court  suggested  that  a  higher  duty  may 
have  been  due  than  that  tendered.] 

In  that  case  the  Plaintiff  would  be  nonsuited ; 
and,  with  respect  to  a  large  proportion  of  the 
tobacco,  there  had  been  no  seizure;  and  the 
Court  will  not  remove  the  cause  where  a  part  of 
the  subject-matter  of  the  action  is  compounded 
of  goods  actually  condemned  and  of  goods  not 
xizMe.'^Barkley  an4  another  y.  Walters  {a). 

He  also  objected  to  that  part  of  the  application 
which  prayed  that  the  cause  might  be  ordered  to 

abide 

(a)  Bunb.  306. 
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abide  the  event  of  the  pending  information,  as       1820« 
operating  to  delay  the  Plaintiff.  8.^111^^ 

.8THA170H0* 

fraltonf  about  to  reply,  was  stopped  by 

The  Court,  who  granted  the  order,  observing, 
that  there  could  be  no  doubt  about  the  propriety 
of  the  application. 


The  KiKO<v.  John  Villers.  muNw. 

[In  a  matter  of  Stamps— on  several  writsof 

immediate  extent.] 

The  subject-matter  of  this  case  was  the  amount  sherifff  are 

not  entitled  to 

of  a  claim  of  poundage,  and  for  extra  expences  poundage  on 
set  up  by  the  Sheriffs  of  Coventry ^  on  a  levy  made  inthecrown- 
and  money  received  by  them  under  certain  writs  t^ionf  oi^er 
of  extent,  issued  against  the  Defendant,  a  distri-  against  him : 
butor  of  stamps,  for  a  debt  due  to  the  Crown.  Nor  on 

noney  paid  by 
the  Sureties  of 

The  Defendant  /.  Fillers  had  been  for  many  or^X  h«  ^*' 
years,  previous  to  the  year  1806,  distributor  of  SS^SiTSSSJ^. 
stamps  for  the  county  of  Warwick  and  city  of  J^^to^ob- 
Coventry.  In  the  month  of  Jpril  in  that  year  Jf^lJ^lJJJ* 
these  extents  were  issued  against  him,  for  ah  gj^^^ffshavc 
alleged  debt  of  29,000/.,  and  upwards.  The  real  ^I^^^^^ 
balance  found  due  to  the  Crown,  on  a  return  of  tent,  as  she- 

1     r^      1      •  1     riffk;  to  cotted 

Stamps,  was  13,671/.  5^,  6a.  The  levies  were  made  debts  due  to 
*^  '  '  ,     the  Crown- 

under  debtor ;  and  if 
they  receive 
such  debts, 
they  cannot  make  it  the  ground  of  a  charge  for  poundage  on  the  amount. 


ViLLBRf. 
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1820.  under  the  circumstances  stated  below  in  the  report 
^•^^^^"^^  .  of  the  Deputy  Remembrancer,  to  whom,  after  many 
•.  applications  to  the  Court  on  the  several  claims, 
it  was  ultimately  referred,  to  take  an  account  of 
the  debt  due  to  the  Crown  at  the  time  of  issuing 
the  extents,  and  of  all  the  money  levied  and  raised 
under  them,  and  its  application,  and  to  take  an 
account  of  the  sum  of  5000/.  deposited  with  the 
Receiver  General  of  Stamps  by  William  Villers 
and  William  Belcher^  the  Defendant's  sureties,  on 
account  of  the  debt  due  to  the  Crown,  and  of  the 
interest  and  accumulations^  and  the  application 
thereof.  And  the  Deputy  Remembrancer  was 
further  ordered  to  state  to  the  Court  the  different 
dates  of  the  receipts  and  payments  of  the  Sheriffs 
of  Coventry^  as  well  under  the  process  against  the 
Defendant  as  under  other  writs  of  extent  and  ven^ 
ditioni  ea:ponas  issued  against  other  persons  impli- 
cated in  those  proceedings,  and  to  ascertain  the 
Sheriff's  poundage  on  executing  the  said  writs  of 
extent,  or  any  process  under  the  same. 

The  Deputy  Remembrancer,  accordingly,  by 
his  report  (dated  the  8th  of  July ^  1820)  found 
that  there  was  due  to  the  Crown  from  the  Defen- 
dant the  sum  of  J  8,800/,  8^.  %d.^  and  that  the 
whole  of  that  debt  had  been  paid  in  the  manner 
mentioned  in  the  first  schedule  annexed  to  his 
report. 

That  the  Sheriffs  of  Coventrjf  had,  under  the 
writs  of  extent,  taken  the  body  of  the  Defendant, 
and  kept  him  in  custody>  and  had  seized  various 

freehold 
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freehold  and  leasehold  estates,  notes^  bills,  monies       1820. 


numbered,  and  other  property  belonging  to  the     ^^  ^^^^ 
Defendant  of  considerable  value ;  and  that  they      vitLEM. 
had  also, returned  upon  the  inquisition  debts  due 
to  the  Defendant  to  a  large  amount. 

« 
He  also  found,  that  upon  the  arrest  of  the  De- 
fendant and  seizure  of  his  property,  the  Defen- 
dant's sureties,  W.  Villers  and  Belcher^  applied  to 
the  Commissioners  of  Stamps  to  obtain  the 
Defendant's  discharge  out  of  custody,  to  which 
the  Commissioners  consented,  on  the  sureties 
depositing  with  them  a  sum  of  5000/.  of  their 
own  monies,  to  be  laid  out  in  Exchequer  bills,  to 
indemnify  the  Crown  against  any  deficiency,  ac- 
cording to  the  terms  and  conditions  of  a  written 
agreement,  the  substance  of  which  was— -that  that 
sum  should  be  deposited  to  secure  to  the  Crown 
*any  deficiency  that  should  appear  on  the  sale  of 
the  Defendant's  effects,  to  satisfy  the  Crown's 
debt  out  of  the  produce — the  5000/.  to  be  laid 
out  in  Exchequer  bills — and  at  the  expiration  of 
twelve  months  from  tibe  date  of  the  venditioni 
exponas^  or  before,  as  soon  as  the  Defendant's 
effects  should  be  'converted  into  money,  the 
5000/.,  or  a  sufficient  part  thereof,  to  be  applied 
to  supply  the  deficiency,  and  pay  what  should  be 
then  found  remaining  due  to  the  Crown  on  the 
said  debt,  the  surplus  to  be  returned  to  the 
sureties. 

That  the  5000/.  was  accordingly  paid  on  the 
2d  of  May^  1806,  into  the  hands  of  the  Receiver 

General 
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.  r 

1820*      General  of  Stamps,  in  Exchequer  bills,  and  the 
Jr^^     Defendant  was  the  next  day  discharged  out  of 

The  iLino  •'  ° 

••        custody  by  supersedeas. 

He  further  found,  that  the  Sheriffs  of  Coventry^ 
before  they  had  made  any  return  to  the  writs  of 
extent,  and  without  process,  or  any  authority 
from  the  Court  of  Exchequer j  but  in  conformity 
with  a  letter  •  addressed  to  the  Undersheriff  by 
Edward  Estcourt,  esq.  the  then  solicitor  for  the 
Stamp  Duties,  dated  the  18th  of  Jpril,  1806, 
applied  to  various  debtors  of  the  Defendant,  re- 
.  siding  in  the  counties  of  Warwick,  Somerset, 
Northampton,  fFbrcester,  Stafford,  and  elsewhere, 
out  of  the  jurisdiction  of  the  Sheriflf  of  Coventry, 
and  received  debts  due  to  the  Defendant  from 
such  debtors  to  the  amount  of  2,700/, ;  and  that 
they  had  obtained  payment  of  other  debts  due  to 
the  Defendant  from  persons  residing  within  their 

bailiwick 

^  That  letter  'was  in  the  foUowiDg  terms,  stating  the  exieni 
of  the  power  given  by  the  Solicitor  of  thp  Stamp  Duties,  and 
kU  auihoriiy  for  so  doing.  It  is  transcribed  here  becanse  it 
mfO.  'be  iennd  to  have  produced  some  animadTersion  firom 
the  Court: — 

**  I  have  received  your  letter  of  the  17th  instant,  and  I 
*'  have  communicated  the  contents  to  the  Commissioners  of 
^  this  revismie,  vho  desire  me  to  inform  yoa,  that  they  see 
**  no  objection  whatsoever  fdr  your  receiving  any  of  the  debts 
**  due  to  Mr.   Villen,  when  the  balance  is  clear  and  not 
**  disputed  by  him,  but  not  otherwise,   previous  to  your 
**  taking  the  inquisition ;  and  you  will  of  course  state  in  your 
**  return  to  the  writ  the  several  sums  so  received.    If  yon 
**  sliould  find  it  necessary  to  have  further  time,  there  seems 
<<  no  objection  to  enlarging  the  return  of  the  writ  for  a  short 
**  period;  and,  in  that  case,  you  will  have  the  goodness  to 
**  send  the  writs  to  me  for  that  purpose.'^ 
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bailiwick  to  the  amount  of  2000/.  and  upwards,       leso. 
in  tlie  whole  4830/.  11^.  l^d. 


That,  under  the  writ  of  venditioni  esponas  after- 
wards issued,  the  Sheriffs  had  levied,  previous  to 
December^  1808,  9604/.  3^.  1^.  $  and  that  they 
had,  out  of  that  sum,  paid  and  applied,  in  part  - 
satisfaction  of  the  said  extents,  and  had  retained 
for  their  extra  costs  and  expenses  in  the  execution 
thereof,  as  allowed  pursuant  to  an  award  made  in 
this  cause  on  the  10th  oi  July^  1818,  and  for  their 
poundage,  the  sums  mentioned  in  the  third  sche- 
dule to  the  report, 'amounting  in  all  to  the  sum 
of  8314/«  2«.  4^.,  which,  deducted  from  the  said 
sum  of  9604/.  S#.  7</.,  left  a  balance  in  the 
Sheriff's  hands,  in  respect  of  the  monies  so  re- 
ceived by  them,  of  1290/.  1*.  3rf. 

He  also  found,  that  the  said  sum  of  5000/.  had 
been  deposited  with  the  Receiver  General  in  £*- 
chequer  bills,  which  were  renewed  from  time  to 
time  as  former  bills  were  paid  off. 

That  the  accumulations  accruing  thereon  by 
interest,  amounted,  on  the  8th  day  of  August^ 
1810,  to  1070/.  19^.  9//.,  making  together 
6070/.  19^.  9d.;  and  that,  <m  the  same  day,  the 
Commissioners  returned  to  the  sureties  4000/.  in 
Exchequer  bills,  leaving  in  the  hands  of  the 
Receiver  General  2070/.  12*.  9tf.,  which,  by  accu- 
mulation, amounted  on  the  6th  of  March^  1813, 
to  the  sum  of  2315/.  13*-  3^.,  part  of  which 
(2128/.  1*.  Sd.)  the  Commissioners  on  that  day 
appropriated,  being  the  amount  of  the  balance 

due 


Tbe  Ktiift 

VltLBftS. 
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18M.       due  to  tbe  Crown ;  and  that  the  remainder,  with 
j^^Q     subsequent  accumulations  to  the  2Sd  of  Scptem- 
yiuMu      *^^»  1818,  left  on  that  day  in  the  hands  of  th6 
Receiver  General  228/.  17*.  6rf. 

He  finally  found,  that  he  had  taxed  the  costs 
of  the  Crown,  amounting  to  1868/.  5*.  6(/.,  at 
613/.  0*.  4J. — that  he  found  the  poundage  of  tlie 
Sheriffs,  on.  executing  the  said  writs  of  extent, 
and  all  process  tliereon,  amounted  in  the  whole  to 
309/.  7*.  \Od.j  and  which  had  been  retained  by 
.them  out  of  the  9604/.  3j.  Id.  received  by  them, 
as  stated  in  the  third  schedule,  in  which  schedule 
he  had  distinguished  in  respect  of  what  particular 
sums  he  had  allowed  such  poundage. 

to 

The  three  schedules  referred  to  were  annexed 

to  the  report. 

« 

The  first  contained  an  account  of  monies  paid 
'  in  satisfaction  of  the  debt  due  to  the  Crown,  and 

was  as  follows:— 

£     u  d. 

Paid  6y  W»  ViUert,  the  Receiver  appointed  by 
the  Court,  to  the  Receiver  General  of  Stamp 
Dnties        -        - 2765    1    4 

Paid  by  the  Deputy  Remembrancer,  pnrsnant 
to  orders  in  the  cansci  the  produce  of  free- 
hold property  sold  under  the  extents    -        •      699    5    7 

Poundage  and  other  allowances  to  Defendant 

by  the  Commissioners  on  his  debt        -        -      618    0    1 

Paid  to  the  Receiver-General  by  the  Sheriffs  -    7700    0    0 

Paid  by  the  Receiver  General  out  of  the  pro- 
duce of  the  Exchequer  bills  mentioned  in  the 
Report       .......    2128    1    8 

£13,800    8    8 

The 
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The  second  schedule  contained  an  account  of 
the  sums  received  by  the  Sheriffs  under  the  writs 
of  extent,  a3  stated  in  the  report,  amounting  to 
9604/.  3s.  7|{/.,  on  some  of  which  poundage  had 
been  allowed  as  in  schedule  3,  and  on  others  not 
as  in  the  exceptions. 

The  third  schedule  contained  the  account  of 
the  several  sums  paid  and  applied  by  the  Sheriffs 
out  of  the  9604/.  3^.  7^d.  received  by  them, 
distinguishing  the  particular  sums  in  respect 
whereof  they  had  retsdned  and  been  allowed 
poundage,  as  follows :— - 


-    7700    0    0 


ReceiFer-Oeneral  of  Stamps  by  various 

drafts^  ampniiUng  together  to 
Retained  by  the  Sheriffs  for  extra  costs   and 

ezpences^  as  awarded  to  them  pursuant  to 

order  of  24th  of  Apni,  1818        -        -        - 
Poundage  on  the  following  sums,  at  Is.  6d.  in 

the  pound  for  the  6r8t  100/.,  and  Is.  for  the 

irewdue:— 

£    f.    d. 

On  amount  of  produce  of  sde 

of   honsel)old  fiimitsre    and 

other  Uke  elR^cts     •        -        *  1137  16    61 
On  aaiount  of  sde  of  winesy  &c. 

in  trade  ....  1713  11  10) 

From  sale  of  leasehold  at  JEeresley    216    0    0 
The  like  of  a  field     •  *    - 

■of  a  close    -        -        - 
of  stamp  oflSce     - 


404  94    6 


> 


sUble 


-of  vaults      -        -        - 
-of    coach    house     and 


2  2 
12  12 
14  14 
80    0 


0 
0 
0 
0 


1M0; 


TkeKuit 
Viu.aM« 


Sums  lecQved 
.on  wUdi  the 
\Shtriff  held  to 
/be  entitled  to 

poondaga* 


16    t>    0 


contingent  interest  of 
Mr.  ViUen\  under  Mr.  Belch- 
er's  will  •        -        • 


.    350    0    0 


J 
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Corned  wer  £3641  16    6  —8104  14    6 
PP 
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laao. 


'*%^*"*    /From  sale  of  the  IFyr/y  and  £«- 


VlLtlM. 

Sams  received 
by  the  Sheriff; 
on  which  he 
wai  held  en< 
titled  to 
poundage. 


rington  canal  shares 

■■-Grand  Junction  canal 


shares 


— ^Union  canal  shares   - 
TrCriium  canal  shares  - 


Amount  of  goods  and  effects  of 
Joieph  BXkAEneUfha  West,  sold 
^    under  writ  of  extent 


£  s. 

d. 

£   s.  d. 

541  15 

5 

8104  14  6 

276  0 

0 

118  3 

0 

72  1 

0 

11  0 

0 

-    118  18    6 


£4137  17  11—209    7  10 


£8314    2    4 


Sonift  pro- 
dnced  by 
means,  held 
not  to  give  the 
Sheriff  a  right 
to  poundage. 


4 


To  that  report'  the  Sheriffs  of  Coventry  filed 
the  following  exceptions  :— 

For  that  the  Deputy  Remembrancer  had  al- 
lowed to  the  said  Sheriffs  the  sum  of  209/.  7^.  lOd. 
for  poundage  only  on  the  several  sums  herein- 
after mentioned,  viz.  &c.  (stating  the  particulars 
and  sums  as  set  forth  above^  in  that  part  of  the 
third  schedule  which  distinguishes  th^  sums  on 
which  poundage  was  allowed)  amounting  to  the 
sum  of  4187/.  17s.  Ud. 

Whereas  the  said  late  Sheriffs  claim  to  be  also 
entitled  to  poundage  on  the  several  sums  herein- 
after mentioned  :-p-viz. 

£      M.    d. 
1st — ^On  moniti  found,    ieixed,   and  extended 

in  the  hands  and  possession  of  the  Defen- 
dant, under  the  said  vrits  of  extent,   and 
-received,  paid,  and  accounted  for  by  the  said 
late  Sheriffs,  amounting  to  the  sum  of       -    250    5   4} 


2d.- 


Michaelmas  term,  1  geo.  iv. 


2d.— On  the  amoant  of  notes  tnui  hUh  found  in 
the  hands  and  possession  of  the  Defendant, 
and  extended  and  received  by  the  said  late 
Sheriffs,  and  accounted  for  under  the  said 
writs  of  extent  -**..*       ^ 


#• 


^^ 


695 

1820. 
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3d.— On  the  amount  of  the  produce  of  two  notes 
in  the  hands  of  the  Defendant,  seized  under 
the  extent,  and  received  by  the  said  Sheriffs 
in  part  satisfaction  of  debts,  before  the  re- 
turn of  the  said  writs  of  extent,  and  account- 
ed for  by  the  said  Sheriffs  under  the  said 
writs  of  extent  *        .        .        .       - 


60    1    1 


4th. — On  the  amount  of  debts  extended  and  re* 
eeived  by  the  said  late  Sheriffs,  and  accounted 
for  and  paid  under  the  said  wriu  of  extent  -  4807    7 

5th.— On  the  amount  of  rents  extended  andre*^ 
eeived  hy  the  Sheriffs,  and  accounted' for  and 
paid  under,  the  said  writs  of  extent 


The  Kino 
Viu.Ba8. 


ISniDft  pfo« 
dnced  by 
means,  held 
not  to jsWe  the 
Sheriff^a  right 
to  poundage. 


22     4     9 


6th. — On  the  amount  of  60001.  paid  by  William 
ViUers  and  William  Belcher,  the  sureties  of 
the  Defendant,  in  order  to  obtain  the  liberation 
of  his  person^  from  the  custody  of  the  said 
Sheriffs,  under  the  said  units  of  extent   -        .  6000 

7th. — On  the  amount  of  monies  received  by  the 
Sheriffs  of  Thomas  Sharpe^  for  stamps  on 
certain  hat  .linings,  and  paid  and  accounted 
for  under  the  said  writs  of  extent 


0    0 


18     4    6 


8th. — On  the  amount  of  debts  due  to  the  Defenr 
dant,  and  extended  by  the  said  late  Sheriffs, 
under  the  isid  writs  of  extent     .        .        «  3402 

In  all  which  particulars  &c« 


0   6 


The  exceptions  nov  <iame  on  for  argument. 


Satntdaiy, 
C>'*'V^"-'  i^tk  N90. 

r  I"  3  Hullock, 


Th«  KiMO 

VlLLBRt. 
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"iSfe.  Hullock,  Serjeant,  rtndal,  and  ParkCy  in  sup- 

port of  the  exceptions,  insisted  that  the  Deputy 
Remembrancer  had  not  done  right  in  confining 
the  allowance  of  the  Sheriffs*  poundage  to  the 
amount  of  the  produce  of  the  effects  seized,  and 
which  had  been  sold ;  and  in  rejecting  the  claim 
of  poundage  on  the  sums  received  and  acciounted 
for  and  paid  by  the  Sheriffs  under  the  writs  of  ex- 
tent, and  which  were  the  subject-matters  of  these 
exceptions  to  his  report :  and  that,  in  rejecting 
the  Sheriffs'  claim,  he  had  proceeded  on  a  mis- 
take of  the  legal  principle  on  which  their  right 
was  founded* 

They  submitted,  that  the  Sheriffs  were  entitled 
to  poundage  on  all  the  money  which  had  been 
collected  by  virtue  of  the  process,  and  whilst  it 
.  was  in  force,  and  even  for  that  which  had  come 
to  the  Sheriffs'  hands  in  consequence  of  the  ex- 
tent being  issued,  although  paid  to  him  through 
the  medium  of   a  Receiver  appointed    by  the 

Court,  if  paid  under  coercion  of  the  process. 

» 

Taking  th6  sixth  exception  first,  they  con- 
tended that  Villers,  having  been  in  custody  for 
some  time  under  the  writ,  during  all  which  time 
the  Sheriffs  were  responsible  for  his  safe  keying, 
as  soon  as  the  5000/,  was  paid  for  his  liberation, 
as  found  by  the  Deputy  Remembrancer's  report, 
llie  Sheriffs  became  entitled  to  poundage  on  that 
sum,  as  so  much  money  levied  in  discharge  of  the 
Crown's  debt;  and  that  tlieir  Tight  then  vested,  and 
could  not  be  displaced  bV  the  appointment  of  a  Re- 
ceiver, or  any  other  act  of  the  parties,  or  of  any 

other 
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Other  person.     The  money  was  paid  in   ponse-       w^o.^ 
quraqe  of  the  arrest  of  the  person  of  the  Defen-    ^^^^ 
dant,  founded  on  and  by  virtue  of  the  process,     ^    •• 
and  was  therefore  raised  by  virtue  of  the  execu- 
tion by  the  Sheriff  of  the  writ  of  extent. 

Having  adverted  to  the  terms  of  the  statute 
8d  Geo.  I.  c.  15.  s,  3,  giving  Sheriffs  a  poundage 
on  all  monies  by  them  "  levied  or  collected^**  they 
cited  the  case  of  The  King  v.  J  ether  ell  (a),  and 
Sir  Daniel  Norton'^  case  (d),  as  determining  that 
nu^ney  paid  under  such  circumstances   is  to  be 
considered  as  levied  or  collected  within  the  words 
of  the  acty   and  that   die  Sheriff  is  entitled  to 
poundage  thereon.    They  cited  the  case  of  The 
King  v.  Burr  ell  (c),  as  deciding  that  the  Sheriff 
may  retain  his  poundage  where  any  should  be  due, 
—and  The  King  v.  Barber  (d),  and  The  King  v. 
Fry,  in  the  note  to  that  case  (e),  where  it  was  held, 
that  the  Sheriff  having  seized  goods  was  entitled 
to  poundage  on  the  money  being  paid  by  compul- 
sion of  the  levy ;    although  before  a  venditioni 
cvponas  was  issued ;   and  although  it  were   not 
paid  to  the  Sheriff,  but  to  the  Receiver  General. 
lu  those  cases  the  words  of  the  statute  were  con- 
strued liberally,  the  Court  there  giving  the  She- 
riff the  benefit  of  the  distinction  observed  by  the 
Legislature   between   the  terms  ** levying*'  and 
*^  collecting,*'  treating  the  latter  as  introduced  to 
give  the  Sheriff  for  his   encouragement  in  exe- 
cuting 

(a)  Park.  197.  (d)  3  Anstr.  717. 

(6)  Lane  74.  (e)  lb.  Page  718. 

(c)  Bonb.  308. 
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1820.      cuting  his  duty,  the  poundage,  where  he  should  by 


YltLSBS^ 


any  means  after  entering  on  the  execution  of  the 
9.  process,  collect  the  money  which  he  was  thereby 
directed  to  levy,  lest,  by  any  strict  interpretation 
of  that  last  word,  he  might  be  considered  tied  to 
the  letter,  and  not  entitled  but  in  cases  where  he 
had  levied  in  the  confined  technical  sense  of  the 
term.  They  urged,  however,  that  the  term 
"  levy  **  was  not  really  so  confined  in  its  mean- 
ing as  it  would  probably  be  contended  to  be* 

The  Legislature,  they  observed,  had,  in  the 
various  statutes  passed  on  the  subject  of  Sheriffs' 
duties,  and  their  remuneration  by  allowance  of 
poundage,  had  made  no  distinction  between  com- 
rhon  and  Crown  cases,  except  in  the  7th  of 
Geo,  HI.  c.  29,  which  recites  and  explains  the 
29th  ofEliz.  in  respect  of  proceedings  by  Sheriffs 
in  their  own  names  where  they  are  merely  trustees 
for  the  Crown ;  and  that  there  was  a  distinction  in 
favour  of  the  present  claim,  in  this,  that  where 
the  person'  of  the  debtor  is  taken  at  the  suit  of 
the  Crown,  it  is  considered  a  satisfaction  of  the 
debt ;  but  it  is  not  so  in  the  case  of  the  Cfown. 
In  common  cases,  if  the  money  to  be  levied  were 
paid  to  the  Sheriff,  or  if  he  had  seized  the  debtor's 
goods,  and  a  compromise  were  afterwards  ef- 
fected, he  was  still  entitled  to  poundage ;  Alchin 
V.  Wells  (a)  \  and  that  even  where  the  execution 
has   been   afterwards  set  aside  for  irregularity; 

BuU^n 

(a)  6  Term  Rep.  470,  and      7  Taunt,  5,  aad  2  Munli. 
vide    Edmondt    v.     Watson,      330.  S.  C. 


ViLLBRI. 
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BuUen  v.  jlruley  (a),  Rawstorne  v.  Wilkinson  (A^       1820, 
When  the  Sherifi*  has  completed  his  levy,  he  be-     ^*'**''"*^. 

TkA  ICf  MA 

copies  absolutely  entitled  to  poundage,  and  no  tran-  _  v. 
sactions  between  other  persons  can  affect  him— 
Rej;  V.  Caldwell  (c).  Applying  these  principles 
to  the  various  exceptions,  they  insisted,  that  if 
the  decisions  cited  were  law,  the  exceptions  must 
be  allowed.  The  subject-matter  of  the  first  ex- 
ception they  urged  as  one  on  which  poundage 
might  be  claimed;  because  money  might  be  seized 
under  an  extent ;  for  by  the  writ,  the  Sheriff  is 
ordered  to  seize  all  sums  of  money  belonging  to 
the  Defendant  At  all  events,  it  can  form  no 
ground  of  objection  in  this  case,  that  there 
could  be  no  sale  of  money ;  for  by  the  terms  of 
the  writ,  the  Sheriff  could  do  no  more  than  seize 
such  property  as  he  might  find. 

As  to  the  second,  third,  fourth^  fifth  and  eighth 
exceptions  also,  they  contended,  that  in  this  case, 
where  neither  the  Crown  nor  the  Defendant,  nor 
the  parties  to  the  bills  &c.  raised  any  objection, 
the  Sheriff  was  entitled  also  to  poundage ;  for  al-' 
though  it  was  not  within  the  scope  of  his  duty  to 
convert  the  bills  and  notes  into  cash,  or  to  receive 
the  rents  of  debts,  yet  it  was  within  his  authority 
to  do  so  as  matter  of  arrangement ;  and  having 
done  so,  as  it  was  for  the  benefit  of  the  Crown 
certainly,  and  probably  for  the  other  parties  also, 
be  was  therefore  entitled  to  poundage.  The  pro* 
cess,  the  ^nis  et  fructus  of  which  ought  to  be 

the 

(«)  6  E»p.  N,  P.  C,  111.  (c)  1  AnsU.  279. 

^  (6)  4  M.  &  Sel«  2d6.  • 
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TfiSK^      (he  criterion  of  the  Sheriff's  duty  and  remuner- 
^^     ation,  h^d  been  rendered  more  efficacious  by  bis 
\        so  doing»  and  his  own  trouble  and  risk  had  bttn 
increased. 

The.  seventh  exception  was  ndt  much  pressed, 
as  well  on  account  of  the  smallness  of  the  sum, 
as  the  greater  degree  of  doubt  admitted  to  exist 
with  respect  to  that  charge. 

JerviSf  contri^  contended,  that  the  Sheriff  was 
not  .entitled  to  poundage  oh  any  of  the  sums 
specified  in  the  exceptionsi  as  having  been  dis^ 
allowed  by  the  Deputy  Remembrancer. 

T*he  Sheriff's  right  to  poundage  arose  on  the 
statute  15  Geo.  I.,  and  was  expressly  given  to 
him  in  consideration  of  his  care^  painty  and 
charges  in  the  execution  of  the  Crown  process : 
and  the  risk  which  had  been  so  much  relied  on 
formed  no  part  of  the  consideration  in  the  con- 
templation of  the  Legislature  (  and  for  that  rea« 
son  it  is  that  the  Sheriff  is  not  entitled  to  pound- 
age on  the  arrest.  As  to  the  sixth  exception, 
therefore,  he  contended  that  money  paid  by  the 
surety  to  release  the  person  of  the  principal,  af- 
forded the  Sheriff  no  claim  for  poundage.  1% 
might,  perhaps,  have  been  a  question  if  his  goods 
had  been  released  on  that  arrangement ;  but  if  on 
that  occasion  the  Crown  had  agreed  to  receive 
payment  of  any  given  sum  by  instalments,  it  is 
clear  the  Sheriff  would  not  have  been  entitled  to 
poundage  on  the  amount. 

As 
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As  tx>  the  first  exception,  the  seizure  of  money      .itttfti 

being  attended  with   no  trouble,  no  poundage  ^f^,^,^^ 

could  be  claimed^  and  no  poundage  ever  has  been  ^^J^^^^ 
allowed  in  such  a  case  in  practice. 

With  respect  to  the  second,  thirds  fourth,  fifth, 
and  eighth  exceptions,  he  contended  th|^  the 
Sheriff  was  not  entitled  to  poundage^  becaufee  he 
has  no  authority  under  the  extent  to  collect  or 
receive  the  debts  due  to  the  Crown-debton  He 
can  only  make  a  seizure,  and  that  is  merely  a 
seizure  in  Law ;  hut  he  has  no  power  of  enforcmg 
payment  He  cannot  therefore  be  entitled  to 
poundage  for  any  trouble  which  he  is  not  bound 
to  tsike.  Another  objection  to  that  claim  was, 
that  many  of  the  debts  were  received  out  of  the 
jui*isdiction  of  the  Sherifi^  of  Covmtry. 

On  the  si^bject-matter  of  the  claim  insisted  <m 
by  tlie  seventh  exception,  he  insisted  there  was 
no  pretence  for  it,  as  the  stamps  were  clearly 
the  property  of  the  Crown ;— 2Vie  King  v,  VU^ 

He  distinguished  the  cases  which  had  been  re- 
lied on,  by  the  difference  that  an  actual  levy  had 
bten  made  in  all  those,  by  the  seizure  of  the 
Crown-debtor's  goods,  and  the  goods  were  re- 
leas^  on  certain  persons  paying  the  sum  which 
the  SheriflT  had  been  directed  to  levy. 

Cur.  adv.  vult. ' 

The  Lord  Chief  Baron    now   delivered    the 

judgment  of  the  Court 

We 

(a)  1  Wightw.  97. 
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lase.  We  have  given  this  case  our  most  attentive  and 

The  King     carefu I  Consideration ;  and  the  result  is,  tliat  we 
\WLAM.     *hink  the  Deputy  Remembrancer's  report  is  cor- 
rect. 

We  think  that  the  Sheriff  is  not  entitled  to  any 
poundage  on  the  sum  of  5000/.  which  was  paid  by 
the  Defendant's  sureties  in  order  to  obtain  the 
release  of  his  person.  Poundage  is  allowed  to 
the  Sheriff  by  the  statute,  for  his  care,  pains,  and 
charges  in  executing  the  process  by  levying  the 
"  /  money  due.  What  care,  pains,  or  charges  c£n 
have' been  incurred  by  him  in  that  case?  On  that 
priticiple  alone  we  think  that  the  question  raised 
by  that  part  of  his  claim  may  be  disposed  of. 

'  We  are  also  of  opinion,  that  he  is  not  entitled 
to  poundage  oh  the  debts  collected  by  him  in  the 
county,  under  the  circumstances  stated  in  the 
report.  Those  debts  were  not  received  by  him 
as  Sheriff  of  the  county  of  Coventry^  in  conse- 
quence, probably,  of  some  arrangement  for  that 
purpose,  unconnected  with  his  character  and 
power  as  Sheriff. 

As  to  the  claim  of  poundage  on  the  sums  paid 
by  the  Receiver  appointed  by  the  Court,  it  would 
be  quite  wild  to  think  seriously  of  that  for  a 
moment.  For  the  same  reasons  as  I  have  already 
stated  respecting  the  debts  collected,  we  think  he 
is  not  entitled  to  poundage'on  the  amount  of  the 
rents  received  by  him. 

As  to  the  money  found    and  seized   by  the 

Sheriflf 
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SheriiF  in  the  Defendant's  house,  which  is  the  sub-  WMn. 
ject-matter  of  the  first  exception,  we  have  directed  J^T^T*^ 
enquiries  to  be  set  on  toot  in  the  office  of  the  „  «•  , 
Deputy  Remembrancer,  as  to  what  has  been  the 
usual  practice  in  such  cases ;  and  we  find  that  it 
has  always  been  considered  there,  that  the  act  of 
Parliament  does  not  authorize  the  allowance  of 
poundage  on  money  so  found,  although,  in  some 
instances,  it  has  been  allowed,  as  between  the 
Crown  and  the  party.  We  know,  however,  that 
in  cases  of  extents,  the  practice  in  certain  cases 
is  not  necessarily  to  be  regarded  as  proving  the 
law;  for  parties  do  not  always  consider  it  ex- 
pedient to  dispute  the  matter.  The  writ  of  extent, 
certainly,  orders  the  StierifT  to  seize  all  such  sums 
of  money  as  the  Defendant  hath  in  his  bailiwick, 
in  whose  hands  soever  the  same  may  then  be ; 
but  we  must  not  lose  sight  of  the  words  of  the 
act  of  Parliament  on  which  the  Sheriff's  right  to 
poundage  is  founded.  Giving  strict  attention  to 
that,  and  the  form  of  the  writ,  I  am  of  opinion 
that  the  sums  of  money  there  meant  are  such 
sums  as  the  Sheriff  should  receive,  not  from  the 
Crown-debtor  himself,  but  from  other  persons 
indebted  to  him,  or  having  his  money  in  their 
hands. 

We  are  of  opinion  that  these  exceptions  can- 
not be  supported,  and  they  must  therefore  be 


Disallowed  (with  Costs). 


HoLM£S 
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^SUh^ti,.  Holmes  v.  Waring. 


kJ^b^     This  demurrer  beiug  called  on,  and  Wilbraham 
Sl^roOT^ted  having    stated    the  grounds  on    which  it   ww 

by  the  cotmsel  fnnn/lpH 

for  the  biu  that  *ounaea, 

mTCiyinftterial 
myenneiit  had 

a^^^tlaiy^  /ert;i>  and  Shadwell,  who  appeared  to  support 
^ht^d^'  the  bill,  applied  to  the  Court  for  leave  to  amend, 
^^if  *Th*  911  a  suggestion  that  for  want  of  a  very  material 
Coart,with  allegation,  which  had  been  omitted  by  an  over- 
tanceoothc  Sight  merely,  the  bill  could  not  be  sustained; 
Sacf  Baron,  Submitting,  that  in  such  a  case,  the  Courts  of 
raendment,^  Law  allowcd  amendments  of  declarations,  on  ap- 
mfaDQte  to  be  pUcatiou,  as  matter  of  course,  and  that  in  plead- 
Syl'^^thJ'  *^fP  i^  Equity,  the  Court  of  Chancery  had  fre- 
ll^^misbt    quently  of  late  permitted  the  same  thing. 

The  Lord  Chief  Baron  (having  been  informed 
at  the  bar  that  there  were  cases  of  special  circuro- 
stfinces  wherein  the  Lord  Chancellor  had  permit- 
ted amendments  in  this  stage  of  the  proceedings) 
expressed  himself  strongly  of  opinion  that  the 
forms  of  proceeding  were  infinitely  too  much  re- 
laxed by  the  indulgences  resulting  from  such  new 
practice,  from  which  much  mischief  frequently 
ensued,  and  declared  himself  inclined  to  refuse 
the  application. 

Graham  and  Wood,  Barons,  being  of  opinion 
that,  in  a  case  of  this  sort,  by  analogy  with  the 

practice 
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practice  in  Courts  of  Law,  the  Plaintiff  might       mmk 
be  permitted  to  amend. 


The  Lord  Chief  Baron  said,  that  he  would  con- 
sent to  the  application  in  this  case,  as  his  Brothers 
were  disposed  to  permit  it;  but  he  declared  that 
he  felt  great  reluctance  in  extending  such  ipdul- 
gences ;  and  he  required  that  it  should  be  entered 
as  part  of  the  minute,  that  the  permission  which 
was  granted  in  this  instance,  had  beeti  giveh  on 
special  grounds,  and  in  consequence  of  the  acci- 
dental circumstance  of  the  very  destitute  state 
of  the  bill. 


Order. 

Allowed  to  aihend,— -the  CooH  being  in- 
formed by  the  coansel  lor  the  bill  &at 
the  application  for  a  lease  was  not 
stated  by  the  bill  to  have  been  made 
within  six  months,  in  consequence  of 
a  mere  mistakc-^The  PlwitifFto  pay 
the  costs  of  the  I>emurfer.  ^ 

* 

I    «         '»    .    « 

,1 
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3gjJ^  LUBIN   V.   LlOHTBODT. 


TheCoQrtwOi  SHADJVELL.  supported  hy  WraVy  moved,  that 

ttot,  on  motion,  *•  . 

after  an  order  if  Master  Svrangcr  (to  whom  it  had  been  ordered 

forarefefencei  /.,  .  n    t        .ivt       iit 

direct  theMas-  to  be  referred  to  enquire  of  the  title)  should  be 
(if  he  found     of  opinion  that  a  good  title  can  be  made  to  the  ^ 

titieombe  premises,  the  subject  of  this  suit  (for  specific 
SLes^themiV  performance),  he  might  be  directed  to  enquire, 
JS^ipeciic**  wjien  such  good  title  could  first  be  made,  with 
^^X^^wA^  a  view  to  the  fxiture consideration  of  the  question 

SSi*^  be     Of  costs. 

made.    Snch 

direction 

piSdf«r^.tX      Oirrf/Mtowe  opposed  the. motion. 

bearing,  wliea 
the  Conrt  it 

inpj^ijj^       The  Court  refused  the  application,  saying  that 

the  subject-matter  of  the  motion^  which,  as  a 
new  practice,  was  ofteii  attended  with  advantage, 
could  not  be  brought  under  the  consideration  of 
the  Court  by  motion.  The  proper  time  and  mode 
of  obtaining  such .  an  enquiry  is  at  the  hearing ; 
as  the  Court  could  not  direct  such  an  enquiry  on  a 
mere  motion,  on  account  of  not  having  all  the 
merits  of  the  case  before  Ihem.  The  application 
was  therefore 

Refused, 

With  Costs. 


of  the  meiiti. 


Daeiet, 
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Darlet,    Executor  &c.    v.  Brown  and 

'  f  sa  N49* 

another/ 


A  RULE  had    been  obtained   in  this  case  by  Aiie«cutio« 

J    sned  oat 

JPuller^  requiring  the  Plaintiff  to   shew    cause  ^^^f^o^ 
why  the  execution  ( fieri  facias)  which  had  been  f«5d«too« 
issued  against  tlie  Defendant  should  not  be  set  cohered  aet 

til  11-11  wAdty  and  tin 

aside  ;  and  why  the  money  which  had  been  levied  noMy  wiuch 
under  it  should  not  be  restored  to  him  ;  and  why  levied  mder  ii 
the  Plaintiff  should  not  pay  the  costs  of  the  ap-  restored,  the 

1*      .•  Defendant 

plication.  having  been, 

pending  the 
action,  dia* 

The  fact  on  which  the  motion  was  founded  was,  S?*f8**,  ""1^ 

'  the  insolvent 

that  after  the  action  was  commenced,  and  whilst  «ct(isto«t*4^ 
it  was  proceeding,  the  Defendant  obtained  his  dis- 

The  Conrtf 

charge  under  the  insolvent  act,    Ist  Geo.   IV.  considering  . 

,    tlie  proceeding 

c.  119 ;  and  upon  th^t  ground,  it  was  contended^  reprehensible, 
that  the  personal  estate  of  the  insolvent  having  absolute,  tmi 
become  from  that  time  vested  in  the  prpvisional 
assignee  appointed  by  the  Court,  the  levy  was 
wrongful,  and  could  not  be  supported.  It  was 
also  urged,  that  the  Plaintiff  should  not  have 
proceeded  further  in  the  action,  after  notice  had 
been  given  by  the  Defendant  of  his  intention  to 
apply  for  his  discharge,  and  that  he  should  not 
have  brought  the  cause  on  for  trial  when  the  debt 
had  been  admitted  in  the  schedule  returned  by 
the  insolvent;  so  that  there  could  have  been 
nothing  in  dispute  between  them :  and  the  ex- 
pences  had  been  therefore  unnecessarily  and  wan- 
tonly 


DARtBT 
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1«20.      totily  encreased  thereby  from  about  8/.  or  9/.  to 
40/.  and  upwards. 

In  point  of  law,  it  was  insisted,  that,  under 
the  construction  of  the  insolvent  act,  the  future 
goods  of  a  Defendant,  who  had  been  once  dis- 
charged, were  protected  from  sei;zure  under  exe- 
cutions on  judgments  recovered,  the  statute 
having  given,  in  effect,  a  general  judgment  and 
execution,  and  one  of  its  principal  objects  was, 
to  equalize  the  division  of  the  insolvent's  present 
aiid  future)  estate  amongst  all  his  creditors,  with- 
out preference.  The  act  in  that  respect,  there- 
fore, has  taken  away  the  jurisdiction  of  other 
Courts,  with  regard  to  the  power  of  awarding 
execution  against  the  person  and  goods  of  dis- 
charged insolvents.  By  the  28th  section  it  is 
enacted,  that  after  the  Court  shall  have  declared 
a  prisoner  entitled  to  the  benefit  of  the  act,  no 
writ  of  fieri  facias  shall  issue  on  any  judgment 
before  then  obtained  against  such  prisoner  for 
any  debt  due  before  the  commencement  of  his 
custody,  except  upon  the  judgment  entered  up 
by  order  of  the  Cburt.  It  was  stated,  as  matter 
of  authority,  that  Mr.  Justice  £a^/ey  had  made  an 
order  for  setting  aside  an  execution  on  the  same 
grounds  very  recently. 

Reader  and  Jones  shewed  cause,  contending 
that  the  levy  under  the  execution  was  legal,  and 
ought  not  to  be  set  aside.  The  facts  stated  by 
the  Plaintiff  *s  affidavit  were,  that  in  November, 
1818,  the  Defendant  being  at  that  time  a  respon- 
sible 
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sible  farmer,  was  arrested  by  the  PIaintifF*s  testa-      laao, 
tor  for  a  debt  due  on  a  joint  and  several  prouiis-     '^-"^^^^^ 
sory  note  made  by  the  Defendants— that  Defend-         ». 
ants  went  to  prison,  and  afterwards  put  in  insuf-  aad  motber* 
ficient  bail,  who  were  rejected— that  the  Plaintiff 
declared  in  due  course,  and  that  in  Apritj  1819, 
and  the  Defendants  pleaded  the  general  issue- 
that  Brown  then  gave  notice  of  his  intention  to 
apply  for  his  discharge  under  the  insolvent  act; 
and  was  opposed  by  the  Plaintiff— that  the  action 
was  afterwards    (Easter  Term,   1819)   tried    in 
Middlesex^  and  Plaintiff  recovered  a  verdict— 
and  that  the  Defendant  JBr(nz;ii  having  subsequent- 
ly become  possessed  of  property  by  marriage,  the 
Plaintiff  had  revived  the  judgment  in  h^tTrinity 
Term^  sued  out  execution,  and  levied  &c. 

XTnder  these  circumstances,  it  was  contended 
that  on  a  judgment  recovered  after  the  insol- 
vent's discharge,  execution  might  be  sued  out 
and  executed— that  the  insolvent's  person  only 
was  protected-^and  that  subsequently  acquired 
property  was  liable  at  all  times.  In  this  case, 
although  the  debt  accrued  before  the  Defendant 
was  discharged,  the  judgment  was  not  obtained 
till  afterwards ;  and  this  being  a  joint  action,  the 
Plaintiff  was  warranted  in  proceeding  after  Brotvn 
alone  had  given  notice  of  his  intention  to  apply 
for  his  discharge.  It  was  also  urged,  that  the 
Defendant  should  have  pleaded  his  discharge 
under  the  section  of  the  statute  which  had  been 
relied  on,  when  the  Plaintiff  would  have  had  an 
opportunity  of  replying. 

VOL.  VIII.  Q  Q  Tlic 
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The  Court  were  of  opinion  that  the  application 
should  be  granted,  and,  as   they  considered  the 
©.         proceeding  a  harsh  one,  with  costs.    They  there- 
and  another,   fore  made  the 

Rule  absolute. 
With  Costs. 


aoBiBaHBi 


istkN^i.  Walker  v.  Mapowder. 

Practice,     A  RULE    to  shew  cause  was  granted,  on  the 
The  Court  re-  motiou  of  Arclibold.  for  amending  an  order  made 

fused  to  order  ^ 

a  bail-bond,  on  by  Mr.  Barou  IVood  (on  the  8th  November ^  on 

which  pro~ 

ceedings  had  ^summous  to  shcw  causc)  for  staying  the  proceed- 
by  order  on  ings  ou  the  bail-bond  assigned,  the  bail  haviog 
to  stancTas  r '  justified  OU  the  6th,  and  the  costs  being  paid,  by 
^ugh\'hf'  inserting  therein  the  words  **  and  that  the  bail- 
i^r^^t^  bond  do  stand  as  a  security  for  the  debt  and 
f^Z^LT'  costs  in  this  action.*' 

preYiously 
made  an  offer, 

tTff^^fteMhe  ^^^^  ^^  affidavit  on  which  the  motion  was 
b2^n*!S?i*  ^  niade,  it  appeared  that  the  Defendant  was  arrested 
and  proceed-    on  the  Ixh  oi  June,  and  a  declaration  was  filed, 

Ings  had  in'  .  . 

consequence  of  and  if  bail  had  been  perfected  in  time,  the  Plam- 
perfected*"*  tiff  might  havc  proceeded  to  trial  at  the  last 
justify  at  Comwall  assizcs ;  but  that  not  being  done,  an 
paytiie"o«ti  assignment  of  the  bail-bond  was  taken  on  the 
Tngfonthc^  *  lOth  of  Julj/^  and  on  the  15th  a  writ  issued— 
to  thi  deda^  that  bail  was  not  filed  till  the  22d,  and  notice  of 
uk«"hor°t**     justification  was  given  for  the  first  day  of  this 

notice  of  trial  Tp/ji-m 

for  the  next         ^  ^'  *"•  ^, 

assJKeSy  to  lIlC 

which  the 

Plaintiff'  refused  to  consent;  so  that  he  lost  the  opportunity  of  going  to  trial  bym^ 

own  conduct. 

A  rule  to  shew  cause  why  an  order  made  at  Chambers,  for  staying  proceeduigSy  iboild 
not  be  amended,  by  adding  such  tenns,  discharged  mth  ants. 
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The  affidavit  also  stated  that  Mr.  Baron  Wood^  i890. 

on  cause  being  shewn,  had  refused  to  make  the  ^^"^^^^ 

amendment  now  sqiplied  for  part  of  the  order.  «. 


Mapowoi 


JoneSy  D.  F,^  shewed  cause  on  an  affidavit, 
stating  that  bail  was  put  in  in  the  country,  on  the 
18  th  of  July — that  on  the  22d,  after  the  time 
allbwed  for  justifying  bail  had  expired,  an  affi^ 
davit  of  the  sufficiency  of  the  bail  was  left  with 
the  Plaintiff 's  Clerk  in  Court;  that  it  was  tkeff 
proposed  to  him,  on  the  part  of  the  Defendant, 
to  pay  him  the  costs  of  the  proceedings  on  the 
bail-bond  assigned,  and  to  plead  to  the  declaration, 
and  accept  short  notice  of  trial  for  the  then  next 
ensuing  assizes,  which  might  then  have^  been 
done,  tlie  commission  day  being  the  23d  of  August 
— and  on  tliose  terms  the  Plaintiff's  Clerk  in 
Court  was  requested  to  consent  to  a  justification 

*       _  _ 

of  the  bail  at  Chambers,  and  that  he,  having  com- 
municated with  his  client,  had  afterwards  said, 
that  he  was  instructed  not  to  consent^  although 
there  was  ample  time  to  enquire  of  the  sufficiency 
of  the  bail. 

The  Court  were  unanimously  of  opinion,  that 
the  circumstances  stated  in  that  affidavit  were 
amply  sufficient  to  take  the  case  out  of  the  gene- 
ral rule,  as  the  Plaintiff  might  have  proceeded 
to  trial  if  he  had  consented  to  so  reasonable  and 
fair  a  proposal.    They  therefore  pronounced  the 

Rule  discharged. 

With  Costs. 

NEW 
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NEW  ARRANGEMENT 


EXSPECTIKO  THE  COURSE  OP  BUSINESS. 


Hie  Jmdor 
BaroD  wiU  in 
fatnre  sit 
every  day 
daring  Tenn^ 
n  lew  minutes 
before  ten 
o'clock,  for 
tlie  pnipose 
of  takinc   ' 
the  jnstincn* 
tion  of  bail 
and  motions 
of  coorsei 
and  all  sncfa 
matters  most 
be  then 
bnmght  on. 


jTHE  Court  announced,  at  the .  qQ^cly^o^q  of 
the  business  of  the  day>  that  in  future  the  Junior 
Baron  would  attend  in  Court  alone,  a  few  minutes 
before  ten  o'clock  every  morning  during  Term, 
for  the  purpose  of  taking  the  justification  of  bail, 
and  such  motions  as  were  merely  of  course. 

And  it  was  intimated  that  it  would  be  expected, 
that  all  such  matters  would  be  then  brought  on,  in 
order  that  they  might  be  disposed  of  before  the 
Court  should  be  full,  that  it  might  not  interfere 
with  the  more  important  business. 


E^D  OP  MICHAELMAS  TERM» 


SITTINM  APTSa  If U:fl«   TiBRM,   1  PCOv  IV.  fi^^ 


.1839. 


SITTINGS  AFTER  MICHAELMAS  TERM^ 

1  Geo.  IV. 


€tRATS  INN  BALL, 


//^€A^  4iStr^ 


Wood  and  others  v.  Stane  and  others.  w^inMm^ 

\Mk  Dec. 


'FHE  Plaintiffs  hi  this  cause  nour  presented  a  pe«^  Couw  of  pr^ 

•i-#t^i«/»n  •  1  •      ceeding  by 

tition  to  the  Lord  Chief  Baron^  statingr  that,  in  parties  b^ne* 
pursuance  of  an  order  of  the  Court  of  the  25th  mted  a^der 
ef  February  J  on  a  suit  instituted  by  the  Plaintiffs  oi!^  of^ex^^n* 
againjst  the  heir  at  law  of  the  executor,  and  thi  te^t  bis  k^ 
heirs  at  law  and  trustees  under  the  will  of.  the  SSS^ed!** 
testator  (oiit  of  the  jurisdiction),  by  bill,  pfaying  |?^e5  U'S^ 
WDL  account  and  payment  out  of  the  assets,  and  J^CitoSior 
that  the  will  might  be  declared  to  be  proved  and  ^^^!* 
might  be  established,  and  that  trustees  might  be  ^^^  J*- 
appointed  for  the  execution  of  the  will  of  the  trMtsofthe 
actine  executor  of  the  person  under  whose  will    _ 
they  claimed  his  property,  it  had  been  referred  to  between  et- 

,       ^  ^  ,  .  tablishinga 

tlie  Deputy  Remembrancer,  to  appomt  a  trustee  wiu  and  pro?* 
er  tvustws  of  the  will  under  which  the  Plaintiffs  obtain  pur. 
claimed  Mi  interest;  and  that  thereupon  the  De^  j^eV  cmf  ^ 
pnty  Remembrancer  had  reported  the  will,  the  ^ISl^T^u 
interest  of  the  Plaintiffs  therein,  the  disclaimer  p"t!2i"nd*^ 

^f  that  they  are 
^*   abroad  or 
dead— and  the 
proof  mast  be  fOiMte.    ImihA  latter^  iinch  proof  as  shall  sititfy  the  CoArt  will  be  snfll- 
clent :  and  in  snch  a  ease  leave  will  be  gtveo  to  eahibit  an  interrogatoiy  for  fiirthef 
proof  of  the  will  for  the  fomer  purpose. 


yOL.  VIII.  R  R 
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of  one  of  the  executors*^  and  the  death  of  the 
other;— that  there  was  consequently  no  person 
authorised  to  act  in  the  trusts  of  the  will ;— that 
the  Plaintiff  Woody  who  had  taken  out  adminis- 
tration with  the  will  annexed,  was  entitled  to  a 
share  of  the  residue  of  the.  trustee's  real  and 
personal  estate;  and  that  the  Plaintiffs  having 
proposed  him  to  be  such  trustee,  it  appeared  to 
the  Deputy  Remembrancer,  that  from  his  com- 
petency to  undertake  the  management  of  fFest 
India  property  (great  part  of  the  testator's  real 
estate  consisting  of  plantations  in  the  West  In- 
dies)y  and  being  himself  possessed  of  an  indepen- 
dent estate,  and  already  constituted  the  attorney 
of  most  of  the  parties  beneficially  interested  in 
this  suit,  he  was  a  proper  person  to  be  such  tnis- 
tee-^and  that  he  had  appointed  him  accordingly. 


The  petition  prayed,  that  the  report  might  be 
confirmed— that  the  Defendants^  the  executors, 
and  heir  of  law  of  the  acting  executor  of  the 
deceased,  might  be  ordered  to'convey  and  assign 
to  Wood  the  plantations  and  real  and  personal  es- 
tates of  the  testator  devised  &c.  upon  the  trusts 
of  the  will,  &c. 


Shadwell  appeared  on  behalf  of  the  petitioners, 
and  having,  in  support  of  the  petition,  proved 
the  hand-writing  of  the  subscribing  witnesses  to 

•  He  had  renoanced  the  probate^  and  executed  a  deed  of 
disclaimer  of  the  devise  of  the  real  estates  and  the  trusts. 
The  executors  were  ako  appointed  trustees  under  the  wiU, 
vith  a  power  of  appointing  others. 

the 
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• 

the  will,  and  that  one  of  them  was  dead,  tendered 
a  deposition,  to  prove  that  the  other  was  living 
abroad,  stating  that  he  was  living  at  Berbice^  as 
Deponent  verily  believed —  that  the  Berbice  Ga- 
zette of  the  7th  of '  November f  gave  an  account 
of  his  having  attended  a  funeral  there-^and  that 
a  person  who  came  from  there  in  the  course  of 
the  last  month,  had  informed  Deponent  that  he 
liad  seen  him  there.  The  deed  of  disclaimer  was 
proved  vivd  voce. 
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Wood 
and  others 

V. 

Stamb 
and  others. 


.  The  Lord  Chief  Baron  objected  that  the  evi- 
dence of  the  witness  being  abroad  was  not'  suffi- 
cient His  Lordship  observed,  that  a  will  could 
not  be  established  by  proof  of  the  attestation  bj 
one  of  the  witnesses  only,  without  proving  by 
positive  testimony  that  the  other  witnesses  are 
dead  or  living  abroad— and  that  the  Court  ought 
to  see  the  deed  of  disclaimer  (by  the  renouncing 
executor)  as  many  doubts  and  difficulties  often 
arose  on  that. 


You  may,  however,  (added  his  Lordship)  have 
a  decree  for  several  purposes,  in  order  to  carry 
the  will  into  execution,  so  as,  for  instance,  to  ap- 
point new  trustees  to  execute  the  trust39  without 
establishing  the  will  if  satisfactorily  proved.*  I 
sliiall,  in  this  case,  give  leave  to  exhibit  a  fur- 
ther interrogatory  for  the  purpose  of  proving 
more  formally  the  absence  of  the  witness  living 

•  Vide  Powell  v.  Cleaver,  2  Bro.  C.  C.  504.  Fitzherbert  r. 
Fitiherbert,  4  Bro.  C.  C.2di: Lord Carrington r.  Payne,  5  Ves. 
404.  Bernett  y.  Taylor^  9  Ves.  382. 

K  R  2  abroad. 
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V. 

Stanb 
mad  othcn* 
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abroad.  At  present  the  evidence  is  certainly  in- 
sufficient [Ili^  Lordship  stated  it.]  The  caaae 
must  stand  over  in  the  mean  time. 

Prayer  of  the  petition  ordered. 

» 

[Minute — ^^s  to  the  Cause.}* 
This  cause  stands  over,  with  liberty  to  ex- 
hibit an  interrogfitory  for  the  further  proof  of 
the  willy  the  original  will  produced  and  re^d, 
and  evidence  as  to  the  proof  of  it  read ;  but 
further  proof  required. 


'Fi  r 


Tkuradmf^ 
14ih  Dee. 


Demumr  al- 
lowed to  a  bill 
•taling  that 
money  was 
lent  by  the 
Defendant  to 
the  Plaintiff, 


WiiiTMORE  v.  Francis. 
ir  /Sea  OCT-  Demurrer. 

The  bHl,  which  was  filed  in  this  case  fbr  a  dis» 
cov^ry,  jstatedy  that  the  Plaintiff  resided  with  his 
father,  a  brewer,  and  assisted  him  in  that  busi*' 
ness — that  the  Defendant  kept  a  public  houses 
wrJnoSrSr  ^^^  t*^a^  ^^e  Defendant  applied  ta  tlie  Plaintifl; 
i^lSirelt,  through  at  third  person,  to  take  Defendant's  son 
SjLedTb!^^'^  as  an  apprendce,  offering  to  lend  the  Plaintiff 
SL?int?i^  2000/.— that  the  Plaintiff  refused  to  take  the  D^ 
after uicra^e^  fcndant's  SOU  as  an  apprentice,  but  acceded  to  a 
*^  fand'tSa'^  subscqucut  offcr  by  the  Defendant  to  lend  the 
no  interest       Plaintiff  2000/-  at  6/.  10*.  ptr  cent,  per  annum, 

had  been  in  i  t  j 

fact  paid;  and  wliloh  was  aftcrwards  lent  and  advanced  accoro- 
the  Defendant  ingly,  |ind  for  which  the  Plaintiff  gave  the  Defeiv 
an  interroga-    dant  his  promissory  note,  dated  £th  October ,  \%Vi, 

tory  as  to  tlie  1 1^ 

fact  of  snch  payable 

agreement ; 

and  for  an  injnnction  to  restrain  pioceedin^a  cflmmeneed  nt  law  on  tiie  note,  bat  tae 
Plaintiff  did  not  make  any  offer  to  pay  the  money  so  admitted  to  have  been  lent.  The 
objection  on  which  the  demurrer  was  foiinded  was,  that  the  statute  had  not  bnposed/s*^ 
feiturea  or  penaMes  on  tlve  agreement  to  take,  but  on  the  taking  of  illegal  inierest|  hafiag 
in  the  case  of  an  usurious  agreement  only  made  the  instrument  void. 
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payable  on  demand  for  2000/.,  with  interest,  men- 
tioning no  rate — and  that  in  the  month  of  June, 
1820i  the  Plaintiff  was  arrested,  and  held  to  bail 
at  the  suit  of  the  Defendant  for  that  sum,  with- 
out any  previous  application  to  be  repaid,  and 
that  the  Defendant  had  since^eclared  on  the  said 
note  of  hand. 


«17 


1820. 


Whitmors 

V. 

Fkarois. 


The  bill  then,  after  suggesting  pretences,  pi^y*^ 
ed  that  the  Defendant  might  be  interrogated  as 
to  the  facts  of  the  alleged  agreement  as  to  the 
sate  of  interest;  and  timt  the  bill  might  be  taken 
as  a  bill  of  discovery  only :  and  for  an  injunction. 

It  was  alleged  that  no  interest  had  been  paidi 

<  - 

The  Defendant  demurred-^stating  that  it  ap* 
peared  by  the  bill  that  the  Defendant  lent  the 
Plaintiff  the  sum  of  2000/.,  and  that  the  scope 
and  end  of  the  bill  was  to  discover  whether  the 
Defendant  did  not  lend  the  money  on  an  usurious 
agreement^  demurring  in  law  therefore  to  the 
discovery  of  matters  which  might  subject  her  to 
penalties  and  forfeitures,  and  render  her  liable  to 
forfeit  and  lose  the  sum  of  2000/.,  demanding  the 
judgment  of  the  Court,  and  praying  to  be  dis- 
missed, with  costs. 

Shadwell  and  Bickerstethf  in  support  of^  the  de- 
murrer, contended,  that  the  Defendant  was  not 
compellable  to  answer  the  direct  naked  question 
put  by  the  bill,  whether  this  were  not  in  fact  an 
i^urious  transaction^  and  founded  on  an  usurious 

contract. 
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1820.       contract.    They  cited  Morse  v.  Wilson  (a),  The 

-wmn^mm    Attorney-General  v.  Reynolds  (i),  fFrottesky  v. 

FKAKcii.     Bendish(cl  The  Earl  of  Suffolk  v.  Green  (d), 

Chauncey  v.  Tahourden  (e),  Honeywood  v.  Sel' 

v)yn*(f)f  Lord  Uxbridge\.Staveland{^g\  and 

Baker  v.  Mellish  (A). 

Wakefield^  contr^,  distinguished  the  present  case 
from  those  which  were  cited  in  support  of  the 
demurrer,  in  that  the  covenant  in  this  case  to 
lend  the  money  at  an  illegal  rate  of  interest,  where 
the-  bill  alleged  that  no  interest  had  been  paid, 
did  not  expose  the  lender  to  forfeiture  or  penal- 
ties, but  merely  rendered  the  note  void ;  the  sta- 
tute (12  Anne^  ch.  16)  having  declared  that  con- 
tracts  for  the  payment  of  money  lent,  whereby 
more  than  5/. /^r  cent,  shall  be  reserved  on  such 
loans,  shall  be  void ;  and  it  is  in  cases  where  a 
greater  proportion  of  interest  shall  be  taken  that 
the  forfeiture  of  treble  the  amount  of  the  sum 
advanced  is  imposed  as  a  penalty.  And  he  in- 
sisted that  no  case  had  yet  gone  so  far  as  to  de- 
termine that  a  discovery  sought,  which  did  not 
subject  the  party,  required  to  disclose  the  trans* 
action,  liajiile  to  forfeitures  or  penalties,'  but  merely 

vacated 

(a)  4  Term  Rep.  363.  (e)  2  Atk.  392. 

(6)  1  Cq.  Ca.  Abr.  131.  ca.  10.  (/)  3  Atk.  276. 

(c)  3  P.  Wms.  235.  (^)  1  Ve».  sen.  66. 

(d)  1  Atk.  460.  {h)  11  Vet.  68. 

*  In  that  case  the  Defendant  inmted  in  hu  annoer  that  he 
ought  not  to  be  compelled  to  discover  what  would  vacate  his 
seat  in  parliament  nnder  the  12  &  13  W.  III. ;  and  so  the 
Lord  Chancellor  held. 
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vacated  his  security,  might  be  avoided  by  de- 
murrer to  a  bill  filed  for  that  purpose:  on  the 
contrary  there  were  many  contracts  which  would 
be  rendered  void  by  proof  of  the  circumstances 
attending  them,  which  nevertheless  the  parties 
interested  in  were  not  on  that  account  protected 
from  disclosing,  by  being  permitted  to  demur  to 
a  bill  for  discovery.  In  this  case  it  was  urged 
the  statute  of  Anne  had  itself  made  the  distinc- 
tion upon  which  the  objection  to  this  demurrer 
was  founded.  And  it  was  contended,  that  where 
the  security  is  made  void,  it  is  not  incumbent  on 
the  party  seeking  a  discoverjr,  in  order  to  be  en- 
abled to  avail  himself  of  the  law  ta  avoid  the 
security  on  the  ground  of  usury  in  the  contract 
to  oiler  to  pay  the  amount. 


ei9 


1820. 


Whitmori 
Feamcis. 


The  Court,  however,  determined  that  this  was 
a  fit  case  for  the  demurrer  which  had  been  put 
in  to  the  discovery ;  observing,  that  it  appeared  on 
the  face  of  the  bill  that  the  sum  had  really  been, 
lent :  and  there  was  no  allegation  that  the  Plain- 
tifif  was  ready  to  pay  what  was  due  to  the  De- 
fendant 

Demurrer  allowed^ 


Coram 
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Coram  Bichjlrds^  Lord  Chief  Baron. 


Mk^e.  Mii-NEs  V.  CowLET  and  othcrs* 


Af^reenieiit  in    iHE    prayer  and  most  of  the  material  facts 

1778,  whereby     ^   ^    i    .        ,  .     ,  ...  .         ,  .•     ,  . 

the  father  of    Stated  m  t^is  oiU  appear  m  the  report  of  this 

the  plaintiff  •  ,    •  ,1^      /.    , 

engaiced  to      casc  m  vol.  IV.  p.  103  of  these  reports,  where  a- 
5001.  on  his      pl^  of  the  Statute  of  Limitations  was  argued. 

marriage,  and 
the  father  of 

iSe^*  to  give  The  substance  of  the  defence  set  up  by  the  an- 
dMghter'*  swers  of  the  Defendants,  who  were  the  trustees 
n^ntlM^""  ^under  the  will  of  John  Marpks,  and  his  five  sur- 
dom'ant  ttii^  viving  children,  was,  that  the  agreement  signed 
?hc  wife**^  d  ^^  "^^^^  Dobb  Marples  and  Robert  MarpleSj  at 
her  father       the  meeting  on  tlie  19th  March.  1810,  was  cbndi- 

were  dead,  ,  ^ 

(the  latter       tioual  onlv,  and  that  in  case  the  other  Defendants 

died  in  1808.)      i,,r»^...  ,  .,  , 

Then  an  agree-  ^should  rctusc  to  Sign  it,  it  was  to  bc  void  :  and 
tered  into  ^'  they  Submitted  generally,  that  the  Plaintiff's  claim 
PiiUnttffand    could  ndt  bc  supportcd  uuder  the  circumstances 

tlie  two  eldest  ^r  k-      -^«.^  v 

sons  of  his       Of  his  case. 

ififtfs  ftither's  rr*  .  •^ 

Hye  tonrlving  \paCXi 

cliUdten, 

whereby  the  two  sdns  agreed  to  pay  the  Platntiff  the  tdOI.  in  satisfaction  of  the  mar- 
riage portion^  In  1816  tlie  Plaintiff  filed  a  bill  against  the  trustees  under  the  wife's 
ikther*s  will,' the  two  sons  and  the  other  children  praying  that  tiie  agreement  might  be 
established,  and  the  Plaintiff  paid  the  250t— Held,  that  the  last  agreement  of  1810  was 
valid,  and  would  support  the  bill  egainst  the  parties  who  signed  it,,  but  against  them  only, 
there  being  no  fraud  or  misrepresentation  shCMrn—that,  however,  the  engagement  of  1778 
was  a  mere  simple  ^osfttrtut  agreewiaU,  and  did  not  create  a  trusty  but  th£t  the  Defendants 
who  signed  the  agreement  of  1810  had  concluded  themselves  thereby,  although  in  1809 

"  id  ' 


a  bill  founded  on  the  first  agreement  mnst  have  been  dismissed.  The  Defendants  who 
signed  the  a^eement  were  therefore  decreed  to  pay  the  Plaintiff  two  fifths  of  the  SdOL 
Bill  dismissed  as  against  all  the  rest,  wUk  coiU,    The  Plaintiff  to  be  paid  ae  eatta. 


The  short  ground  of  the  above  decision  was,  that  the  Court  cannot  relieve  a  party 
from  a  binding  agreement  obtained  without  inisrepresentatioo.  In  other  words^  mere 
folly,  without  fraud,  is  no  foundation  for  relief. 

Quert,  whether  the  statute  of  Linutationi  would  not  have  been  a  good  plea  to  such 
a  bill? 
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{Such  parts  of  the  case  as  it  was  proved,  and 
are  material  to  the  points  in  question,  are  stated 
and  observed  on  by  the  Lord  Ckitf  BaraUy  ia 
delivering  his  judgment,  to  preserve  the  unity 
and  entirety  of  which  they  are  necessarily  stated 
^thrae.] 


631 


18dO. 


COWMCY 


At  the  hearing  of  tlie  cause,  Clarke  and  RwAt 
for  the  Plaintiff  contended,  tliat  the  claim  was 
well  founded,  as  the  agreement  of  1778  was  a 
sufficiently  binding  ^settlement ;  or,  at  least  was 
the  basis  of  a  settlement  which  the  Plaintiff  was 
now  entitled  to  have  carried  into  execution,  ac<- 
Icnowledged  and  confirmed  as  it  had  been  by  the 
subsequent  agreement  of  1810.  In  Perkins  v. 
Thornton  (a)  it  was  determined,  that  under  an 
agreement  to  settle  a  jointure  on  the  wife,  in 
consideration  of  a  portion  to  be  paid  by  her 
father,  she  would  be  entitled  although  the 
portion  were  never  paid,  there  being  no  covenant 
on  the  part  of  the  wife,  as  she  had,  by  the 
marriage,  entitled  herself  to  the  jointure.  In 
the  case  of  Luders  v.  Anstey  (6),  a  settleipent 
was  decreed  according  to  &e  terms  of  a  mere 
letter  written  previous  to  marriage.  They  sub- 
mitted, therefore,  that  the  Plaintiff  was  entitled 
to  a  decree  in  the  terms  of  the  prayer  of  the 
bill. 

Phillimore  for  the  Defendants,  contended,  that 
whatever  might  have  been  the  effect  of  the  agree- 


(a)  Amb.  502. 


(6)  4  Ves.  501,  and  5  Yes.  113. 

ment. 
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18M>      ment,  if  fbllowed  up  at  the  time,  it  could  not 

IfiLHBf      ^^^  ^^  decreed  to  be  carried  into  execution  in 

CowLST     ^^  manner  proposed :  and  that  if  it  were  an  ex- 

M.otirar^    i3ting  claim  against  the  estate  of  John  MarpUi, 

the  person  entitled  to  it  would  be  the  personal 

representative  of  the   wife,  Margaret  Milnes, 

and  not  the  Plaintiff. 

He  also  strongly  insisted  on  the  lapse  of  time 
being  a  bar  to  the  demand  now  set  up,  founded 
on  an  engagement  of  the  nature  of  the  agree- 
ment of  1T78,  and  contended  that  that  was  not 
revived  by  the  subsequent  agreement  entered 
into  by  the  two  Defendants  in  ignorance  of  their 
rights,  and  at  all  events  it  clearly  could  not 
bind  the  other  Defendants  who  were  no  parties 
to  it,  and  he  cited  Row  v.  Lord  Newbury,  Vin. 
Abr.  (a)  Tit*  Limitation  (T.)  pi.  3,  where  on  a  de- 
murrer to  a  bill  filed  twenty  years  afterwards, 
on  a  note  given  to  assure  lands  on  the  marriage  of 
a  woman,  the  Plaintiff  was  barred  by  the  statute 
of  Limitations.  He  contended  generally,  that 
there  was  no  pretence  fbr  setting  up  this  claim, 
and  that  there  was  nothing  in  the  facts  of  the 
case  to  support  it. 

The  Lord  Chief  Baron  now  delivered  judg- 
ment, having  intimated  a  reluctance  to  pronounce 
any  decree,  stating  that  it  was  one  of  those 
unpleasant  cases  which  sometimes  came  before 
the  Court,  and  which,  therefore,  the  Court  must 
dispose  of  in  the  best  manner  it  could :— 

(a)  Vol.  XT.  pago  125. 

As 
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As  to  the  first  agreement  of  ^ot^em^,  1778, 
on  which  the  claim  first  arose,  that  was  atr 
tended  with  several  remarkable  singularities, 
which  were  worthy  of  notice  in  this  cas^.  [His 
Lordship  read  it  *.]  In  the  first  place  it  was 
-proved  to  have  been  all  in  the  ha;Dd- writing  of 
John  Matyles,  the  father  of  the  Plaintiif,  and 
to  have  been  signed  by  him  in  the  first  instance. 
It  was  not  signed  by  John  Marpks^  the  father, 
till  half*a-year  afterwards,  and  the  observation 
which  naturally  arises  upon  that  is,  that  it  has 
i»  very  odd  appearance  that  such  an  agreement 
not  witnessed,  should  be  executed  in  such  a 
manner.  It  has  struck  me  throughout  that  it  is 
a  considerable  question,  and  by  no  means  satis- 
factorily solved,  whether  this  marriage  was  after- 
wards had  in  pursuance  of,  and  according  to  the 
terms  of  the  agreement,  as  they  appear  on  the 
face  of  that  paper. 


1M0« 


MUMM 
COWUKV 

sndptiiciB. 


Margaret  Milnesp  the  wife,  died  in  1790:  and 
it  was  justly  observed,  that  her  representative 
was  entitled  to  the  benefit  of  the  agreement 
Her  father,  who  should,  as  it  is  said,  have  paid 
the  money,  did  not  die  till  thirty  years  after  he 
signed  the  agreement,  and  on  his  death  the  De« 
fendajits  Cowley  and  Fouldes  obtained  letters  of 
administration  with  the  will  annexed.  It  will  first 
'be  necessary  to  examine  the  nature  of  the  ori- 
ginal engagement  of  the  wife's  father.    He  un- 

*  The  substance  of  this  article  of  agreement  (as  it  was 
called),  is  set  out  in  (he  report  of  this  case,  ante,  vol.  ir. 
page  103« 

dertakes, 


*CA»B8  FN   TlUB  fiXCHfiQOEB, 

i[82lb.  dertakeSy  in  consideration  of  the  father  of  his 
^'^"^'^^  daughter's  husband  giving  his  son  500/.  on  the 
9.  marriage,  to  give  his  daughter  also,  in  lands, 
madjotibxtu  goods,  money  or  securities,  250/»  Tliat  is  the 
contract.  Now  it  is  quite  clear  that  this  was 
nothing  more  than  a  mere  simple  contract  engage- 
ment. There  was  no  trust  created  by  the  trans- 
action, nor  any  thing  in  the  nature  of  a  trust,  un- 
less, indeed,  a  man  becomes  a  trustee  for  his  cre- 
iditor  on  executing  th6  instrument  which  creates 
'die  debt.  From  that  time  down,  to  1810,  there 
is  not  the  least  appearance  of  any  act  done  or 
Attempted  on  the  part  of  the  Plaintiff.  Then 
on  the  19th  of  March^  1810,  at  a  meeting  ap- 
pointed for  that  purpose,  it  appears  all  the 
•fiftrties  interested  under  the'will,  as  it  is  phrased, 
attended  to  settle  disputes  which  had  arisen 
respecting  the  dower  of  John  Marplei  wife, 
and  this  2d0/.  claimed  by  the  Plaintiff:  and  on 
that  occasion,  it  seems,  this  extraordinary  en- 
gagement of  that  date  was  entered  into.  John 
Dobi  Marples,  the  testator's  heir  at  law,  and 
the  Defendant  Robert  Marples,  another  son  of 
the  testator,  signed  an  agreement  (the  trustees ' 
being  present),  whereby  (after  reciting  that  they 
were  children  and  legatees,  and  persons  in- 
terested under  the  will  of  John  Marples)  they 
authorised  and  empowered  the  trustees  (amongst 
4>ther  things)  to  pay  the  Plaintiff  the  sum  of 
250^  out  of  the  money  arising  from  the  estate 
and  effects  of  the  testator,  in  satisfaction  and 
discharge  of  the  marriage  portion  agreed  to  be 
paid  by  the  testator  to  Plaintiff  on  his  marriage 

with 
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witb  testator's  daughter,  and  they  authorised  the      1930. 
trustees  to  charge  that  sum  in  their  account  as     milho 

such  trustees  accordingly^      The  execution   of  ^^^ 

that  paper  is  attested  by  the  solicitor  for  one  of  Md\>tiiera. 
the  trustees  (^Bower)  and  his  clerk. 

'  {n  this  case  I  am  sorry  to  say  that  I  am  bound 
.to  gjve  th^  parties  concerned  in  this  transaction^ 
credit  fpr  having  acted  bond  Ji4e  in  what  they 
did ;  for  there  is  no  fraud  or  imposition  proved : 
and  therefore  this  must  be  considered  as  binding 
as  any  other  signed  paper  would  be. 

It  appears  that  John  Dobb  Marples^  the  heir 
at  law,  was  afterwards  discharged  under  the  in- 
solvent Debtor's  Act^  and  all  his  estate  was  as- 
signed in  Sept  ember ^,\%V2  J  to  Bower ^  in  trust  fer 
the  general  benefit  of  his  creditors,  and  there- 
fore Bower's  representatives  are  made  parties  to 
this  suit. 

Another  agreement  is  set  out  in  the  plead- 
ings, which  was  entered  into  in  I8O9  (l6thDe- 
cember^)j  but  I. do  not  think  it  has  much  bear- 
ing on  this  question.  It  was  introduced  to 
shew  that  the  parties  interested  in  the  property 
kft  by  the  testator  John  Marples,  had  recog- 
nized the  Plaintiff's  claim.  Tlie  agreement  was 
on  the  part  of  John  Dobb  Marples,  and  two 
persons  who  had  married  daughters  of  John 
Marplesp  to  allow  Robert  Mafyles,  who  com- 

•  Vide  ante,  rol.  ir.  page  105. 

plained 
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and  others.' 


CA^ES   IK  THE  EXCHEClUfiK, 

plained  of  having  jbought  a  part  of  the  property, 
51.  each  out  of  their  respective  shares,  and  at 
the  foot  of  it  was  written  for  the  signature  of 
the  Plaintiff,  "  I  agree  to  allow  according  to  my 
share.*'  What  that  tneans  I  really  do  not  know ; 
I  confess  I  do  not  understand  it. 


The  whole,  however,  in  my  vjewof  this  case, 
turns  upon  the  agreement  of  1810,  and  that 
agreement  I  think  the  Plaintiff  is  entitled  to  have 
carried  into  execution.  It  was  not,  as  I  have 
before  observed,  entered  into  under  any  mis- 
representation on  the  part  of  the  Plaintiff,  and  it 
has  not  been  attempted  to  be  impugned  on  that 
ground.  The  Defendants  have  endeavoured  to 
prove,  that  it  was  signed  under  an  understanding 
that  if  the  other  children  of  John  Marples  did 
not  also  sign  it,  it  was  to  be  void,  and  that  Milnes 
was  not  to  be .  paid  the  money  if  the  other  chil- 
dren did  not  agree ;  but  there  is  nothing  of  that 
sort  in  the  agreement  itself,  and  I  cannot,  on 
such  parol  evidence,  alter  it  so  violently.  I  am 
not  at  liberty  to  act  on  such  ^evidence,  which 
goes  to  affect  a  written  agreement  so  materially. 

As  to  the  old  agreement,  that  is  objectionable 
in  very  many  important  respects,  some  of  which 
I  have  already  stated.*  Then  it  does  not  appear 
where  or  by  whom  it  had  been  kept,  or  where 
or  in  whose  custody  it  was  found.  A  great  space 
of  time  elapsed  without  any  attempt  being  made 
to  act  upon  it:  and  it  does  not  satisfactorily  ap- 
pear tha(  the  marriage  was  concluded. 

If 
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If  this  case  had  come  before  me  in  1 809,  I  ^•••- 

should  have  had  not  the  least  difficulty  in  dis^  unmrn 
missing  the  bill. 


Cowur 


The  statute  of  Limitations  was  pleaded,  and 
that  plea,  it  seems,  was  over-ruled,  it  will  not 
be  necessary,  therefore,  for  me  to  say  any  thing 
on  that  point  now. 

This  claim  was  neglected  till  1810,  thirty  years 
after  the  agreement  was  entered  into,  which  I  . 
repeat  was  only  a  simple    contract  engagement 
to  pay  the  2^0/.  on  certain  terms,  and  the  claim 
would  in   the   mean   time   have  been  quite  a 
question  for  a  Court  of  law  upon  the  agreement, 
for  an  action  might  have  been" brought  on  it; 
yet  nothing  was  done  till  this  singular  paper  of 
1810  was  obtained.    That  paper,  however,  such 
as  it  is,  I  am  of  opinion  was,  as  an  acknowledg- 
ment of  the  debt,  binding  upon  the  parties  who 
signed  it.    But  I  am  also  of  opinion  that  it  can- 
not bind  the  other  children  who  were  not  parties 
to  it.     Itie    other  children*  are  quite  distinct 
parties,  and  are  in  no  way  connected  with  those 
who  signed  this  paper,  except  as  they  are  en« 
titled  under  the  father's  will  to  have   the  pro- 
perty he  left  divided  among  them.    The  agree- 
ment being  binding  only  on  the  two  brothers 
who  signed  it,  the  Plaintiff   is   entitled   to  be 
paid  by  them  two  fifths  of  the  260L ;  and  there- 
fore there  must  be  an   account  taken  of  what 
is  due  to  the  Plaintiff  for  those  two  fifth  parts, 
with  interest  from  1810,  and  not  earlier.    As  to 

all 
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1890;      dl  the  other  parties  (excepting  those  two  And  the 
trustees),  the  hill  must  be  dismissed  with  costs. 


V.         I  cannot  give  the  parties  againat  whom  I  decree 

nd  othcriLr,  costs,  but  I  give  the  FiaintifF  no  costs.    I  decide 

liiis  in  his  favor,  with  in6nite  reluctance  agauist 

the  parties,  who  so  foolishly  signed  the  agreement 

of  1810. 


Decree. 

That  the  Plaintiff,  upon  procuring  letters  of 
administration  to  his  late  wife,  is  entitled 
as  against  the  Defendants,  Robert  MarpUs 
and  the  Defendants,  the  representatives  of 
John  Dobb  Marpks  deceased,  to  two  fifth 
parts  of  tlie  sum  of  250/.  in  the  agree-* 
ment,  bearing  date  the  12th  day  of  N(h 
vember,  1778,  in  the  pleadings  mentioned, 
together  with  interest  at  4/.  per  cent  per 
mvum,  from  the  19th  day  of  JiarcA,  1810, 
the  date  of  the  authority  or  agreement  in 
the  pleadings  also  mentioned  to  have  been 
fiigned  by  the  said  Defendant  Robert  Mar- 
pUs and  John  Dobb  Marples  deceased; 
such  interest  to  be  paid  to  the  Plaintiff 
by  the  Defendants  Zeonor^  Cowky  and 
John  FjotUdSj  tlie  administrators,  with  the 
will  annexed,  of  the  testSLtor  John  MarpleSt 
if  they  should  admit  monies  sufficient  for 
that  purpose,  in  their  hands,  arising  (&c.) 
sufficient  to  answer  the  said  two^fths  and 
interest;  but  in  case  they  shall  not  admit 
sufficient  personal  estate  and  monies  arising 

from 
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from  the  sale  of  testator's  real  estate  to 
answer  the  same,  then  an  account  to  be 
taken  of  the  real  and  personal  estate  of 
the  said  testator  John  Marples^  and  what 
sum  is  coming  thereout  due  to  the  said  De-« 
fendants  Robert  Marples  and  John  Dobb 
Marples  in  respect  thereof;  and  let  the 
said  Defendants  pay  such  sum  as  the  Mas-* 
ter  shall  find  due  to  the  said  Robert  Mar^ 
pks  and  John  Dobb  Marples. 


•29 
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MiLNBS 

V. 

Cowley 
aAl  others. 


Bill  dismissed  against  the  other  Defendants, 
with  costs  to  be  taxed  by  the  Master,  and 
to  be  paid  by  Plaintiff  to  the  Clerk  in 
Court  of  the  Defendants. 


After  having  pronounced  judgment,  his  Lord- 
ship intimated  that  his  not  having  been  present 
when  the  plea  was  argued,  was  a  circumstance 
very  much  ia  favor  of  the  Plaintiff  on  that  oc« 
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1820. 


i^^'^ic.  The  King  v.  Brickdale. 

S.eV^er'Jf"^  SHEPHERD,  on  the  part  of  the  Crown,  moYed 
SXTde!^***  that  the  purchaser  of  premises,  sold  under  the 
•ar^  to*a  mo^  decree  in  this  cause,  might  be  discharged  from  his 
a  WdlSJ*^*^^   bidding,  and  that  his  purchase  might  be  vacated, 

the  purchaser  consenting-^but 

Per  Curiam.— We  cannot  make  such  wi  order 
merely  on  the  consent  of  the  purchaser.  The 
consent  of  the  owner  of  the  property  must  ako 
be  obtained.  He  may  have  a  large  interest;  for 
he  may  possibly  be  entitled  to  a  considerable 
sur 

Nil. 


^ksS!  ^  QuARLES  V.  Knight. 

* 

Motion  to  en-  ^ShADWELL  movcd  to  enlarge  the  time  for 
for^reciosing,  foreclosiug  the  mortgage  in  this  case,*  submit- 
c»iirte,V  ting  that,  according  to  the  practice,  where  the 
uJSt'bc^piad  interest  were  paid  up  and  costs,  it  was  a  motion 
cli^iiT     of  course. 

Where  there 

Son! SSeoirt  '^^^  '^^^^  ^'"V  Baron.-— It  is  certainly  not  of 
will  give  far-    coursc.      Nofi  cofistat  that  the  security  may  be 

ther  time  m  j  ^ 

iu  discretion,    sufficiently  ample. 

It  was  said  at  the  Bar  that  there  should  be  a 
suggestion  of  that  objection  on  the  other  side : 

P      *  This  was  the  second  application,  but  the  Court  did  not 
appear  to  be  aware  of  that. 

otherwise 
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Otherwise  the  Court  could  take  no  notice  of  it ;      1820. 


^^'  QUARLKS 


The  Lord  Chief  Baron  dissented  from  that. 
There  being  no  opposition,  however,  he  gave 
them  till  the  second  day  of  the  next  Term. 


V. 

Knight. 


Solly  and  others  v.  Moore  and  others.  AiMrAiy, 

16ik  Dee. 


This  bill  was  filed  against  Moore  and  De  Her-    iivnocuon. 
rara  and  Co.  for  an  injunction  to  restrain  the  an/ loaded  k 
Defendant  Moore  from  proceeding  further  in  an  JlJiS,co^MifoTd 
action  at  law,  commenced  by  him  against  the  {Se*Ha"i^S[ 
Plaintiffs,  on   the  bills  of  exchange  mentioned  J^^^*  J^?,^*** ' 
in  the  pleadings — for  an  account  of  the  dealings  R2i'^®/uf  ^f 
and  transactions  between  the  Plaintiff  aSoZ/v  and  the  proceeds 

*^  of  the  ifaran- 

the  ^'^  sbipmeDty 
and  to  be  cod« 
signed  to  B. 
there,  on  whom  A,  drew  bUls  on  the  credit  of  the  cargo,  which  j6.  agreed  to  accept,  and- 
the  bills  were  drawn  and  indorsed  by  C,  and  sent  to  B.,  who  accepted  them  under  pro- 
test as  to  A,  for  the  honor  of  C,  and  they  were  paid  when  due.    In  consequence  of  a 
disagreement  between  A,  and  the  HanoMnah  house.  A*  disclaimed  the  cargo  proceeding 
to  Ihieate,  and  apprized  B,  that  he  had  done  so,  directing  him  to  attach  so  much  of  it  as 
would  be  sufficient  to  coyer  what  was  due  to  him  from  the  Uatannak  house,  on  account 
of  the  Uaowmok  shipment,  and  which  was  more  than  enough  to  repay  B,  the  amonnt  of 
tho  bills  so  accepted  and  paid  by  him.    B.  agreed  to  do  so,  and  required  a  power  of  at- 
torney to  be  sent  out  to  him  for  that  purpose,  which  was  sent.    The  Huwamak  house 
afterwards  employed  B,  to  dispose  of  the  car{(b  at  Trieste  on  their  account,  and  B,  wrote 
to  A,y  stating  that  he  had  agreed  to  do  so  on  account  of  the  large  commission,  where- 
upon A,  gave  him  notice  that  he  should  hold  him  responsible. 

tinder  these  circumstances— B.  having  brought  an  action  against  C,  the  indorser  of  the 
bills— It  was  held,  that  B.  was  the  accredited  agent  of  A,^  and  had  so  bound  himself  by 
what  he  had  done  as  to  have  made  it  his  duty  to  act  for  A,  as  directed— that  as  he  might 
have  paid  himself  out  of  the  goods  which  he  would  have  had  in  his  hands  if  he  had  done  so, 
but  bad  in  breach  of  his  trust  neglected  to  do  so,  to  the  prejudice  of  his  principal,  he  ought 
not  in  conscience  to  be  suffered  to  proceed  in  his  action  at  law  against  the  indorser,  in 
which  he  must  necessarily  succeed,  and  tlien  the  indorser  would  be  entitled  to  recover  the 
amouM  from  the  drawer,  who  had  an  equity  against  the  Plaintiff  at  law,  although  at  law 
he  had  a  clear  right  to  recover :  and  that  thel-efofe  he  odght  to  be  enjoined  from  pro- 
ceeding further  in  the  action.  «  • 

.But  the  Plaintiff  at  law  having  a  lefsl  right  against  the  indorser,  and  there  being  soma 
doubt  in  the  case  of  the  Plaintiff  in  eqility,  wiOi  respect  to  the  question  in  whose  favor 
the  balance  was,  the  injunction  was  continued  on  the  terms  of  his  paying,  the  amount  into 
Court,  with  such  interest  as  would  be  recoverable  at  law. 

5  S2 
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the  Defendants  Messrs.  Herrara  apd  Co..  and  of 
what  was  due  to  the  Plaintiff  Solly  in  respect 
thereof — and  that  he  might  be  declared  entitled 
to  have  the  amount  of  such  balance,  as  should 
appear  to  have  arisen  from  the  proceeds  of  goods 
mentioned  in  the  pleadings  to  have  been  directed 
by  Plaintiff  &>%  to  be  invested  in  a  cargo  for 
the  fVoodpark,  paid  out  of  the  proceeds,  &c.  &c. 


if 


The  substance  of  the  statements  in  the  bill 


was  as  follows :- 


•^. » 


The  Plaintiff  iSo/Zy,  who  was  a  merchant,  carry- 
ing on  business  in  London  on  his  separate  ac* 
count,  had  consigned  to  the  Defendant  Moore, 
who  carried  on  business  as  a  merchant  at  TritstCf 
and  whom  Solly  had  been  in  the  habit  of  employ- 
ing as  his  agent  and  correspondent  there,  goods 
by  different  vessels  for  sale ;  in  consequence  of 
which  Moore,  in  March,  1819, was  indebted  to  the 
Plaintiff  Solly  in  a  considerable  suni  of  moneys 

In  1818  the  Plaintiff  Solly  consigned  to  De- 
fendants De  Herrara  and  Co.,  carrying  on  busi- 
ness at  the  Mavannahy  goods  by  two  vessels,  called 
the  JVilliam  and  i\i^  Woodpark^  which  last  men- 
tioned vessel  had  been  chartered  by  Solly  in 
his  own  name,  and  on  his  owi^  private  account, 
for  a  voyage  from  London  to  the  Havannah,  and 
thence  to  Trieste;  and  he  instructed  Messrs. 
Herrara  and  Co.  to  invest  the  proceeds  in  the 
purchase  •  of  a  cargo  of  sugar  and  coffee  for  the 
Woodpark,  and  to  load  such  cargo  when  pur- 
chased on  board  that  vessel  for  flie  said  voyage 

to 
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to  Trieste :  and  they  were  to'  consign  the  same 
to  Defendant  Moore^  as  the  agent  of  the  Plaintiff 
Solly  at  that  place. 

Solly  advised  Moore  of  the  consignment  about 
to  be  made  to  him,  and  at  the  same  time  drew 
drafts  upon  him  in  favor  of  Messrs.  Blancken^ 
hagen  and  Co.  for  30,000  florins,  of  which  he  ad« 
vised  him  by  letter  of  the  30th  day  of  March f 
1819;  in  which,  after  acknowledging  the  receipt 
of  one  from  Moore^  advising  arrival  and  sale  of 
a  cargo  of  fisl^,  slnd  another  of  the  5th,  covering 
a  remittance  of  600/.  on  the  Treasury,  out  for 
acceptance,  requiring  Moore  to  negociate  as  with 
a  former  remittance,  requested  his  best  exer* 
tiot^s  in  the  disposal .  of  the  cargo,  adding,  that 
it  might  suit  him  to  let  his  drafts  of  that  day 
be  agdn^t  the  consignment  per  fVoodpark^  and 
in  that  case  desiring  Mopre  to  make  returns  id 
good  bills  for  his  remittances  on  BUinckenhagen 
and  Co. 


63l 


1820. 


80U.T 

andotbeit 

.«• 

MOORB 

aad^ibcn. 


.  Bills  Upon  Trieste  not  being  negociable  at  the 
time  Mfhtn  the  bills  in  favor  of  Blanckenhagen 
and  Co.  were  drawn  by  Plaintiff  Sollyy  the  bilfs 
for  30,000  florins  were  cancelled,  and  other  bills 
for  the  same  amount  were  drawn  by  Plaintiff 
Solly  upon  Defendant  Moore  on  the  26th  Jpril, 
1819,.  p^able  in  Vienna  two  months  after  date 
to  his  (Solly's)  order,  and  the  Plaintiff  duly  ad- 
vised  Moore  of  the  cancelling  of  the  first  bills, 
and  of  the  drawing  of  the  last-mentioned  bills, 
by  letters  dated  the  13th  and  20th  April,  ^BIO. 

The 


634 


1820. 


Solly 
and  others 

V. 

Moore 
and  othen. 


CASElS.IX   THE.  EXCHEQUER, 

The  Defendant  Moore,  in  answer  to  the  Plain- 
tifF's  former  letter  of  the  SOth  March,  1819,  pro- 

4 

mised  to  accept  the  bills  by  letter  of  the  19th  Jpril, 
1819,  stating  that  the  draft  for  30,000/.,  order 
Blahckenkagen  and  Co.,  would  meet  due  honor  on 
presentation,  and  that  he  should  consider  the  dif* 
ference  between  the  amount  of  the  drafts  and  the 
produce  of  his  Constantinople,  as  an  advance  upon 
the  next  consignment,  per  the  Woodpark.  Moore 
afterwards,  on  the  29th  April,  wrote  to  the  Plain- 
tiff Solly  a  letter,  containing-(aften  giving  an  ac- 
count of  the  negociation  of  the  bills  on  Constan- 

ft 

tinople}  a  statement  of  the  operation,  shewing  a 
balance  in  his  favor  of  5126  florins,  10  kreutzers, 
which,  deducted  from  his  drafts  for  30,000  florins, 
due  30th  May,  left  24,873  florins,  50  kreutzers,  as 
an  advance  on  his  expected  consignment  of  sugar 
and  cofl^ee  for  the  Woodpark  from  the  Havannah. 
The  goods  consigned  by  Solly  to  said  Herrara  and 
Co.  by  the  JVilliam  and  the  Woodpark  were  re-« 
ceived  by  them,  and  sold  on  account  of  Plaintiff 
Solly,  and  the  proceeds  invested  &c*  as  directed, 
in  the  purchase  of  coffee  and  sugars  shipped  on 
board  the  Woodpark^  and  consigned  to  Moore  at 
Trieste. 


Herrara  and  Co.  having  neglected  to  comply 
with  the  directions  of  the  Plaintiff  iSo/Zy  in  some 
important  particulars  with  respect  to  the^shipment 
of  the  cargo,  and  instead  of  remitting  the  bilb 
of  lading  to  Solly  as  they  Ought  to  have  done, 
they  remitted  them  to  their  own  agent,  with 
instructions  not  to  deliver  them  to  the  Plamtiff, 

except 
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except  upon  the  previous  payment  by  him  of 
1 1,000/.,^  the  amount  of  their  alleged  advances, 
contrary  to  the  regular  course  of  dealing;  and 
one  of  the  firm,  in  transmitting  the  directions  ta 
their  agents,  exprressed  regret  for  such  a  pro- 
ceedure. 


035 
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Mid  otben. 


The  Plaintiff  Solly^  on  the  30th  Aprily  sent  an 
answer,  upon  the  communication  of  those  di- 
rections, to  the  agents  of  Herrara  and  Co.,  an- 
nouncing, that  as  they  {Herrara  and  Co.)  had 
in  no  wise  conformed  to  the  instructions  given 
by  him  respecting  the  loading  of  the  ship,  he 
considered  that  he  was  warranted  in  refusing  to 
acknowledge  the  cargo  as  on  his  account.  Hef^* 
'  rara  and  Co.  therefore  adopted  the  cargo  on 
their  own  account;  and  in  consequence  they  be- 
came  indebted  to  Solly  in  the  sum  of  4500/. 
and  upwards,  in  respect  of  die  proceeds  of 
the  goods  which  had  been  consigned  to  them 
by  Solly^  which  money  had  been  invested  in  the 
purchase  of  the  cargo  loaded  on  board  the  Wood* 
parky  a^d  he  thereby  became  entitled  to  a  lien 
upon  the  cargo  for  the  amount  of  the  money  so 
due  to  himp  Solly  accordingly,  for  the  purpose 
of  enforcing  such  lien,  and  of  securing  the  pay*- 
ment  of  the  money  due  to  him  out  of  the  pro«^  . 
ceeds,  by  attaching  the  same,  wrote  to  Moore  on 
the  4th  of  May^  1819,  advising  him  that  Herrara 
and  Co.  had  made  it  necessary  for  him  to  refuse 
acknowledging  the  cargo  for  his  account;  and  as 
the  fVoodpark  was  chartered  by  him  agreeably  to  ' 
the  enclosed  copy  of  the  charters-party,  the  ship-. 

ment 
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ment  must  be  considered  z&  a  ddiveiy  into  his 
warehouse,  aad  could  not  be  assigned  over  to 
the  agents  of  Herrara  and  Co.  without  bis  con« 
seat  I  and  aa  Herrara  and  C(k  had  received  pro^ 
perty  from  hiQi  to  the  amount  of  5000/.,  here^ 
quested  Moore  to  retain  for  him  the  nett  proceeds 
of  the  cargo  to  that  amount,  or  not  to  let  the 
cargo  be  taken  out  of  hii9  hands  without  security 
for  his  demand  to  that  amount^  desiring  bim  at 
the  same  time  to  bear  in  mind  that  he  bad  refused 
to  acknowledge  the  cargo  for  his  account^  and 
was  only  seeking  the  re--imbursenient  of  what 
was  his  due. 


On  the  7th  Magf,  ISIQ,  the  Plaintiff  Solfy  wrote 
another  letter  to  Moore,  stating  that  he  was  the 
more  indebted  to  him  for  allowing  the  30,000 
florins,  drawn  on  him,  to  remain  as  an  advance 
on  the  home  cargo,  per  the  fVoodpark^  alljiough 
the  Havannah  shippers,  Herrara  and  Co.y  had 
thought  proper  to  direcit  that  the  cargo  be  with- 
drawn from  him --- repeating  that  he/  on    tbe 
other  hand,^  in  consequence  of   their  deviatin/^ 
from  the  instructions  given  them  respecting  it; 
had  refused  to  acknowledge  it  for  his  account; 
but  that  still  he  could  not  forego   his  li^n  on 
the  cargo  for  the  amount  of  the  property  in 
the  hands  of  the   shippers;   and  should  it  be 
necessary  to  take  any  legal  steps  to  secure  bis 
claim  on  Herarra  and  Co.  by  an  attachment  on 
the  cargo  for  the  amount,  whatever  might  be 
necessary  to  attain  that  object  he  recommended 

to  Moore^s  friendship  and  care. 

The 
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The  brlls  fbr  S0,000  florins^  lo  draWH  by  th«      i«f». 
Plaintiff  Jo/fy  on  Maere,  wtre  indorsed  by  the     ^^ 
Plaintiff  &/^  to  the  Plaintiffs  Jmhc  &//jr  and    AidoA^fr 
7%90iM  ^^%>  itt  their  partnefi^up  firm  of  Ismeta     j«o^Wk 
iSM(y  and  Sons,  and  the  Plaindff  SoUjf  receited 
full  value  for  them,    /.  and  T.  SeUy  having'  inddrs^ 
ed  thern^  they  were  presented  on  th^ir  account  toi 
Moore  for  acceptance  on  the  10th  of  May^  1819* 
And  the  bill  charged,  therefore,  that  Moore  ought 
to  have  accepted  them  according  to  his  under- 
taking,  and  to  have  deducted  the  amount  out  <4 
the  cargo  of  the  IVoodpark  consigned  to  him  y 
but  that  instead  of  accepting  tlhe  bills,  he  caused 
them  ta  be  protested  for  non*acceptaiice»  aiitt 
then  accepted  them  under  protest,  andi  as  he 
alleged,  for  the  honor  of  the  Fl^ntiffs,  /•  aaklTl 
Solly. 

« 

On  the  10th  May^  1819,  Moore  wrote  a  tetter 
to  the  Plaintiff  Solly ^  informing  him  of  what  he 
had  so  done,  and  excusing  it^  on  the  ground  of 
necessary  caution,  stating  that  it  was  in  eonse^ 
quence  of  Dirkkeim  (agent  of  and  a  partner  in 
the  Hmutmah  bouse)  having  ordered  him  to  hold 
the  cargo  of  the  Woodpark  at  hia  (DirkkeU^sy 
disposal 

On  the  14th  May^  1819,  Solly  wrote  Moore 
a  letter,  referring  to  die  subject  of  the  cargo 
per  Woodparkf  stating  that  he  should,  by  next 
post,  send  over  a  power  of  attorney  enabling 
Moore  to  act  in  his  behalf  in  securing  the  pro- 
perty,  and   repeating  bis  requests   that  Mvor^ 

would 
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* 

would  attach  -so  much  of  the  nett  proceeds  of 
the  cargo,  per  the  Woodparky  as  would  cover  the 
amount  of  nett  proceeds  of  his  (Solly's)  goods, 
amounting  to  18,439  florins,  at  4/6, 4148/.  16^.  ft/., 
and  informing  him  that  Herrara  and  Co.  had 
still  on  hand  prpperty  of  his  (Solly's)  amounting 
to  431/.  Os.  llrf*,  to  which  he  should  wish  the 
attiachment  to  be  extended. 

The  Woodparky  with  her  cargo,  arrived  nt  Trieste 
to  the  consignment  of  Moorcy  and  all  the  goods 
forming  the  cargo  were  delivered  to  him;  and 
Moorcy  as  the  bill  alleged,  promised  and  under- 
took,  as  the  Plaintiff  Solly's  agent,  and  according 
to  the  directions  contained  in  his  letters  of  4th 
and  7th  J/tfy,  1819,  to  attach  or  retain  out  of  the 
proceeds  the  monies  due  to  him.  Moore  accord- 
ingly on  the  24th  May^  1819,  wrote  to  the  Plain- 
tiff  to  acquaint  him  that  the  Woodpark  h^A 
arrived,  and  would  have  pratique  on  Thursday 
next,  and  that  he  should  then  receive  the  goods 
into  store ;  and  if  Solly  wished  to  secure  there 
the  amount  of  the  debt  due  to  him  fVom  Herrara 
and  Co.y  he  recommended  his  sending  him  his 
power  of  attorney,  properly  attested  by  the  Aus- 
trian Consul  or  Ambassador,  authorizing  him  to 
attach  sufficient  for  that  purpose. 

iSo/Zj^  accordingly,  on  the  15  th  Ji^ne,  1819,  sent 
a  power  of  attorney  to  Moore^  empowering  him 
to  recover  his  demand  upon  Herrara  and  Co., 
and  to  take,  all  necessary  proceedings  for  that 
purpose.    By  a  letter,  dated  7th  June.  1819,  De- 

feodant 
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fendant  Moore  represented  to  Plaintiff  Solly^  that       1820, 
it  was  doubtful  whether,  by  the  Austrian  laws,      ^^^^ 
property  could  be  attached  at  Trieste  in  a  ques-     ■"<*  «*«» 
tion  between  two  foreigners;  but  he  promised  to       Moobb 
retain  out  of  the  cargo  in  his  hands  the  amount . 
of  Solly's  debty  if  he  would  agree  to  indemnify 
him  in  so  doing ;  and  accordingly  on  the  25th 
June,  18I9f  (PlsLintiff  Solly  having  th^n  heard  of 
the  protest  of  the  bills  for  30,000/.  by  Moore) 
wrote  him  a  letter^  wherein,  after  again  very  par- 
ticularly adverting  to  the  facts,  he  requested  him 
to  hold  as  much  of  the  cargo  as  would  cover 
his  whole  demand  on  Herrara  and  Co. ;  and  he 
engaged,  if  necessary,  to  hold  him  harmless  from 
all  consequences  that  might  result  from  his  de-:* 
taining  it. 

Moore  afterwards  wrote  to  H.  Solly  (24th  June; 
1819)  again  requiring  that  Solly  would  engage 
to  indemnify  him  from  all  consequences  of  hold- 
ing back  sufficient  property  to  cover  his  claim, 
Messrs.  Graymuller  and  Co.  (the  Vienna  house) 
having  drawn  upon  him  3P,S39  florins,  41  kreut- 
zers,  against  his   drafts  for  30,000  florins;    and 
stating,    that  he   had  transmitted  the  necessary 
documents   to  his  correspondents,  with  his  ac- 
count, amounting  to  3882/.  1 S^.  1  d.^  with  which 
he  had  requested  them  to  do  the  needful,  re- 
gretting, that  under  the  system  of  caution  which 
he  had    laid  down  for  himself,   he  could   not, 
under  the  circumstances,  act  otherwise. 

Mooref  according  to  that  letter,  drew  a  bill  for 

3282/. 
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388S/.  18^.  Id.  upon  the  PlaintifTs  I.  and  T.  Solly, 
in  their  partnership  firm  of  Isaac  Solly  and  sons^ 
being  the  amoiinti  as  he  alleged^  of  Plaintiif 
H.l^oUjf's  bill  for. 30,000  florins,  with  interest, 
charges,  and  ex  peaces;  and  he  remitted  the  bill 
to  his  agents  by  the  post  by  Which  he  aeiit  the 
letter  to  PlaintiiF  SoUjf. 


The  bill  diarged  that  Hcrr&ta  and  Co.  were 
aware  of  Plaintiff  Solids  claim  upon  the  cargo, 
and  knew,  that  by  the  ln\is  of  Trieste  the  Pfain- 
tiff  SoHy  could,  hy  meanb  of  Ddemlant  Moore^ 
enforce  such  claim  againkt  th6  said  cargo;  ancf 
that  with  the  view  of  defeating  such  claim,  and 
depriving  Plaintiff  of  ail  means  of  obtaining  pay* 
ment  of  his  debt,  they  applied  to  Deffendaot 
Moon,  and  proposed  to  employ  him  as  th^ir 
agent,  and  to  altotb  him  a  large  commission  upon 
the  sale  of  the  ^id  cargo,  if  he  would  abandon 
the  Plaintiff's  interest,  and  would  act  as  agent 
for  them,  and  hold  the  whole  proceeds  at  their 
disposal,  instead  of  retaining  part  of  such  proceeds 
in  satisfaction  of  the  Plaintiff's  debt;  and  it 
charged  that  Moore,  for  the  sake  of  obtaining  such 
commission,  agreed  to  do  sd ;  and  that  he  had  so 
agreed  and  determijbed  at  the  time  when  he  wrot^ 
the  last  mentioned  letter  to.  the  Plairttiff;  and  that 
he  drew  the  bill  of  exchange  for  9282/.  18^.  U. 
for  the  purpose  of  obtaining  payment  thereof  fit>in 
the  Plaintiff,  instead  of  deducting  the  sahie,  as 
he  liad  agreed  to  do,  out  of  the  proceeds  of  the 
cargo,  although  he  concealed  that  agreement  from 

the  Plaintiff  &//y  at  the  time  when  he  advised  him 

of 


I 
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of  having  drawn  the  said  bills :  and  that  he  so 
concealed  the  same  in  hopes  that  his  bill  would 
be  accepted  before  the  PlaintiiT  H.  Solfy  shoi)I4 
discover  the  fraud  which  he,  in  collusion  with 
Herrara  and  Cp.,  had  practised  upon  t)ie  Plaintiff. 

The  bill  also  stated  that  a  few  days  afterwards* 
expecting  that  the  bill  would  be  accepted  heforfs 
the  arrival  of  his  letter^  Moore  wrote  to  Plaintiff 
SoUy^  stating  that  he  had  received  his  letter  of 
the  15th,  with  the  power  of  attprney ;  aiid  tb^t 
he  had  beep  advise^  tih^t  he  shpuld  either  givp 
Up  the  cargoes  and  act  fpr  Plaintiff,  or  ipdor^ 
over  thp  power  of  attorney  to  some  oth^r  ppr* 
son  in  order  that  he  might  act  on  the  Plaiptiff 
H^  Solly's  behalf :  and  that  as  he  hiiq$p]f  could 
not  act  with  sufficipnt  energy  foe  both  parties  ^t 
the  same  time;  and  as  to  put  the  cargo  into 
the  hapda  of  another  would  be  depriving  hiqii^elf 
of  a  handsome  commission,  without  in  ^xiy  n\an« 
ner    benei^tipg  the  Plai^itiff,  he  had  therpfo^e 
come  to  the  determination  to  act  fox  Hprrara^ 
and  Co. ;  and  he  allowed  the  Plaintiff  twenty-five 
days,  after  the  receipt  of  his  letter,  to  send  out 
another  power  of  attorney,   or  tq  instr^ct  hiqi 
to  indorse  the  power  already  sent  over  to  w^ojpi 
ever  he  should  think  Qt. 

On  the  SSdJtt/yf  1819»  th^  Pl^ntiff  ^.  5b% 
wrote  to  Moor e^  in  answer  tp  his  letter,  highly  cen^ 
suring  his  witlidrawing  himself  froqi  the  agency 
which  he  had  undertaken  for'bim,  and  apprizinghim 
that  he  (Solly)  should  hold  him  (Moore)  respon- 
sible 
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sible  for  4^00/.,  or  the  amount  of  his  claim  on 
the  JVoodpark's  cargo,  against  the  assets  of  his, 
appropriated  towards  the  purchase  of  the  cargo 
by  Herrara  and  Co.,  reminding  him  that  he  hiad 
had  the  cargo  in  hand  when  the  power  of  attor- 
ney and  tlie  documents  substantiating  his  (Solly's) 
claim  were  forwarded  to  him,  at  his  own  desire, 
for  the  purpose  of  attaching  it 

The  Plaintiffs  L  and  T*  50%  having,  from. the 
drawing  of  the  said  re-draft,  suspected  some  col- 
lusion between  Moore  and  Herrara  and  Co.^  (al- 
though the  last-mentioned  letter  of  Mbore  had 
not  bieen  received  by  H.  Solly)  when  the  bill  was 
presented  for  acceptance,  refused  to  accept  it: 
and  afterwards  the  Plaintiff  Solly  also  refused  to 
accept  it.  An  action  was  thereupon  commenced 
by  the  Defendant  Moore  against  tlie  Plaintiffs  /. 
and  T.  Solly ^  to  recover  against  them  the  amount 
of  the  bill  of  exchange,  so  alleged  to  have  been 
accepted  and  paid  for  their  honor  by  Defendant 
Moore,  which  action  was  still  depending. 

The  bill  then  charged,  that  if  Moore  should 
recover  against  the  Plaintiffs  1.  and  T.Solly,  the 
Plaintiff  H.  Solly  would  be  liable  to  pay  to  them 
the  amount  of  what  Moore  should  so  recover, 
together  with  the  costs,  and  that  he  (H.  Solly) 
had  in  fact  undertaken  to  do  so,  and  to  indemnify 
the  Plaintiffs  /.  and  T.  Solly  against  all  the  con- 
sequences of  the  said  action ;  and  that  the  Plain- 
tiff-ff.  Solly  was  in  fact  defending  the  action  in 

the  name  of  the  Plaintiffs  I.  and  T.  Solly. 

The 
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The  Plaintiffs  /.  and  T.  Solly  therefore  sub- 
mitted, that  they  were  entitled  to  the  same  relief 
against  the  said  action  that  the  Plaintiff  H.  Solly 
would  have  been  entitled  to  if  the  action  had 
been  brought  against  him :  and  they  alleged  that 
Moore  had  then  in  his  hands,  in  respect  of  the 
cargo  of  the  Woodpark^  monies  which  he  was  en- 
titled by  the  laws  in  force  at  Trieste  to  retain  on 
account  of  the  Plaintiff  H.  Solly  greatly  beyond 
the  amount  of  the  said  bill  for  3282/.  18^.  Id.; 
and  they  submitted,  that  under  the  circumstances 
he  was  bound  to  retain  the  amount  of  the  bills 
so  paid  by  him  as  aforesaid  out  of  the  monies  so 
in  his  hands. 
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The  bill  also  alleged,  that  the  Defendant  Moore 
and  the  several  partners  in  the  firm  of  Herrara 
and  Co.  resided  in  parts  beyond  the  seas,  and  out 
of  the  jurisdiction  of  the  Court,  and  suggested, 
that  if  the  Defendant  Moore  should  recover  from 
Plaintiffs  /.  and  T.  Solly  the  aniount  of  the  said 
bills  so  paid  by  him,  the  Plaintiff  H.  Solly  would 
lose  the  whole  amount^  and  also  the  amount  of 
the  mone}-^  due  to  him  from  Herrara  and  Co. 


The  answer  of  the  Defendant  did  not  materi- 
ally  vary  the  state  of  facts  as  charged  by  the  bill. 
The  defence  set  up  was,  in  effect,  that  as  Herrara 
and  Co.  were  the  shippers  of  the  goods  to  be 
delivered  at  Trieste  to  their  order,  and  as  they  were 
consigned  by  them  to*  the  Defendant,  subject  to 
their  further  order,  the  Defendant  Moore  was  not 
bound  to  retain  the  cargo  as  required  by  H.  Solly^ 

particularly* 
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particularly  as  he  was  then  indebted*  to  Hcrrara 
«nd  Co,f  as  appeared  by  their  letters  to  him,  and 
which  also  stated  that  Solids  refusal  to  acknow' 
ledge  the  car^  was  a  pretoxce  to  throw  on  them 
thQ  loss  which  would  arise  from  a  fall  of  price 
In  the  Trksta  market,  he  was  justified  in  wnat 
he  had  dpne-*-^hat  he  bad  from  the  first  moment 
dQterQiiDed  not  to  aqcept  the  drafts  for  80,000 
florins  by  W€^  of  anticipation  on  the  cargo  of  the 
fVoodpark^thait  when  he  recommended  Solly  to 
forward  to  him  a  power  of  attorney,  he  was  not 
^ware  of  the  laws  of  Trieste  respecting  attach* 
nients^  which  did  not  permit  goods  to  be  attached 
as  between  two  strangers — that  having  no  right 
to  retain  the  cargo,  and  consequently  no  security 
for  his  acceptances^  which  were  paid  by  his 
bankers  at  Vienna  on  his  account,  he  had  drawn 
the  bill  in  question,  and  had  commenced  an  action 
against  /.  and  T»  Solly  for  recovering  the  amount 
due  to  himji  denying  tlie  several  charges  in  the 
hill,  of  fr^udj  concealment,  breach  of  trust  and 
collusion. 


Under  these  circumstances,  RoupeU  and  Pern- 
herton  now  shewed  cause  against  the  order  nisi 
for  dissolving  the  iiyunction,  which  had  been 
ohtaineid  on  the  answer  coming  in ;  and 

^g4iLr  and  ^ot^/  supported  the  order,  on  the 
part  of  the  Defendants. 


The  argument  turned  principally  on  the  pecu- 
liar circumstances  of  the  case* 

For 
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For  the  Plaintiffs  it  was  urged,  that  the  equity 
which  the  drawer  of  the  bills  had,  as  against  the 
Defendant  Moort  was  sufficient  to ,  call  for  the 
interference  of  the.  Court  to  protect  him  from  the 
consequence  of  Moorjt*^  recovering  against  the 
indorser,  who  would  have,  in,  that  case,  a  right  to 
be  paid  by  the  drawer,  who  had  an  equity  against 
Moort. 

On  the  other  hand  it  was  contended  on  the 
part  of  the  Defendant,  that  a  Court  of  Equity 
couki .  not  interfere  to  restrain  a  Plaintiff  from 
.proceeding  against  persons  liable  to  him  on  a  bill 
of  exchange,  by  reason  of  any  equity  which  a 
third  party  (the  draw^er)  might  have  against  the 
person  entitled  to  recover  on  it  at  law  against 
the  immediate  indorser. 

■ 

Richards,  Lord  Chief  Baroii^  now  delivered 
judgment-shaving  stated  the  facts  of  the  case— 

•         •  ♦ 

The  question  is,  whether,  under  the  circum- 
stances, this  injunction  ought  to  be  continued. 
.Although  the  pleadings  are  very  voluminous, 
the  question  on  the  merits  is  very  short  and  sim- 
ple i  and  it  will  not.  be  necessary  to  go  into  the 
facts  at  any  length,  for  a  mere  outline  of  them 
will  be  sufficient.  [Here  bis  Lordship  stated  the 
general  result  of  the  case,  as  it  appeared  oq  the 
pleadings,  as  far  as  related  to  the  indorsement  qf 
.  the  bills  by  /•  and  T.  Solly ^  and  the  acceptance 
by  Moore  for  their  honour.]  ... 
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There  is  iio  iieubt  that  Mo^re  has  a  right  to 
recover  at  law  against  /.  and  T.  Salfy  in  tUs 
action,  but  the  question  is  whether,  under  all  the 
cirenmstances  of  this  case,  a  Court  of  Equity 
should  interfere  to  restrain  him  from  proceeding 
in  the  action  at  law. 


The  Plaintiff's  case  is,  that,  under  tlie  circum- 
stances, he  has  an  equity  against  the  Defendant 
Moore,  who,  it  is  urged,  must  be  considered,  with 
respect  to  this  ttansactioni  as  being  in  the  same 
situation  as  if  he  had  been  actually  paid,  or  at 
least  secured;  inasmuch  as  ^e  might  andou^ty 
in  justice  to  ff.  Solly,  under  the  trust  reposed  in 
him,  to  have  paid  himself,  or  at  least  have  ac- 
quired a  lien,  on  the  opportunity  which  he  had 
of  doing  so^  and  by  neglecting  which,  in  breach 
of  that  trust,  he  has  placed  Solly^s  claim  in  jeo- 
pardy. If  that  be  so,  unquestionably  it  is  against 
conscience  that  Moore  should  proceed  to  recover 
this  money  against  the  other  Plaintiffs ;  although 
by  law  he  would  have  a  right  to  do  so  if  there 
Were  nothing  in  the  case  calling,  for.  the  inte^ 
•ference  of  a  Court  of  Equity  to  restrain  him. 

The  real  question  therefore  is,    whether  the 

Defendant  Moore   has  bound   himself  in  tliis 

transaction  by  what  he  has  done ;  and  whether, 

by  neglecting  the  opportunity  of  being  paid,  as 

he  might  have  been  if  he  had  done  what  was 

required  of  him,  to  the  prejudice  of  the  Plaintiff, 

he  has  precluded  htjnself  in  equity  from  suing 

for  that  demand  which  ought,  in  equity  at  least, 

to 
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to  be  considered  as  paid  for  that  purpose  and  in      lato. 
tbat  view  of  the  case.  ^soixy' 

'    I  aiid  others 

0. 

[Having  again  adverted  to  the  facts  relating  ^JJ^'STe",. 
to  that  part  of  the  case,  and  the  correspondence 
between  H.  SoUy  and  Moore^  on  the  subject  of 
attaching  the  Woodpark's  cargo,]  I  consider  that 
Moore  was,  beyond  all  question,  the  agent  of 
H.  SoUy^  who  havjng  been  improperly  treated  by 
Herrara  and  Co.  became  indignant  at  their  con- 
duct and  disclaimed  the  cargo.  He  however 
directed  Moore  to  attach  it,  in  order  to  secure  to 
him  thereby  the  produce  of  the  former  cargo, 
which,  as  well  as  the  ship,  belonged  to  him':  and 
that  r  am  of  opinion  he  had  a  right  to  do.  It  ' 
appears  quite  clearly  and  satisfactorily  I  think, 
from  thd  correspondence  between  Moore  ahd 
H.  Solly  J  that  Moore  was  the  accredited  agent  of 
Solly.  There  may  perhaps  have  been  some  doubt 
whether  Moore  could-  attach  the  cargo,  but  then 
it  is  quite  clear  that  he  had  at  one  time  the  pro- 
duce of  H.  Solly* s  property  in  his  han(}s,  thfough 
the  medium  of  the  consignment  to  hirtl  of  the 
Havannah  cargo,  to  an  amount  more  than  suffici- 
ent to  pay  himself,  with  ample  authority  for  so 
applying  it ;  and  if  he  had  sold  it  and  paid  him- 
self out  of  the  proceeds,  which  would  have  been 
a  direct  payment,  or  if  he  had  kept  it  in  his 
hands  to  secure  himself,  which  would  have  given 
him  a  lien,  this  Court  would  certainly  not  iU' 
either  case  have  suffered  him  afterwards  to  pro- 
ceed in  an  action  at  law  on  these  bills  against  the 
indorsees. 

T  T  2  '  I  can 
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leAo.  I  can  have  no  hesitation  in  saying,  that  beyond 

soxwr'  ^^^  question  Moore  did  not  act  with  fidelity  in 
iiid<rthcrt.  his  character  of  agent  to  Solly ^  in  the  conduct 
•luf^*  which  he  thought  proper  to  adopt  during  the 
latter  part  of  thsse  transaetions,  in  dealing  with 
the  ^  |>roperty  as  he  did,  and  in  delivering  it  to 
Herrara  and  Co.  when  he  ought  to  have  made  it 
avaiUble  to  Solly.  Instead  of  doing  so^  as  it  was 
his  duty  to  do^  he  delivered  it  ov^  to  the  enemyr 
whidi  it  was  not  his  duty  todio;  and  that^  frppi 
all  that  appears,  for  the  sake  of  obtaining. a  com* 
mission  on  the  whole,  by  becoming  employed  ia 
tlie  disposal  of  it  for  Herrara  and  Co^  instead  of 
having  a  commission  only  on  part  of  the  cai^, 
which  would  have  beeii  the  case  if  he  had  con- 
tinned  ^eut  for  5o//y,  whosie  lien  was  limited  to 
a  certain  extent  only.  Moore's  behaviour  in  that 
respect  was  certainly  very  reprehensible. 

There  may  perhaps  be  some  doubt  on  the  facts 
in  this  case  whether  the  balance  of  their  accounts 
'  between  the  Herrara  house  and  H.  Solly  was,  in 
point  of  fact,  in  favour  of  them  or  of  him.  Ifi 
instead  of  their  being  indebted  to  Solly 9  he  was 
indebted  to  them,  or  if  nothing  was  due  to  either, 
the  conduct  of  Moore  would  certainly  not  be  so 
blameable  as  I  at  present  think  it  was ;  but  that 
depends  on  the  result  of  the  account  to  be  taken 
between  them.  Moore  certainly  gives  a  very 
particular  account  throughout ;  and  he  appears  to 
have  been  furnished  by  Herrara  and  Co.  with 
all  Solly^s  letters  which  were  addressed  to  them. 

For 


^ 
\ 
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For  die  present,  therefof^e,  the  injunotion  must      IBM. 
be  ordered  to  be  continued  on  certain  conditions*     T^^"'**"^ 

SOLLT 

As  there  is  undoubtedly  a  clear  primd  fade  title    "*  ««*"«« 
in  Moore  to  proceed  at  law»  and  as  it  is  possible      mom» 
that  the  £icts  of  this  ease  -poBsibly  iriaynot  uki^    . 
mately  turn  out  as  Ji' at. present  /expect^  ;Solfy 
musty .  by  »Mray  of  seotsring  the  imoney  to  abi der  i the 
result^    pay  the  amount  of  the   30,000   florins, 
reduoed  inCo  English  money,  into  Court)  for  that 
paipose^.  turn  before  the* second  day  afrioestt 
term,  and  with  interest,  as  far  as  interest  would 
be  Tccoiiremble  at  law,  with  liberty  to  apply*  < 

Injunction  continued— The  Plaintiff 
to  bring  into  Court  the  amount 
of  the  bills  and  interest  by*  a 
short  day. 


)  i  1 


The  anjunction  was  afterwards  dissolved  on 
motion^  the  Plaintiff^.  Solly  having  neglected  ta 
comply  with  the  terms  of  the  order  of  the  Courts 
i^  payiog  in  the  moifey. 


•    ••  M 


^\ 


«  *M  » 


■^l^'r'  \»         '       .^        .^    .♦       »         7/y       \-  '       y\'>'[\*iC  ,     »      I 
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1820. 


Saturday,  Taylor  V.  CooK  and  another. 

16^^  Dec. 


Evidence.    XhIS  bill  was  filed  by  the  r*tor  of  the  parish 

In  this  suit,         ^    _--,  •'  '     " 

which  nised  a  of  Willand  (Dcvtm)  for  an  account  of  the  tithe 

anestion  of  ^  ,  ,        . 

ie  weif^ht  of  oi  hav  and  agistment. 

conflicting  evi* 
dence^the 

rapport  o/hit  T^^^  Defendants  set  up  a  modus  of  Hd.  an  acre 
tithTorhay  f^  meadow  ground  mowed  and  made  into  hay, 
iot%a7'*''  2md  Irf.  for  every  acre  of  dry  ground  or  knd  grass 
cSir  That''*  n^owed  and  made  into  hay— 2d.  for  cveiy  calf  for 
^evfcTe^'nlJ^  milk  and  calf;  Id.  for  every  colt ;  2d.  for  every 
wM%f ^^Tve^  hogshead  of  cyder ;  2d.  for  cabbages,  carrots, 
naSe'^^'lwi.  *^™'P^»  '^"^  Other  garden  stuff,  growing  in  every 
pally  recitals    garden  J  and  2d.  for  hoard  fruit,  in  lieu  of  the 

in  agreements  **  ,  ' 

for  compos*,     tithe  of  applcs  hoarded  and  kept. 

tions,  wherein        .  ^*'  * 

two  recent 

rectors  admit.        _  /.     ,  ,    /.  i  j 

ted  that  there       In  support  cf  that  dcfcncc  the  answer  stated, 

weremodnses      ,  *  .  ,  •      •  •     i       /*     i  •    •  n   -      i 

for  hay;  yet  that  uo  titlies  lu  kind  of  tlic  articIcs  alleged  to 
compounding  be  covcrcd.  by  the  moduses  had  ever  been  paid : 
occupfers,*  &nd  it  Stated  that  the  rectors  of  the  parish,  ot 
com^i^n*  many  of  them  had  entered  into  agreeitients  of 
^aittc.*'  There  dccds  of  compositiou  with  the  owners  Of  occu- 
de^'^givJn  of  P^^^^  ^^  lauds,  whcrcby,  after  reciting  the  said 
Tn^th^Ecdili.  several  moduses  and  other  moduses  therein  mep* 
■*^'jj^^jj  tioned,  it  was  agreed  that  such  owners  or  occu- 

imed^^^^^^  piers  should  pay  yearly  to  the  rectors,  who  en- 
few  memoranda  tCTtd 
in  old  books, 
mailing  men- 
tion of  mod  uses  in  a  very  loose  way,  and  some  receipts  for  tithes  and  modoses  iodiscn* 
minately.— The  Lard  ChufBmvn  held,  after  considerable  doubt,  that  the  evidence,  ex* 
traordinarv  as  it  was,  and  against  ^o  stronjg  a  case,  was  yet  such  as  to  malte  it  necessary 
there  should  be  an  bsue  to  try  hhi  iidtot«  auU  chftHiCte^  of  the  niduey  ipayjiiients.- 

• 
Evidence  of  a  rector's  band-wHiing  to  recebls  by  comparison  with  his  sigaatnre  ui 
the  register's  books,  the  entries  in  which  it  was  nis  duty  to  sign,  held  sufficient 

Testinooy  of  occupiers  wholly  inadmissible  for  any  purpose. 
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toicd  into  such  agreements,  so  long  as  tbey  should 
continne  rectors,  certain  fiked  sums  in  lien  and 
satistaction  of  the  modnses  and  tithes  payable  S^c. ; 
and  that  it  was  thereby  agreed  that  such  annual 
payments  and  composittoiis  should  be  made  wkh^ 
tut  prgudice  to  the  smid  modnses  or  customary, 
payments. 


adi 


ima* 


Taylok 

«• 

Cook 

iOd  another* 


It  then  adduced  instances  of  snch  agreements^ 
attd  of  the  payments  being  made  and  accqited 
tinder  them,  and  set  forth  a  notice  from  one  of 
the  Defendants  to  the  PlaintilF  to  determine  the 
composi^n,  proposing  to  pay  in  future  his  tithes 
in  kind  and  the  moduses. 


On  the  part  of  tlie  Plaintiff  a  g^eat  number  of 
witnesses  were  examined,  the  general  tenor  of 
whose  testimony  went  to  prove  that  certain  fixed 
compositions  were  always  paid  for  the  tithes  of. 
the  parish ;  and  amongst  others  Pl  composition  of 
€j.  for  an  tocient  meadow  of  two  acres,  called 
Stpck^s  Meadf  in  the  occupation  of  the  Defendant 
Cook,  which  was  stated  to  be  mort  than  an  €qui« 
valent  for  the  tithe  of  the  hay,  if  taken  in  kind*— 
that  general  compositions  were  also  made  fVom 
time  to  time  for  the  lands  in  the  parish,  of  sums 
which  were  z,fair  equivalent  for  the  tithes  in 
kind—and  none  of  the  witnesses  had  ever  heard 
of  any  modus  htm^  payable  for  tithes. 

On  the  part  of  the  Defendants,  the  Deputy 
Registrar  of  the  Episcopal  Consistorial  Court  of 
the  Bishop  of  Exeter  produced  from  the  Record 

Room 


<^2  CA6£d  IN  THE  tkCHEQUEt, 

M2&«  Room  of  theOoiirt  n  bbok  containing  the  acU 
^if^l^     of  tlie  Court,  from  1681  to  1683,  in  which  was 

^^^^  the  personal  answer  of  Philip  Hall^  then  recter 
^d  another,  ^f  t^g  p^^ish  of  Willand,  given  in  to  an  allega- 
tion exhibited  in  that  Court  by  one  John  Binford, 
and  also  the  personal  answer  ^^JBinford  taa  libel 
and  schedule  exhibited  ag^aitrst  him  by  iHidl  in 
the  same  Court,  in  a  cduse  for  subtradionNof 
tithes^  and  a  proctor's  bill  > of  costs  in  the 'suit 
Tliat  answer  so  far  admitted  the  ei^istence  of  m^ 
duaes  th^t  a  prohibition  w^s  obtained  t^i^^cm. 
Thei*e  W)er$  also  old  books  put  in  which  referred 
to  the  existence  of  moduses  generally,  wit^iout; 
specifying  any,  and  some  receipts  for  tithes  gnd 
for  moduses  indiscriminately;  but  which  did  not 
Ijoweyer  statQ  any  specific  mqduSf 

Th^  pfoduced  a  book  belonging  to  on^.Binr 
fordf  which  contained .  entries  -  of  receipts  of  a 
person  of  that  name,  who  was  an  inhabitant  of 
.  the  parish  in  1731.  The  receipts  were  subscribed 
with  the  names  of  Acland  and  fVulrond  til?  then 
rectors,  and  their  hand* writing,  was  proved  by  a 
witness  who  had  compared  it  with  tbeir  si^i- 
tures  in  the  register  bQo}cs  of  plxri^t^ningSi,  ifi^Tt 
riages,  and  burjals.. .  , 

'  '  ■.  '         '      ' 

IBinford's  depositions  being  proposed  to  b?  read 

jto  prove  the  authenticity,  history,  and  custody 

of  the  hook,  the  Plaintiff's  counsel  objecited  tliat, 

as  he  waa  an  pc€upier»  his  testimony  fpuld  ppt 

|i)e  received^      .    ,  :^  .  , 

Tbc 
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The  Lwd  Chief  Barw  haU  tb^r  ^hicptioa  gqQ<),«  '^^^Pf 

^lyingp,  that  it  was  the  invariable  rule  ii|   thi&t  t^j]^* 

Court  not  to  admit  the  tcstimoiky  .of  an  ocQupier  ■  cmk 

in  a  tithe  cause.                                                   >  .  MidwoOier, 

The  book  havitigibeen.  aathenticated  by  o^h^r  ^ 
testimoay^.  it  waa  Ql^cted  that  the  haajd-wrUiQg^, 
of  Adund  and  Waltsond  Jbad  not  bcen^^fficientlyv 
proved .  by  lihe  evidence  of  compfMrison  with  1^$, 
faand-MTiting  in  other  books :  mm  constat  thath^; 
had  signed  the  bodis  to  which  hU  naipe  apr . 
peared ;  and  in  support  of  that  objection  tbey 
felted  the  case  of  Randolph  v«  Gordon  (a)p 

The  Defendants  couxisel  cited  on  the  ottier 
hand  the  caises  of  Morewood  v.  fVood  (b),  in  wbi^b  ' 
Mr.  Baron  Hotham  had  admitted  evidence  of  a 
presentment  on  proof  of  th(e  subscriptiop  being 
^he  same  as  the  signature  to  the  s^bscribf^r'^  ^V)U^«^^ 
an4  'R^e^  d,.  ^runt  v^  Rowlings  (c).  . ;      >i  i 

<  The  Lord  Chief  Baron  determined  that  th^ 
proof  was  suffieient^-^isdnguishing  the  pre(ie9.(> 
case  from  thofee  cited;  and  obaenring  that.tbQ 
signature  in  bookSi  the  entries  in  which  it  w^  th^ 
duty  of  th6  person,  whose  name  appeared  written 
therein,  to  sign,  must  be  presuAied  to  be  of  bis 
hand-writing,] 


•■'    •    .''*^*«.i,4.    I     ».    ^/ 


♦ '  ■  . «  ».  >^ 


.  The  Defendants  also  put  in  twx>  Agreements 
iand  a  deed.  Thie  fifst  agreement  wa&  dated  the, 
;30th  of  Mat/,  1789,  between  Edward  Btmt,  ^ 

(fl)  Ante,  vol.  v.  p.  312.      (6)  ^4  Ei^t,  328.     (c)  7  lb.  ^2. 

then 


Taylor 
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'  lB2a  ^^  rector,  and  sevml  owners  and  occnpien  of 
lands  in  the  parish,  by  wbich^  after,  reciting  that 
certain  mo4ust9  or  customary  payments  (enume* 

aadi^ouier.  »*»»?  thcmX  and  amongst  others,  "  for  eveiy 
acre  of  meadow  ground  mowed  and  made  into 
hay,  the  sum  of  Si/,  and  no  more,  at  Eu9ttrf 
and  for  every  acre  of  dry  ground  or  land  grasi 
mowed  and  made  into  hay,  one  penny  andna 
more,  at  Easter ^  for  and  in  lieu  &c.— *and  for  barren 
cattle  nothing;  and  also  reciting  that  the  sdid 
owners  and  occupiers  had  agreed  to  pay  the 
rector  the  several  sums  set  forth  Opposite  against 
their  respective  names  in  a  schedule  thereto,  **  in 
lieu  of  payment,  full  satisfaction  and  discharge, 
^  lis  well  of  the  aforesaid  mddiises  or  customary 
payments  as  of  the  great  tithes,  and  all  other 
tithes,  except  flax  &a  &Ci.  as  long  as  Dretre 
should  continue  rector.  It  Was  witnessed,  that 
such  sums  were  agreed  to  be  paid  and  received; 
and  the  agreement  ccmtatned  a  proviso  that  sach 
payments  were  to  be  made  without  prejudice  to 
the  moduses  recited.  The  second  agreement  was 
dated  1 3th  Septm^cTy  1806,  and  was  to  the  same 
effect  The  deed,  which  was  between  Mr.  vATar* 
tombei  the  person  Who  succeeded  Mr.  Dreme  as 
rector,  was  dated  the  9d  Jprily  1811,  and  was 
also  to  the  same  effect ;  and  underneath  each  was 
*  the  schedule  of  names  and  sums,  amongst  which 
was  (under  head  proprietors)  "  Nathaniel  Cook; 
(occupiers)  '*  himself;"  (tenements)  **  Stock  Mea- 
dow;** (aiinual  payment)  "  13*.  S^.**    • 

A  book  of  commissions  was  produced  beioog^ 

ing  to  this  Court,  for  the  purpose  of  shewing, 

that, 
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tBat,  on  a  former  otrcasMai  (in  S7  GeQ.  U.^  ^^  1^^^* 

answer  of  HaU  had  been  tiicn  ghren  in  evidence  ^J^ 

before  the  Commissioners,  under  a  commission  «^ 

for  the  examination  of  witnesses,  in  a  cause  of  mA  iu»«Kr* 
Acland  v. 


That  book  was  objected  to  on  the  part  of  the 
Defendants^  and  rejected* 

» 

Upon  this  evidence  Clarke  and  BoteleTy  for  the 
Plaintiff,  insisted,  that  the  modus  for  hay  could 
not  be  supported.  It  was  proved  tliat  the  full 
value  of  the  tidies  in  kind  had  always  been  in 
fact  paid  by  coinposition,  and  that^  would  be 
sufficient  evidence  to  support  the  claim.  The 
personal  answer  of  Hall  not  taken  upon  oath, 
and  partial  proceedings  in  the  Ecclesiastical  Court, 
they  submitted,  proved  nothing  in  answer  to  such 
a  case,  nor  did  the  receipts  which  were  put  in': 
and  with  respect  to  the  recitals  in  the  agree- 
•  ments  and  deeds,  at  variance  as  they  were  with 
the  substance  tod  body  of  the  agreements^  they 
could  not  for  a  moment  be  weighed  against  the 
actual  perception,  recognized  by  and  made  the 
basis  of  those  very  instruments.  No  modus  was 
proved  to  exist  either  by  evidence  of  usage  or 
perception,  or  to  have  ever  existed  even  by  re- 
putation, and  therefore  the  defence  failing,  there 
must  be  a  decree  for  the  Plaintiff* 

Jervis  and  Wyatt  for  the  Defendants,  insisted, 

that  the  proceedings  in  the  Ecclesiastical  Coutt 

Vpnld  alone  be  -  sufficient  to  establish  that  there 

I  were 


6S$ 


«    "  <wi 


iMO. 


r.  * 

C60nf 
mBdmaHUm 


^^A^Etf^lW  TH£  1EXClI£(il^Efty 

w^  tf(?  leaBt  >s{)i]fiid  lAodtises  oovemig  these  laa^ 
as  appeared  by  the  ac&niMiOBs  in  the  personal 
answer  of  Hall,  the  former  rector;  and  tbej 
obselfved;  that  ihttt  answer  foeitig  personal,  re- 
quired no  oath*  The  books  out  of  the  custody 
of'  Mnfbrd'^hOf  and  the  rocitals  in  the  agree- 
iA^AVi  krtd  deed^  they  submitted,  Mnetis  wianswer- 
iMe  evidence;  for  that  «uch  facts  and  the  acts 
Off  rectoris  are  of  infinitely  more  weight  than  any 
ein^^ce  of  reputation,  either  <mc  way  or^the 
othen  S<y  far  therefore  from  there  being  no  case 
made  on  the  part  of  the  Defendants/  they  in- 
sisted that  it  was  impossible  that  the  Court  couki 
(decide  the  cause  without  referring  the  payments 
t6  im  issue"; 
. '  ^      »    —  Cur.  adv.  vulU  * 


t.i^.^ 


•• '  I 


>iiTbi}  LopdCkief  Baron  now  delivered  judg* 
aiei>&;^*^This  ease,  which  now  stands  forjudge 
mtfntyl  must  say  has  veiy  much  distressed  me  on 
iKNictint  0f  the  diiiculties  which  it  presents.  This 
biil  was  filed  by  the  Jlev.  John  Taylor y  who  is 
dae  vicar  oiWtUandy  in  the  county  of  Devon^  and 
has.  been  vicar  there  A'om  18)7^  a^nst  Natha* 
niel^  Cook  ^4  Jo^in  Radfordy  who  are  two  of  the 
otdcupierft  Within  th^  parisl^  and  the  demand  of 
the  bilL  is  for  the  .titbe  of  hay  and  agistm^^ 
during  <181B  for  that  one  year.  It  appears  th>t 
on  his  indue tiob^  theivicax,  the  Plaintiff^  agitsed 
to  take  16e/v  ami  a  fraetion,  fcr  ^tfinum,  for  all 
the  tithes  itiii«h<^ polish  until  JpHl,  I8I&,  when 
the  Defendants  declined  to  pay  their  prq)ortions 

4>f'  that  sum,  insistijigj  febat  they  bad  a  ri^t  ^ 

cover 
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covier  themselves  by  some  QoiaU.  peeuDl^  P9yr       i8t%  • 
meats  in  lieu  of  certaiu  tithes^'*  Xaxmii 

Thp  Defendants  in  their  answer  aHmit  the  vi-  •irf  w^uw.i 
car's  right  to  the  tithe  of  agistment,  so  that  these 
must  be  a  decree  in  his  favor  fpr  an  acctHintof  the 
tithe  of  agistment.  It  appears  diat  the  Defendaqt 
Ci9oi  .occupies  a,do9eior  parcel  of  mea4ow  laxid 
ip.the  parish  of  fFitiandf  containing. . twq  acres^ 
called  Stfick  Mcadom^  and  he  occupies  no'  niMe^ 
and  i  t  jts  on  that  part  ,of  the  c^se  tliat  the  observa^ 
tions  which  I  shall  presently  have  to  ioMtke  ^rmir 
pally  arise.  The  Defendant  John  Ra^fori  occur 
pies  in  the  parish  different  quantities  of  land,  of 
different  descriptions,  amounting  in  the  whole  tq 
thirty-two  acres.  These  two  persons  both  insist 
on  the  following  modus,  as  applied  to  the  tithe 
oCih^y  for  every  acre  of  meadow  ground  in'  ihe  . 
parish  mowed  and  made  into  hay^^-twd^penoe  4kI 
Easter,  for  each  acre  of  meadow  land.;*  and  finr 
every  acre  of  dry  ground  or  land  grassj  mov^ed 
and  made  into  hay,  one  penny  and  no  morew  'Thed 
the  Defendants  state  in  their  answer  a  great  ma»f 
other  moduses,  as  being  payable  for  other  arti^ 
cles,  which  are  not  necessary  to  be.  attended  to 
here;  but  they  do  not  suggest  that  any  of  the 
moduses  have  been  otherwise  paid  than  as  they 
may  be  comprized  in  the  one  large ^aum  agreed 
to  be  paid  for  tithes  in  kind  ;ind  foii',  tbeimoduses. 
That  is  the  part  qf.the.ca^e  which,  cej^llioly  fur^ 
nishes  very  great  difficulty  indeed»  (and  principally 
because  the  moduses  are  ns^t  rpk\  tlieixiagreement 
separated  from,  the  pthftr  sulj|?eih»atters  Qi\X\\» 
general  composition. 

'   ^  Now, 
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I8f0;  NoVy  in  tills  case,  the  evidence  first  produced 

on  the  part  of  the  Plaintiff  is  rather  hy  way  of 


V.         anticipation  of  the  Defendants'  case,  and  is  used 
!!Siher^  as  a  reply  to  their  answer ;  I  have  taken  it  as  it 
occurs,  beginning  with  the  evidence  for  the  Plain- 


Mary  Whicott  SBjSf  she  has  known  the  parish 
for  fifty  years,  and  never  heard  of  any  modus  till 
half  a  year  ago.  [It  may  be  observed  here,  once 
for  all,  that  throughout  the  ^ whole  of  this  case 
there  is  a  great  deal  in  the  depositions  which  is 
not  evidence.]  There  is  no  instance  of  any 
modus  bekg  actually  paid  as  a  modus,  nor  of  any 
distinct  reputation  respecting  any  modus.  I  do 
sot  kty  any  very  great  stress  on  such  evidence  in 
general/  but  I  think  it  right  to  observe  that  there 
ss  not  the  least  evidence  of  any  reputation  of  any 
modus  being  paid  m  any  part  of  the  parish— *and 
the  moduses  insisted  on  are  parochial  moduses^ 
exceptii^  that  one  of  the  Defendants'  witnesses 
says  that  he  has  heard  that  there  was  some  modus 
paid,  but  he  never  heard  what  the  sum  was. 

•  John  Jutsom  is  the  next  witness— he  says,  he 
occupied  for  fourteen  years  Stock  Meadj  which 
is  the  meadow  now  occupied  by  the  Defendant 
Cooi— that  ft  contains  about  two  acres — that  it 
has  been  occupied  ever  since  by  the  Defendant 
Cook,  who  is  the  owner  of  it — that  before  his  occu- 
pation one  John  Stone  occupied  it  for  ten  years- 
be  says,  that  while  he-  occupied  Stock  Mead,  he 

paid  to  thei-ector,  Mn  Drewe,  the  annual  sum  of 

six 


SITTINGS  AST£a  MICH.  TEIUI,  1  GEO.  IV.  ^W 

SIX  shillings)  in  lieu  of  the  tithes,  which  saniy  in  iMO. 
his  estimation,  was  mote  than  the  tithe  was  wordi{ 
and  it  was  paid  by  the  ibrmer  occupiers,  as  he 
understood.  So  that  we  see  heve  is  a  payment 
not  of  a  modus,  but  a  payment  of  a  sum  which 
negatives  the  nioduSi  as  laid,  as  ^strongly  as  can  be 
done ;  for  instead  of  paying  two-pence  an  acre  as 
is  said  to  have  been  payable  formerly,  he  paid  six 
shillings;  and  he  says,  that  during  his  time  the 
payment  of  six  shillings  for  the  hay  of  these  two 
acres  never  varied* 

Then  Jiume^  Tapscatt  says,  that  he  lived  ser* 
vant  with  one  of  the  vicars,  the  Rev.  Henry.  Wal^ 
rond-^thsLt  he  lived  with  him  fifteen  years,  up  to 
the  time  when  *Mr.  JValrond  died,  which  was  in 
the  year  1787.  During  all  the  time  he  lived  with 
him,  he  says  there  was  not  any.  tithes  paid  iu 
kind  for  any  titheable  matters,  except  pigs,  geese^ 
and  honey,  which  articles  were  excepted  in  th^ 
composition;  all  the  rest  therefor^  were  include4 
in  the  general  compositiou  which,  during  the 
time  he  received  the  payments,  did  not  vary;  and 
he  says^  that  lie-  never  heard  of  any  modus  for 
any  article  of  tidie  till  the  commencement  of  this 
suit. 

• 

The  next  witness  is  Robert  EbbeUj  who  has 
known  the  parish  forty  years.  He  says  he  nevet 
heard  of  apy  modus^-^that  his  father  occupied 
lands  in  the  parish  for  nineteen  years,  and  always 
compounded  at  a  fixed  sum,  whicli  never  varied. 
He  succeeded  bis  father;  and  they  always  paid 
•'    '         ^  a  com^ 
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^  imo.      a  composition  for  all  tifbes,   except   for  pigs, 


gtese^  and  honey,  these  he  did  not  enter  iato  4 
V-  composition  for.  The  sum  so  paid  by  his  father 
and  himself  was  Si.  10^.,  and  was^  to.  the  best  of 
hisjudgmoit  a  fair  compensation  for  the  tithes 
arising  from  the  lands  for  which  the  same  was 
paid,  in  case  the  same  had  been  taken  in  kind, 
except  pigs,  geese,  and  honey,  and  if  the  tithe 
of  hay,  which  we  all  know  is  a  very  important 
tithe,  had  been  covered  by  a  small  modus,  it 
must  have  made  a  (Considerable  difference,  and 
more  especially  when  we  recollect  that  ^is  Stock 
Meadow  paid  six  shillings  in  respect  of  two 
acres.  He  does  not  recollect  that  any  niodus  or 
moduses  were  alleged  to  be  payable  in  lieu  of 
tithes  of  hay,  or  for  any  other  tithes  in  the  pa<« 
rish.  He. says,  that  during  his'occupation  he  paid 
to  Mn  Drewtf  the  succeeding  rector,  51.  \0s., 
without  any  alteration  or  variation,  by  half-yearly 
payments-^that  in  paying  such  composition  he 
paid  a  fair  compensation— and  that  in  so  doing 
the  witness  did  not  take  into  consideration  any 
alleged  modus  or  moduses  for  any  tith^le  mat-* 
tersor  things;  because  he  did  not  knowofany 
such  modus  or  moduses. 

Samuel  Evans  is  the  next  witness  whose  evi- 
dence is  material.  He  says  his  mother  paid  3/. 
per  annum  in  half-yearly  payments,  as  an  annual 
composition  for  tithes  in  kind,  that  he  afterwards 
paid  the  same  sum  himself,  and  consider^  it  ^ 
full  compensation  for  the  tithes  in  kind,  in  respect 

of  and  arising  from  all  the  lands  he  occupied,  ia 

case 
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C8S6  the  ^ame  Imi  becb  takttn  m  kind.  He  'My«> 
that  be  lio  heard  that  the  mannep  in  ^ieh  lAtt 
ram  was  paid  by  the  occupiidrs  in  \mi  of  titheft 
was  by  a  rate  agreed  on  between  ihenv  and  the 
t^OTf  and  that  in*  makJeag  smth  eompoditMns  he 
did  not  taH$).Vit9  cyH^ideral^Qn  tojrtalteged  tko&ikh 
ormpduses  for  hay,;  Md  that  be  neyet^  heard' of 
4ny  such  ipodiiy  tHl.two  years  iigOy~Mrhich^  iis 
ajjiout.  thetique  when.  thi6  0Uit  commenced. 
»  ... 

There  are>  then  a  great  •  many  4ytfaer  witnesses 
exainined,  all  of  whom  give  evidence,  to  the  samef 
^act.    Th$  last  *  is  Robert  Seaman-^e  als6  ck> 
c^pied  lands  in.  this  parity  and  paid  a  oomposi^* 
tfon  for  tithes  to   the .  ful4  value-^he*  dtd^'Hot' 
consider  the  composi^on  as  a  fixed  ^ndinv^- 
zbje.  payment^i— he  did  not  conadir  it  so  d^thodns^;' 
for^  he  never  heard  any  thing  of  a  nroihis  Mrfaile' 
he  lived  in  l^e  parish^  which  was  about  thiity'*' 
five  yesp*s.   He  ssfys  the  Defendant  Co^  paidOt.' 
fox  Stock  Meadom  in  tlie  wiCnesS'S  thne,  wfaiek' 
according  to  his  judgment  was-  mtore  than  a'  iair 
compensation  for  the*  tithe  if  it  had  been  taken 
in  kind.    He  never  heard  ef  any  modus:  till  the 
stir  was  made.    He  then  proceeds'  to*  dtate  the 
composition  paid  by  others,  which  he  considers 
to. have  beai  quite  .equal  to  the  reaLValnrof  die 

titbe§  if  they  had  b^n  taken  in  kind. 

* 

« • 

We  see  there  is  no  positive  r^pntdtion '  of  anjr 
modn^  spoken  of  in  the  whole  of  this,  evidence. 
There  is,  no  evidence  ojf, pay n«?nt  of  any  modus 
directly  or  indirectly;  jppf,  are  .moduses  at  all 

VOL.  viii,  u  ir  taken 
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18M/      taken  into  consideration  in  forming  the  com' 


tayloa     position ;    and  if    the    moduses  were  included 
^^       qui  moduses    in    the   composition,    it  certain- 
aii4  anotber.   Jy  was    donc  without    the    attention  of    any 
body  being  drawn  to  it ;   for  it  is  quite  clear 
tliat  the    occupiers   thought  they  paid  the  full 
value    of    all    their    tithes,     and    it    is    also 
Qlear  that  Cook,  in  paying  for  these  two  acres 
the  6^.,  paid  it  by  «way  of  composition  for  the 
tithe  and  in  lieu  of  the  tithes  in  kind.    Now  thus 
far  this  is  certainly  in  itself,  and  standing  alone, 
an  extremely  strong  case ;  and  if  this  were  all 
the    evidence,    I    should    feel  it  impossible  to 
hesitate.     I  must    have    pronounced   a  decree 
without  the  least  doubt,  in  favor  of  the  Plain- 
tiff*      Although    it    is  a  very  distressing   case 
where  we  see  strong  symptoms  of  the  existence 
of  modusesy  the  evidence  of  which  may  be  very 
much  affected  by  the  habit  in  the  parish  of  mix- 
ing up  the  moduses  with  the  titheable  matters 
payable  in  kind,  in  making  compositions  for  the 
tithes;  yet  here  it  b  quite  clear  from  the  evi- 
dence, that  there  was  no  difficulty  of  that  sort 
made  originally  on  the  part  of  the  occupier,  for 
they  computed  the  value  of  the  tithe  according 
to  the  value  of  the  tithe  in  kind,  not  calculating 
on  any  thing  in  respect  of  any  modus. 

■  • 

But  then  on  the  other  side,  there  is  evidence 
given  in  support  of  the  modus,  of  great  ifli'* 
portance  certainly.  There  were  proceedings  ia 
the  Ecclesiastical  Court  in  the  year  16S0;  and  it 
is  clear  from  the  books  that  have  been  produced, 
that  a   question  was  made   respectinlg^  moduses 

in 


Taylor 
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in  a  case  of  Hall  and  Binford.  Hall  was  then  i820. 
rector  of  the  parish,  and  Binford  an  occupier ; 
but  these  entries  which  appear  to  have  been  mi- 
nutes of  acts  of  the  Court,  and  are  blended  in  a  md^Uier. 
confused  manner,  contain  no  precise  information 
except  that  such  suits  were  depending  between 
these  two  parties,  Halt  the  rector,  and  Bin* 
ford  and  Rook^  M'ho  occupied  lands  in  the 
parish.  It  is  to  be  collected  from  these  acts  of 
the  Court,  however,  that  on  the  10th  of  De^ 
cember,  1632,  Binford  obtained  a  prohibition, 
which  may  be  seen  in  the  proceedings  of  the  Ec- 
clesiastical Court,  by  which  those  proceedings 
were  certainly  suspended.  But  that  appears  also 
to  have  been  only  as  to  part  of  the  things  de- 
manded ;  for  in  the  following  month  of  January y 
1633,  the  Court  proceeded  ifi  the  dispute  as  to  the 
tithes  with  respect  to  which  thty  were  not  pro- 
hibited, and  one  was  for  the  tithe  of  lambs,  &c. 
I  mention  this  to  shew  that  the  prohibition  did 
not  go  to  all,  and  that  from  this  it  appears  pro- 
bable that  the  prohibition  issued  on  account  of 
a  modus  or  mod  uses  for  the  tithe  of  some  of  the 
other  things,  which  were  demanded,  but  what 
those  things  were  does  not  at  all  appear.  What 
the  modus  was,  what  the  composition  was,  or 
for  what  the  prohibition  went,  does  not  appear  . 
now.  It  is  very  much  to  be  wished  beyond  all 
doubt,  that  some  of  these  things  were  as- 
certained. They  may  appear  in  the  prohibition, 
and  if  that  could  be  found,  it  possibly  might 
throw  some  light  on  the  subject.  However, 
all  that  now  appears  from  the  acts  of  the  Court 

u  u  2  is, 
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1820.      is,,  that  tb<ere  was  a  suit  cpiaceming  th^  tithes, 

ijl][^^     and  that  in  respect  of  soipe  of  them  a  prohil^tioii 

^^*-        went.     If  tbi?  prohibitioa  went  on  the  account 

and  another,   of  tnoduftes,  a^    IS    mo^t    prob^^ble,    then    some 

modus  must  have  beeu  serio4is)y  put  in  issue, 

and  must  have  been  the  subject  of  discussion  iu 

the  Ecclesi^tical  Court   on    the    suing  of  the 

The  periouai    prohibition.    Tlien  the  answer  of  Hall  was  put 

answer  of  a       f  .  * 

Defendant  to   ui,  and  there  I  do  not  see  awy  ^Uusioq  made  to 

a hbel  in  the  .  /.     ,        ^  .  ,  'n  '      ^' 

Ecclesiastical  any  Qther  act  of  the  Court  with  reference  to 
senredi£!i^g8t  any  crosd  suity  or  any  libel  against  Hell.  &tiil| 
the  Register?  howcver,  this  paper,  which  is  described  as  bis 
eviden^'in^a  personal  answcr,  appears  to  be  found  in  such  a 
irthiScoSt*  situation  apiongst  the  records  of  the  Register^ 
^mi^under  ^^^^  ^  cauTiot  cxclude  it  fropi  lipxig  received  a$ 
^th^a^  evidence ;  and  if  we  could  fiftd  ^he  proo^edings 
u^^ *"•''*'  on  the  prohibition,  it  might  then  be  a  very  ma- 

terii^l  piece,  of  evidence  on  one  side  or  the  other. 
In  that  paper  Hall  admits  that  ?very  parishioner 
bad  heen  used  to  pay  to  the  paisph  for  tithe  of 
hay. of  the  ancient,  meadow  kwwn  by  the  name 
of  Stent  meadow,  2d*  an  acre^  sxki  QQt  other* 
wise;  but  he  does  not  hint  at  all  at  Irf,jP#racre 
for  other  hay  as  is  stated  in  this  suitt  and  he 
states  other  usual  payments  for  milk,  calves 
cider,  and  herbs  and  roots,  but  he  omit$  lambs. 
Tlie  prohibition  accordingly  dj4  ^ot  issij^  with 
respect  to  the  lambs^  so  that  probably  tiiere 
was  no  payment  for  them^  though  something 
is  said  about  4d.  a  lamb,  and  it  was  probably 
abandoned  on  account  of  the  sn^all  amount. 


This 
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This  paper^  whieh  purports  td  be  Hall's  answei;,      ^3^, 
and  the  four  accompaDying  papers^  were,  it  is 


said,  produced  before  Comiriissioners  in  the  time         «. 
of  AclafUl^  a  preceding  rectdr,  in  a  tithe  cause;  luid another. 
and  that  evidence  was  offered  merely  to  shew  that 
it  was  not  i^centiy  fabricated  for    the   purpose 
of  the  cause,  but  that  it  was  at  that  time  exist- 
ing in  the  Register's  Office,  and  has  been  there 

< 

erer  since  probably.  An  objection  was  made  to 
receiving  that  paper  in  evijilence,  but  I  did  not 
consider  myself  at  liberty  to  excjkide  it. 

•  There  are  next  some  receipts  produced.  With 
respect  to  those  I  must  say  I  hardly  know  what 
to  make  of  them.  They,-  however,  afford  some 
evidence^  certainly,  though  very  slight^  of  some 
customary  payments ;  I  observe  sdso,  that  they 
appear  to  be  receipts  for  half  years.  I  do  not 
remember  any  instance  of  moduses  being  paid 
balf-yearty;  it  is  a  very  uncommon  way  of 
paying  moduses ;— >that  is,  however,  merely  ob-* 
servation.  We  have  next  given  in  evidence  on 
the  part  of  the  Defendants,  these  very  extra- 
ordinary deeds,  and  really  I  do  not  know  what 
to  think  of  them.  The  first  is  in  1806,  when 
Mr.  Drew4  was  rector  of  the  parish,  and  it 
recites,  that  certain  moduses  or  customary  pay- 
ments, and  so  on,  had  been  paid  for  every  acre 
of  meadow  ground  mowed  and  made  into  hay, 
the  sum  of  2(L  and  no  more  for  one  year,  and 
also  in  full  satisfaction  for  the  tithe  of  meadow 
hay  in  every  acre  of  dry  ground  made  into  Imy, 
Id.     Here  they  state  the  two  moduses,  though 

not 
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1920.      not  as  stated  in  Hallos  supposed  answer.    Then, 
Taylor      ^^^^^  admitting  those  moduses,  they  agree  that 
^^       the    occupiers   shall  pay  for  the  tithes  of  the 
and  anotbtr.  parish  as  if  such  moduses  did  not  exist;  fbr exam- 
ple (and  one  instance  will  suffice  in  this  alleged 
parochial  modus)  Cook's  meadow,  which  is  said 
to  be  covered  by  the  sum  of  4d.  as  a  modus,  is 
to  pay  13^.  Sd.    Thus,  whilst  they  insist  on  the 
existence  of  these  moduses^    they  do  not  sti- 
pulate for  the  payment,  of  them  as  moduses,  but 
include  them  in  the  composition  for  the  tithes 
in  kind  at  their  full  value.     A  provision,  it  ap- 
pears, was  introduced  in  the  deed,  that  at  the 
time  of  entering  into  these  agreements  with  the 
clergymen,  it  was  to  be  without  prejudice  to  the 
moduses.     It  is  certainly  a  very  singular  pro- 
ceeding, and^  I  cannot  contemplate  it  with  any 
degree  of  patience.    With  respect  to  these  cler- 
gymen,  I  cannot  conceive  what  •  could  be  their 
inducement  to  make  the  admission  of  the  ex- 
istence  of  the  moduses,  for  I  cannot  impute  to 
them  the  roguery  of  committing  a  fraud  on  the 
church  by  furnishing  this  evidence  against  them- 
selves, merely  that  they  might  have   the  stipu- 
lated increase  of  payment  by  thus  excluding  the 
moduses.    That  would  be  an  uncharitable  suppo- 
sition, .and   one  which   I  do   not  think  myself 
justified   in  adopting  in  this   case.     That  is  an 
observation,  however,  which  I    cannot    refrain 
from  making  upon  the  two  agreements,  and  the 
deed,  wherein  we    have    these    two  successive 
clergymen,   first,  Mr.  Drewe^  and  then  Mr.  JVw- 
combf  gravely  stating  in   tbe  recital  that  these 

moduses 
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moduses  were  the  only  payments  that  were  to  .be  IMO. 
made  to  them  for  the  tithe  of  hay,  and  then  "^^T^^^ 
the  occupiers  proceed  to  agree  to  pay  a  great  «• 
deal  more,  infinitely  more,  ihsn  the  mod  uses,  ud 
and  seem  to  calculate  on  the  full  value  of  the 
tithe  in  kind,  still,  however,  protecting  them- 
selves as  well  as  they  can,  by  saying  that  this 
payment  shall  not  be  prejudicial  to  the  moduses 
which  are  recited  in  the  deed.  With  respect  to 
Cook's  meadow,  we  first  hear  of  2</.  an  acre 
being  due,  then  of  6^.  an  acre  being  paid,  and  . 
then  again  of  13^.  5d.  being  allowed  to  the  rector 
for  the  same  two  acres,  and  that,  indeed,  cer- 
tainly does  not  seem  to  me  to  be  a  very  large  sum 
for  the  tithe  of  two  acres  of  meadow  hay. 
Under  all  these  circumstances  upon  the  whole 
case,  considering  what  proceedings  were  had 
with  respect  to  this  subject  when  it  was'  in  the 
Ecclesiastical  Court,  with  the  evidence  of  these 
receipts,  though  I  do  not  think  they  weigh 
very  much,  and  with  these  deeds  executed  by 
two  successive  clergymen,  and  without  any 
reason  assigned,  for  there  is  no  attempt  to  shew 
that  they  did  it  fraudulently,  or  under  the  effect 
qf  duress,  and  as  I  cannot  impute  to  them  any 
impropriety  of  conduct,  I  do  not  feel  myself 
authorized  to  say  that  therp  is  not  some  of 
the  evidence  that  has  b.een  given  on  the  part 
of  the  Defendant,  conflicting  with  that  which 
has  been  produced  for  thp  Plaintiff,  and  which, 
if  uncontradicted,  would  make  as  strong  a  case 
^  could  be  made  for  the  clergyman.  Under 
tifieifi  c^rqumstapces,  I  h^ve,  after    having   per^ 

pk;ted 
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V. 

Cook 
and  another* 
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pleic?d  myself  very  mticfa  da  die  subject,  in  my 
KOxlety  to. come  to  a  proper  canclusion  upon 
it:,  at  lasjt  determined  ^t  I  caniiot  dispose  of 
the  suit  without  seuding  it  to  an  issue.  Tbe 
question  of  modus  or  no  modus  will  be  saffi- 
cient.  It  is  one  of  the  most  extraerdinaiy 
cases  that.  I  have  ever  met  with. 


Dbcree. 

4 

Au  account  of  tithes  of  agistment,  with 
costs. 

An  i^sue  on  the  modus  as  laid  in  tlie  an- 
swers—Costs of  issue  and  further  direc- 
tions reserved,  with  the  usual  dir^tions. 


WWF^^sWflls^flW^ 


16th  Dec. 


The  Attornst^General  v.  Cuxlebt. 

Toiichip^  the  seizure  by  the  Officers  of  the  Cus- 
toms of  certain  quantities  of  goods^  appraised 
and  returned  into  Court  by  indenti,ir^s  pf  ap- 
praisement- 

J E AVIS,  on  the  part  of  the  Defendant  claim- 
ing property  in  these  goo^s,  Jiad  pbtained 
a  rule  calling  on  the  Attorney-General  to  sjiew 
cause  why  the  condemnation  of  the  whole 
which     had    been     seized    by   the    officers    of 

the 


The  Court 
iv'iU  set  a  con- 
demnation of 
Ifoods  seized 
passed  for 
w&nt  of  claim, 
in  order  tliat 
the  Defendant 
may  enter  a 
claim,  under 
circumstances, 
where  the 

party  applying  . 

oflers  payment  of  the  costs  of  the  condemnation,  on  the  terms  of  hk  paybf  ^^r^ 
costs  of  the  application :  and  they  refused  in  such  a  rase  to  order  the  Defendant  to  naa 
bail  as  one  of  the  terms  of  making  absolute  a  rule  to  shew  cause. 
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the  cystopasi  9s4  coDdGroaed  for  want  of  cUdm^  ism. 

$)M>uld  ^pt  l)p  sf I;  asidiB ;  wd  tbe  Defendant  bo  ^^!J7^ 

at  liiierly  to  «pter  apd  perfect  bis  claioi  tberetx>»  Ammrr- 

upon  payoi^^  of  the  CQsU  occasioned  to  tbe  ••  ^ 
Crown  by  procepdipg  to  such  condemmtiQUf 

The  affidavit  of  tbe  Defendant  (sworn  on  tb^ 
1:9th  instant),  <m  which  th?  appli^^atipn  was  mad^i 
statedi  that  th^  goods  claimed  wpre  seized  on  the 
Deponent's  premises,  on  the  lOth  of  Op<o^<fv^that 
he  was  informed  on  tbe  2d  of  December  of  their 
having  be^n  condemn^  on  the  fllst  oi  Novcm-- 
^^r^-that  he  was  ignorant  of  the  mode  of  pro^ 
ceediqg  to  recover  the  good^^that  op  the  acu^niro 
being  made,  he  went  to  the.  houa«  of  a  fr]end» 
at  som^  distance;  from  \A^  residence*  for  the  puf*^  ^ 

pose  of  obtaining  bis  advice,  whom  be  could  not 
then  find — that  ten  days  afterwards  he  was  com-" 
p^led  to  n>aHe  a  long  jourpey  on  business^  and 
did  not  returp  till  the  27t1»  of  IfovefnkefH-fdxA 
that   he  was  afterwards    advised    to    claim  the 

goodsy  when  he  found  they  had  been  in  the 
meaA  time  ^o^demned  for  wwt  of  claim. 

.  Tlie  affidavit  also  stated,  that  the  Deponent 

bought  the  goods  seized^  by  savipk^  of  a  regular 
i^ercantil^  traveller  at  a  |air  price:  and  that  the 
Deponent  had  a  good  defence  to  tb(e  infoinuiitiMiw. 
To  that  last  assertion  the  Defendant's  solicitor, 
who  joined  in  the  affidavit,  also  deposed^ 

Clarke^  for  the  Attorney-General,  now  shewed 
cause.    He  urged,  that  th/ene  waa  no  ground  fur- 
nished 
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182^      nished  by  the   claimant's  affidavit,  (which  was 


^^        loose  and  vague  in  its  statements,  in  not  giving 
ATTomcBy.    jhe  names  of  persons  alluded  to,  or  the  particu- 
«•  lars  of  any  of  the  facts  alleged)  for  setting  aside 

the  condemnation  which  had  regularly  passed; 
submitting,  that  granting  the  present  appli- 
cation, on  such  slight  grounds,  would  furnish  a 
precedent  which  would  be  very  mischievous  in 
its  consequences,  and  would  render  such  motions 
very  frequent  in  practicct 

He  also  put  in  an  affidavit,  made  by  a  clerk  in 
the  office  of  the  solicitor  for  the  customs,  stating, 
that  on  the  15  th  oi  November j  before  any  process 
bad  issued  against  the  Defendant,  notice  of  spe- 
eial  bail  was  served  by  an  attorney  on  the  soli- 
citor of  thexsustoms. 

Under  these  circumstances  it  was  submitted 
diat  the  rule  ought  to  be  discharged,  with  costs. 

JerviSf  about  to  support  the  rule,  was  stopped 
by  the  Court.  They  statied  that  under  all  the 
circumstances,  it  appeared  to  them  that  no  mis- 
chief could  arise  from  making  the  rule  absolute, 
if  the  Defendant  chose  to  accede  to  the  terms 
of  paying  the  costs  of  the  condemnation,  and  of 
this  application. 

jPer  Curiam^ 

Rule  absolutCf 

^  Clarke  then  applied  that  it  might  be  added  to 

those 
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those  tennsy  that  the  Defendant  should  be  order- 
ed to  find  bail ;  but 

The  Courty-K>bserving  that  there  could  be  no 
reason  resulting  from  merely  making  thb  rule 
absolute  why  bail  should  be  required,  as  the  order 
afforded  no  facility  to  enable  (he  Defendant  to 
leave  the  country  which  he  had  not  before-^ 
refused  the  application. 
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Attohrbt* 

Gbmibal 

«• 

CvlLBir. 


16IA  J>iic. 


T)ie  King  v.  S£ton« 

On  an  Extent 

Price  had  obtained  an  order,  calling  on  the  Ap  appUcati<ni 
Attpmey-Geneniil  to  shew  cause  why  a  writ  of  aDerendantSi 
supersedeas  should  not  issue  to  discharge  the  De^  L  extent  for 
fendant  out  of  custody  as  to  tl^is  extent*  h!lS?,*tSlf  i^ 

part  of  money 
received,  by 

The  application  was  founded  on  an  affidavit,  ^jJg'^JS^n. 
stating^  ^at  the  Defendant,  having  been  agent  to  ^"JJJJJ*"?***' 
the  Union  Life  and  Fire  Insurance  Office,  had  "»«>»nc«  cwnr 

'      '  ^  pnny,  on  the 

received  various  sums  of  money  amountinff  to  groand  of  his 

•f  •         '  o  having  lieen 

551.  18^.,  as  the  premiums  for  effecting  insurances  ^**^^^*^ 
in  the  said  office,  and  also  the  duty  thereon — that  ^^  bdanca 

'  ,  doe  from  hini 

he  was  arrested  in  July  last,  at  the  ^uit  of  the  ^  them,  in- 

.  .     ^r-  T  ,    cladinf  snch 

secretary  to  the  said  office,  for  a  balance  due  tq  dntiet,  before 

,  ^      /•  •       1  1      1  •  ^*  extent  li- 

them  on  account  of  money  so  received  by  him-—  med,  »  to 

•     '  *  •^         .     ^  which  debt  h« 

tliat  wa»  after- 
wards  dis- 
charced  under  the  ipsoWent  act^^refiised,  by  discliarging  a  rnlo  to  shew  cante :  the  Conrt 
holduif,  timtsndi  a  ground  laited  a  question  of  ineritB,  which  could  not  properiy  be 
brought  liefore  the  Court  but  by  tniYersIng  the  inquisition ;  and  that  tliey  could  not  set 
aside  an  extent  qum  hmfrmridt  emmami^  on  Biotioni  on  a  statement  of  iii'ch  facts  by  aA. 
davit  as  would  amount  to  a  defence. 


8BT9V. 
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18S0.  that  he  obtained  his  discharge  under  the  insolvent 
^^-^^^^  act  in  October — and  that  he  >yas  again  arrested 
•.  on  the  2d  of  November  for  the  duties  by  virtue 
of  this  writ  of  extent,  which  had  issued  on  the 
affidavit  of  the  said  secretary,  madi^  by  him  on 
the  S2d  of  July f  stating  that  the  Defendant  was 
indebted  to  the  King  in  30/.  16^.  6d.^  which  the 
Defendant  stated  was  part  of  the  ^d  sum  of 
551.  18^. 

The  affidavit  also  stated,  that  on  the  20th  of 
July  the  Defendant's  effects  were  seized,  and  sold 
on  the  22d  under  a  Jieri  facias^  in  the  suit  for 
55/*  1 8^* ;  and  notice  -was.  given  to  the  sheriflf  on 
behalf  of  the  Crown  to  retain  the  proceeds  for 
the  use  of  the  King. 

On  those  facts  it  was  submitted,  that  the  De- 
fendant having  been  already  arrested  at  the  salt 
of  the  office  for  the  same  debt,  and  discharged 
from  gaol  under  the  insolvent  act,  as  to  his  person, 
in  respect  of  that  debt,  there  was  no  ground  for 
arresting  him  again  on'  the  Crown  process  for  part 
of  the  same  debt,  under  colour  of  its  being  due 
to  the  Crown,  the  Defendant  being  a  mere  ser- 
vant of  the  insurance  office,  in  whose  hdnds  any 
money  received  by  him  would  be  in-law  received 
for  the  office,  and  would  render  them  liable  to 
the  Crown. 

Shepherdy  on  the  part  of  the  Attorney-General, 
slxewcd  cause,  contending,  that  tliat  part  of  the 

money  received  by  the  Defendant,  which  was 

applicable 
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applicable  to  the  duties  on  the  policies,  was  mo-       uso. 
ney  of  and  belonging  to   the  Crown,  with  re-    j^  ^^^^ 
spect  to  which  the  Defendant  could  not  have'    snov. 
been  discharged   by  his  discharge  under  the  in- 
solvent act,  as  to  the  debt  due  from  him  to  th^ 
Insurance  Company,  and  therefore  it  furnished 
no  answer  to  this  demand   of  the  Crown  for 
duties. 

Per  Curiam.. 

Whatever  may  be  the  merits  of  the  Defend- 
ant's case  upon  the  facts,  the  Court  cannot  on 
this  motion,  founded  on  affidavit,  hear  his  Coun- 
sel. He  should  have  traversed  the  inquisition,  if 
he  would  avail  himself  of  merits;  but  an  ex- 
tent cannot  be  set  aside  in  this  summary  way, 
evert  on  grounds  which  would  have  afforded  a 
defence  to  the  extent,  stated  in  an  affidavit  made 
to  support  an  application  to  us  to  quash  the  writ, 
in  effect,  ^uia  improvid6  emanavit. 

Rule  discharged,* 

*  The  solicitor  of  the  stamp  dtittes  Inving  opposed  the  De« 
fendanli's  disahttpge,  on  thequestioB'oCnghtoiiljry  as.sooaas. 
th^  ^\v^  way  diAppsed  of,  ooii8«at(Dd  ta  a.  mtfrnrndmu  issaaiig' 
to  discbai^e  biia  oat  of  onstod  j« 
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f%ur$day^ 
l^k  Dec. 


A  but  of 
chums  for 
^oo£  fiiniUh- 
edy  set  oat 
item  by  item 

to  mi  answer 
to  a  bill  filed 
ibraditoovery 
of  the  consi- 
deration given 
lor  a  biU  of 
exchange,  re- 
qoirlng  tne 
Befenduit  to 
set  forth  afiii^ 
ifwe  flnd  jNii*ii> 
calir  acconnt 
of  the  const- 
deration^  and 
CMrjf  port  9§ 
il,  with  the 
tiflMswhen, 
and  places 
where  drc 
is  impcrtie» 


M'MoRRis  t^.  £x.LiOT  and  otliers* 

The  Plaintiff  filed  exceptions  to  the  Deputy 
Remembrancer's  certificate  on  the  reference  to 
him  of  the  answer  of  the  first  named  Defendant 
in  this  case^  for  scandal  and  impertinence. 

The  principal  exception  was,  that  tlie  officer 
had  certified  the  answer  to  be  not  impertinenty 
although  it  set  forth,  by  way  of  schedule,  a 
long  account  of  minute  items  in  detail  and  of 
considerable  length,  fomiing  a  bill  of  charges 
for  goods  sold  and  delivered  to  a  person  on 
whose  behalf  the  Plaintiff  was  charged  to  have 
endorsed  pertain  bills  oi  exchange  in  the  bands 
of  the  Defendant. 

The  bill  was  filed  for  a  discovery  and  an  in- 
junction to  restrain  the  Defendants  from  pro- 
ceeding in  an  action  at  law,  which  had  been 
commenced  against  the  Plaintiff  on  the  indorse- 
ment :  and  it  charged,  that  the  Plaintiff  was  not 
the  indorser  of  the  bills,  and  that  the  Defendant 
knew  the  Plaintiff  never  received  any  considera- 
tion for  indorsing  the  bills,  if  he  had  indorsed 
them,  (which  he  denied) ; — that  they  were  ac- 
commodation and  fictitious  bills ; — and  that  the 
Defendant  'Elliot  gave  no  consideration,  or  an 
inadequate   consideration  for   them :   and  so  it 

would  appear  if  he  would  set  forth  a  fuU^  '^^' 

and 
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075 


Elliot 


4ind  particular  account  of  that    consideration,      182D, 

and  every  part  of  it,  with  the  times  when,  and 

the  places  where,   such  consideration,  and  each 

and  every  part  thereof  was  paid  and  given.    The   Mdotheit. 

bill  afterwards   interrogated    the  Defendant   in 

the  same  terms  as  to  the  fact  so  charged. 

The  Defendant  answered  that  interrogatory  by 
referring  to  a  schedule  to  his  answer,  which 
consisted  of  a  bill  of  the  particulars  of  his 
charges  against  one  of  the  Defendants,  for 
articles  furnished  «by  him  in  the  way  of  his 
trade,  and  in  consideration  of  which  he  had 
taken  the  bills  of  exchange. 


Agar  and  Wakefield  in  support  of  the  ex- 
cepjtions,  contended,  that  setting  out  a  long  bill 
of  charges  running  through  several  folios,  was 
clearly  unnecessary  with  a  view  to  the  object  of. 
the  inquiry,  and  furnished  no  intelligible  in- 
formation, whereas  a  short  and  pertinent  answer, 
substantially  meeting  the  interrogatory,  would 
have  done  so,  and  have  been  free  from  the 
objection— and  they  cited  the  case  of  Alsager  v. 
JohMon  (a),  where  the  Lord  Chancellor  de- 
termined, that  a  reference  to  the  bills  delivered 
and  in  the  custody  of  some  of  the  Defendants, 
would  have  fully  answered  the  interrpgatoiy, 
and  that  scheduling  the  whole  bill  of  costs  was; 
impertinent, 

(a)  4  Yes.  217. 


Spence 


67(1 


EUVOT 

aiul«lhen«t 


i9jDem;^  ^fideavoured  to^  shew  fhafk  £be  report 
was  right,  submitting  that  the  pafficukTitf  of 
the  chafge,  aftd  inferrogatory  in  the  bill,  re- 
quired the  answer  which  had  been  furnished 
to  be  a0  foil  as  it  was,  or  it  would  have  been 
exceptionable  for  itosui&ciency:  and  he  distin* 
guished  the  present  ca3e  from  that  which  had 
been  eiCed,^  by  the  circumstance  of  the  interro- 
gartory  in  l^t  case  not  requiring,  as  in  this,  a 
particular  detail  of  every  item  of  the  account 
which  formed  the  consideration  of  the  bill  of 
exchange:  and  the  object  of  the  interrogatory 
there  was  not  satisfied  or  met  by  that  mode  of 
answering.  - « 


Fer  Curiatk. 

It  is  quite  impossible  to  suffer  such  a  mode  of 
answeving  as  tbis^  It  is  clearly  impertinent, 
and  die  exception  as  to  that  part  of  the  report 
mast  therefore  be  allowed.  There  is  nothing  in 
the  bin  by  way  of  charge  or  iirterrogatory,  vithkh 
calls  for  or  warrants  the  schedule  which  is  tlic 
subject-matter  of  the  exception.  The  interro- 
gatory is  in  the  usual  form,  and  is  such  as 
may  be  found  in  every  bilL  It  must  bercftrrt^ 
to  a  Master  to  strike  out  the  impertinent  mat- 
ter, and  to  tax  the  costs. 

Exception  allowed :— and  Reference 
ordered. 


WltPBOB^ 


SITTINQi  XrWR  MICH*   TSEM,   1  OEO.   lY.  877 

1820. 


WiLDBORE,  Clerk,  v.  Butan  and  another.  rkurada^, 

_,  _.__  litk  Dec. 

Ex  parte  Wildbore. 


The  Plaintiff  had  obtained  an  order,  on  motion,  The  biii  of 
on  the  18th  of  November ^  that  the  attorney  re- attorney,  agent 
presented    to    have    been    the  solicitor  of   the  JLpioyed  by^^ 
Plaintiff  in  this  cause  and  other  matters,  should,  respecter 
within  a  fortnight,  deliver  to  the  Plaintiff,  a  bill  Je'^igiS"'" 
of  his  fees  and  disbursements  in  such  cause  and  b^S^S^^rej, 
matters;  and  that  it  might  be  referred  to  one  J^^*^^ 
of  the  Masters  of  the  Court  to  be  taxed  pur-  j^^^^^ 
mant  to  the  statute:^ — and   that  the  attorney  ^»*^^»^2»^*^ 
should,  at  the  foot  of  his  bill,  give  credit  for  ^«  ^^^ 
all  sums  received  by  him  from  or  on  account  of 
the  Plaintiff — and  to  refund  any  overplus,   the 
Plaintiff  undertaking  to  pay,  &c.    And  it  was 
also  ordered,  that  on  beiug  paid,  the  attorney 
should  deliver  up  deeds   and  papers  &c.    (con- 
cerning which   and  his  bill,  he  was  to  be  ex- 
amined on  interrogatories,)  and  until  taxatioii,  to 
be    restrained   from    all  proceedings  at  law  in 
respect  of  such  bill. 

The  affidavit  of  the  Plaintiff,  in  support  of  the 
ordef  which  had  been  obtained,  stated  that  he 
employed  an  attorney  in  the  country  in  a  pe- 
cuniary transaction,  jn  respect  of  which  this  suit 
(in  equity)  was  instituted ;  and  that  in  the  con- 
duct of  it,  as  far  as.it  had  proceeded,  the  town 

*  This  part  of  tbe  application  was  clearly  improper,  if  the 
town  attorney  were  to  be  considered  as  an  agent ;  because  an 
agent's  bill  has  been  esprovdy  doeided  not  to  he  within  tka 
atatote. 

VOL.  VIII.  X  X  attorney 
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1820^       attorney  had  been  acting  as  the  immediate  soli- 
J^r^'^**^    .  cltor  of  the  Plaintiff,  and  not  as  agent  of  the 

WiLDBORB     •  '  ° 

<»•  country  attorney. 

Bryan  ''  ^ 

and  another » 

A  material  fact  appeared  on  reference  to  the 
warrant  to  prosecute.  It  was  taken  and  filed  in 
the  name  of  the  town  attorney  a, 

Merrivale  now  moved  to  discharge  that  order, 
on  the  part  of  the  town  attorney,  with  costs, 
on  an  affidavit  made  by  him  and  his  clerk,  stat* 
ing  that  he  had  been  employed  by  the  country 
attorney  as  his  agent  in  the  business ;  and  that 
he  had  not  been  employed  by  the  Plaintiff  as 
his  solicitor  in  the  cause; — ^that  he  had  no  claim 
or  demand  on  the  Plaintiff  in  respect  of  any 
costs  and  charges  in  preparing  and  filing  this 
bill; — ^and  that  he  had  made  out  and  sent  his 
bill  of  charges  to  the  country  attorney,  on  the 
1st  of  September  last. 

Upon  the  facts  stated  in  that*  aflSdavit,  iftwas 
submitted,  that  the  order  which  had  been  irre- 
gularly obtained,  and  upon  a  misrepresentation 
of  ^:tTie  character  in  which  the  attorney  in  town 
had  been  employed,  ought  to  be  discharged 
with  costs.  He  contended,  that  although  there 
were  instances  of  an  agent's  bill  having  been 
referred  to  be  taxed  on  the  application  of  the 
solfcitor'by  whom  he  was  immediately  employed, 
yei'  they  were  ^referred  under  particular  circum- 
st^ijij^q^^^^^nd  -th^re  was  po  case  wherein  an  order 
to./ii2afeF>>an4ftgiQnt'is  biU  had  been  made  on  the 

motion  of  thi  client,    between  whom  and  the 

*agent 
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agent  there  was  ho  privity  or  mutual  liability : 
and  he  cited  an  Anonymotis  case  from  Wilsons 
RepofUs  (a)j  and  Binsted  v.  Barefoot  (A),  in  both 
of  which,  orders  for  referring  agent's  bills  to  be 
taxed  were  discharged  as  irregular. 
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Wjldbori 

BftTAN     : 

and  another. 


Jef*vis  and  Norton  opposed  the  motion. — ^They 
submitted  that  it  was  a  matter  for  thte  Court 
to  determine,  whether  the  town  attorney  were 
the  solicitor  in  the  cause,  or  only  agent  to  the 
country  attorney,  upon  all  the  facts  before  them. 
They  observed  that  the  town  attorney's  name 
having  been  inserted  in  the  warrant,  was  a  mere 
mistake,  and  not  conclusive:  and  they  contended, 
that  even  if  he  were  agent,  that  was  not  a  reason 
why  his  bill  should  not  be  referred  for  taxation ; 
for  the  agent  being  an  attorney  is  subject  to  the 
authority  of  die  Court,  as  if  he  were  the  attorney 
immediately  employed;  and  the  policy  and  reasons 
of  the  practice  in  that  respect,  would  be  equally 
applicable.  It  having  been  but  recently,  dis- 
tinctly, and  expressly  determined,  that  an  agent 
had  a  lien  for  his  charges  against  the  attorney 
employing  him,  on  the  papers  of  the  client  (c), 
the  cases  on  the  question  of  an  agent's  bill  being 
taxable,  require  to  be  re-considered,  for  that 
position  MTould  make  a  material  difference  in  the 
principle  on  which  the  practice  has  heretofore 
proceeded.  The  authorities  establish  generally, 
that  at  law  an  agent's  bill  is  suljyect,  and  may 


(a)  iWib.  266* 

(b)  Dick.  9M« 

(c)  Wardy.H8pple,15ye$. 
298.  Ex  parte  Sieek,  ISYe: 

%x2 


164;  and  Bray  y.  Hine  amd 
others,  .atfaigOMS,  &c.  mte^ 
▼ol.  tL  p.  203, 


be 
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1820.      be  referred  to  be  taxed,  Dixon  v.  Plant,  and  E.v 
,^;;^,   parte  Bearcroft  (a). 


Bryan 
iod  aaother* 


[Wood,  Baron.  Not  on  the  application  of  the 
client  of  the  attorney  immediately  employed.  Aa 
agent's  hill  is  clearly  not  taxahle  by  tlie  client. 


Graham,  JBarow.*— If  we  were  to  hold  that 
the  bill  of  an  agent  were  taxable  on  the  motion 
of  the  client,  I  know  not  how  far  it  would  lead 
US,  or  whether  we  might  not  be  asked  to  tax  the 

stationer's  bill.] 


The  motion  was  ordered  to  stand  over  till  the 
Term,  when  the  Court  discliarged  the  order  of  the 
18th  of  November y  but  without  costs, 

(a)  Dougl.  199^  200,  b  notis* 


afCSOOBBB 


#Wrf«y,       Sanderson  (on  Behalf  of  herself  and  all  the  other 
v^v^  Creditors   of  Wharton,  deceased)  v.  Whar- 

ton, Widow  and   Executrix  of  the  Testator, 
and  Francis  Wharton,  his  Heir  at  Law. 

Demurrer, 

Demarrer  to    XHE  Plaintiff,  by  this  bill,  prayed  an   account 

a  bill  by  ere-         _     ,  •      i   i  i      /•  i  •  i 

ditors,  praying  of  the  tcstator  s  dcbts,  and  or  his  persopa]  estate 

a  tale  of  tet-  , 

tator'i  real  es-        ^  and 

tate  to  pav  nn- 
satisfied  debts 

for  want  of  sufficiency  of  personal  estate,  where  he  had  directed  his  debts  to  be  paid  by 
bis  execators,  and  devised  his  real  estate,  on  the  ground  that  it  wai  not  a  charge  tm  the 
real  estate,  over-rnled,  (but  withoat  costs  or  prejudice  to  the  question,)  as  being  prema« 
fare  ;  because  the  Court  wonid  marshal  asseto,  and  therefbre  the  cansa  uHist  necessarily 
be  brought  to  a  hearing  to  enable  the  Court  to  do  justice. 


Qiitfre,  whether  under  such  a  will  the  real  estate  of  the  testator  be  charged 
limple  contract  debts  f 


kia 
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and  effects,  unadrninistered,  to  be  applied  in  a  1Q90. 

due  course  of  administration,  and  in  case  of  in-  ^^^^^^^ 

sufficiency,  for  a  sale  of  the  real  estate  for  pay-  «'• 
ment  of  unsatisfied  debts. 


The  bill  stated  the  testator's  will  to  be  as  fol- 
lows : — "  I  do  hereby  direct  that  all  my  just  debts 
"  which  I  shall  owe  at  my  decease,  the  expences 
"  of  my  funeral,  and  charges  of  proving  my 
"  will,  shall  be  paid  by  my  executors  hereinafter 
"  named."  The  testator  then  gave  and  bequeath- 
ed all  his  real  and  personal  estate  and  effects  to 
his  wife  for  life,  remainder  to  his  children,  to  be 
equally  divided  amongst  them,  share  and  share 
alike,  to  hold  to  them,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  for  ever,  according  to 
the  nature  of  the  same  estate,  as  tenants  in  com^ 
mon,  with  benefit  of  survivorship.  And  he  ap«> 
pointed  two  other  persons  joint  executors^  in 
trusty  with  his  wife. 


The  Defendants,  as  to  so  much  of  the  bill  as 
prayed  that  the  real  estate  might  be  sold,  and  that 
they  might  be  restrained  from  receiving  the  rents 
and  profits,  and  as  to  all  the  charges  and  enquiries 
respecting  the  testator's  real  estate,  demurred 
generally  for  want  of  equity  in  the  bill  entitling 
them  to  relief  or  discovery ;  and  they  answered 
the  rest  of  the  bill. 

Belty  in  support  of  the  demurrer,  relied  on  the 
authority  of  the  case  of  Powell  v.  Robins  (a). 

(a)  7  Vcs.  200. 

The 
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The  Lord  Chief  Baron    (stopping  WaktfieU, 

SAMDiRfoM  ^^'^^  ^'^*  disposed  to  argue  the  case  on  the  au- 
"'^  ^  thorities,  waiving  the  objection  to  the  dcxnurrer, 
which,  however,  his  Lordship  observed,  the  Court 
could  not  do)  stated  that  the  demurrer  must  be 
over-ruled,  as  operating  in  this  stage  of  the 
cause  rather  to  obstruct  than  advance  the  dis* 
cussion  of  the  question  raised-^a  question  which, 
his  Lordship  regarded  as  one  of  very  consider- 
able difficulty.  In  the  case  cited  (said  his  Lord- 
ship) the  Master  of  the  Rolls  marshalled  the  assets. 
In  this  case,  being  a  creditor's  bill,  the  same 
thing  ought  perhaps  to  be  done,  and  the  specialty 
debts  may  be  thrown  on  the  real  estates,  which, 
if  the  bill  should  be  dismissed  on  demurrer^  can- 
not be  done ;  and  it  would  be  withdrawing  from 
the  Court  the  means  of  doing  substantial  justice 
between  the  parties.  The  heir  at  law  must  be 
before  the  Court  at  the  hearing,  for  it  may  be 
necessary  to  throw  the  specialty  debts  upon  him, 
I  certainly  never  heard  of  a  demurrer  of  this 
sort  in  this  stage  of  such  a  cause  before.  It  must 
therefore  be  over-ruled  as  irregular,  but  without 
any  prejudice  to  the  question,  which  is  certainly 
gne  of  very  great  consequence*  The  order  must 
^  drawn  up  without  Costs  on  either  side.. 

Demiirrer  over-ruled— rbut  ex- 
pressly,  without  prejudice  to 
any  question  whether  charge 
or  uptf-^and  witl^out  costs. 


The 
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1820. 


The  King  v.  Larking  and  Hughes.  iSTSfc. 

An  extent  had  issued  into  Kent,  tested  the  6th  ^^j^^;;^!,* ^^ 
of  November,  57  Geo.  III.,  against  the  Defend-  f^^^J^jf^^JJ^^";!^ 
ants,    reciting,   that  by  an  inquisition,   under  an  i<^^  w»y)  dc- 

'  o»  J  1  '  gree^  arc  to 

extent  (in  chief,)  issued  into  Middlesex^  on  the  be  »tiificd 

T  >A  1  before  an  ex- 

2d  of  July,  1816,   against  JSrwce  anq  Co.,  they  tent  in  aid  of 
were  found  indebted  to  the  King  for  money  had  where  tiie 
and  received  by  them  for  his  Majesty's  use,  on  were  Mixed 
account  of  the  Receiver-General  of  the  taxes  for  extents,  ai- 
the  county  of  Southampton.     By  the  inquisition  qa^|[uion  olT 
taken  under  that  extent,  the  present  Defendants  lakcn"bcfore* 
were,    on  the  4th  of  the  same  month  of  July,' ^^^^^^^^l 
found   indebted   to  Bruce    and  Co.    for    money  t^eliifilLn 
lent,  &c.,  in  the  sum  of  60,000/.,  which  debt  the  5"ate*extSIu  ^ 
Sheriff  seized  into  the  King's  hands,   under  an  ■?<^.«'"e  *«'^»- 

o  '  ttom  exponas^ 

inquisition  taken  on  the  ISth  of  September  Jol-  pn  the  extent 
lowing.     The  Sheriff  had  seized  the  effects  of  tested  before 

,  .  that  which  i8- 

Larking  a.nd  Hughes  under  an  extent  against  sued  on  the  ex. 

\  t  ^       I        A    1        ^    r    1  t  '  'i       1   '  1   tent  in  chief 

them  also  tested  the  4th  of  July,  which  had  in  the  parti, 
issued  at  the  instance,  and  in  aid  of  the  Kent  *  **"*' 
Insurance  Company,  in  which  the  stamp  oiiice  snedVi!^^* 
was  interested,  for  a  debt  of  610/.  5^.  7d.,  due  one  o? the'' ^ 
to  them  (the  Company)  from  the  Defendants,  be^  gSi?!Sa"ns\ 
fore  he  seized  under  the  other  extent.  Snt  hiS"iMned 

On  in  chief,  con* 
taining  the 
usnal  averment  under  the  rule  of  the  15  Ch,  I.  is,  notwithstanding,  not  an  extent  in  aid, 
but  am  extent  in  dUtf  in  the  porltcaiar  degree,  and  entitled  to  the  prerogative  preference 
in  execution  due  to  immediate  extents,  or  extents  in  the  first  instance. 

It  is  not  necessary  tliat  the  Crown,  proceeding  to  recover  the  debts  of  its  debtor  by 
extent  within  tlie  degrees,  should  first  apply  the  immediate  debtor's  proper  effects  in 
discharge  of  its  debt,  before  it  resorts  to  the  debtor's  debts.  So  held  in  a  case  of  two 
concurrent  extents,  one  in  chief  in  the  second  degree,  and  the  other  in  aid,  the  latter 
having  first  obtained  execution  of  the  tenditioni  erpoMU,  and  both  in  fact  proceeding 
for  the  benefit  of  the  Crown,  the- contest  being  between  two  different  Boards  of  the 
RJBvenue. 

When  the  extent  in  chief  has  been  satisfied,  the  parties  prosecuting  the  extent  in  aid 

^'•''"  — ' •--  "^ t--^-*:—    -^  i--  — ^^    ^^  —  ^-  .       if  any,  which,  under 

their  orders  respect* 


VT  iicu  me  exi.en«  in  ciiiei  ma  peen  saufnea,  uie  parites  prosecuting  u 
should  apply  to  the  Court  by  motion,  to  be  paid  out  of  the  overplus,  If  any,  which,  under 
the  last  act  of  Parliaffleat,  is  ordered  to  be  paid  into  Court  to  abide  the! 
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1820.  On   the  latter,  the  writ  of  venditioni  exponas 

'^^^^^^'^     issued,  tested  the  25  th -4pn7,:  1817,  and  on  the 

V.         former   a   similar  writ  was    issued,     tested    the 

and  HuoBEfl.  S3d  of  December    in    the  same  year.      In  the 

Sheriff's  return  to  the  last  writ,  he  stated,  that 

by  virtue  of  both  writs,  he  had  sold  and  disposed 

of  the  effects  seised  j — that  he  had  received  from 

the  debtors  in  the  writs  mentioned,  several  sums 

of  money,  which,  with  the  proceeds  of  the  sale 

of  the  goods,  (&c.)  amounted  to  5,855/.  16^.— 

and  that  he  had  paid  thereout  the  sum  of  4,000/. 

to  and  for  the  use  of  the  King,  the  remainder 

of  which  sum,  after  deducting  his  poundage,  he 

had  ready; — ^praying  the  directions  of  the  Court, 

In  the  course  of  the  last  Term,  Shepherd  ob- 
tained an  order,  calling  on  the  Defendants  to 
shew  cause,  at  these  Sittings,  why  the  late  She- 
riff of  the  county  of  Kent^  or  his  Under-sherifF, 
should  not  pay  the  sum  of  855/.  16^.,  the  re- 
mainder of  the  monies  in  his  hands,  as  appeared 
by  his  return  to  the  writ  of  venditioni  exponas^ 
•  issued  in  this  cause,    into    the  receipt  of  the 

Exchequer^  to  the  credit  of  the  Receiver-Gene- 
ral for  the  county  of  Southampton^  on  account  of 
the  assessed  taxes  for  the  year  1815*. 

Manning,  on  the  part  of  the  Kent  Insurance 
Company  and  the  Stamp  Office,  now  shewed 
cause,  submitting,  that  the  extent  on  their  part 

*  It  was  made  part  of  the  order,  that  notice  should  be 
given  to  the  prosecutor  of  the  extent  in  aid,  by  serving  a 
copy  of  the  order  on  his  solicitor  or  clerk  in  Court,  one 
week  previous  to  the  day  of  shewing  cause. 

.  ought 
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ought  to  be  previously  satisfied  before  the  whole       i82d. 
was  paid  over  to  the  Receiver-General,  as  prayed ;      ^"^^^^^ 
for  he  contended,  «• 

IiARXlHO    . 


and  HuGHEi. 


First,  That  the  extent  against  the  Defendants, 
under  the  proceedings  against  Bruce  and  Co.,  was 
an  extent  in  aid,  or  at  least  an  extent  in  chief 
in  the  second  degree*,  and  in  the  nature  of  an  ex- 
tent in  aid ;  and  therefore  not  entitled  to  be  first 
served,  where  the  proceedings  were  later  in  time, 
in  consideration  of  prerogative  precedence  due 
to  immediate  extents.  That  this  extent  through 
Bruce  and  Co.,  was  in  form  and  efi^ect  an  extent  in 
aid  merely,  he  submitted,  appeared  from  the  affi- 
davit on  which  the  fact  had  been  granted.  It 
was  made  by  one  of  the  partners  in  the  firm  of 
Bruce  and  Co.,  and  Contained  the  allegations  as 
to  the  debt  not  being  a  trust  debt,  or  sued  for 
in  any  other  Court,  according  to  the  requisitions 
in  the  rule  of  the  15th  Ch.  I, 

If  it  were  an  extent  in  aid,  the  prior  extent, 
or  that  which  had  been  first,  completely  ex- 
ecuted by  the  sale  under  the  venditioni  exponas^ 
would,  he  contended,  be  entitled  to  be  first 
satisfied  out  of  the  money  in  the  hands  of  the 
Sheriff:  and  he  submitted,  that-if  it  was  an  ex- 
tent in  chief  in  the  seCobd  degree,  there  was  no 

*  This  extent  was  in  chief  in  ibi^  first  degree,  the  extent 
sgainft  Bruce  and  Co,  being  an  immediate  extent  in  chief y  or 
an  extent  in  chirf  in  thefint  inttance,  and  that  against  their 
debtors  an  extent  in  chief  in  the  first  degree^  Vide  the  note 
to  observations  in  the  case  of  the  King  v.  Giks,  ante^  p.  380. 

authority 
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J«20.  authority  on  which  the  right  to  preference  now 
The  Kino  claimed  as  against  an  extent  in  aid,  could  be 
Larking  established.  The  case  of  The  Queen  v.  Qtiash  (a>, 
which  he  anticipated  would  be  relied  on  as.  an 
authority  for  that  purpose,  he  observed,  was  the 
case  of  an  immediate  extent,  and  therefore  did 
not  apply  to  the  present  case  :  and  this  he  urged 
was  a  contest  in  effect  between  two  different 
departments  of  the  Revenue,  the  Taxes  and  the 
Stamps*  The  proceeding  on  the  part  of  both 
parties,  was  therefore  a  bond  fide  proceeding  for 
the  benefit  and  security  of  the  Revenue,  and  for 
which  the  process  was  legitimately  designed. 

Secondly.  It  was  submitted,  that  if  the  Court 
should  be  of  opinion,  that  this  extent  through 
Bruce  and  Cc,  were  entitled  to  be  first  satisfied, 
in  a  general  way  and  on  legal  principles ;  yet^  as 
in  this  case,  other  effects  of  Bruce  and  Co.  hav- 
ing been  seised  under  the  extent  against  them, 
and  which  could  be  made  available  to  the  Crown 
by  applying  them  in  discharge  of  the  extent, 
they  ought  not  to  resort  to  the  debts  of  the 
Crown  debtors,  until  it  should  be  found  that 
those  effects  were  insufiicient  to  satisfy  the  pre« 
ferable  demands 

.  The  Attorney 'G eneraly  in  support  of  the  order, 
insisted  that  the  extent  against  the  Defendants, 
under  the  inquisition  against  Bruce  and  Co.^  was 
not  an  extent  in  aid,  but  an  extent  in  chief, 
perhaps  in  the  second  degree,  and  being  so,  (in 

(«)  Park.  Rep.  281. 

whatever 
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►  whatever  degree)  the  Crown  was  entitled  to  have       18J0. 
it  executed  before  an  extent  in  aid:  and  lie  relied     ^,    ^  ^ 

The  KiKo 

on  the  authority  of  The  Queen  v.  Quash  (tf ),  and  ^  ^/^,j,^ 
The  King  y.  Bowdage  (b\  in  both  of  which  cases  ■»«<*  HufcHnt. 
an  immediate  extent  was  held  to  be  preferable  to 
an  extent  in  aid :  and  in  the  second,  it  was  after  a 
venditioni  exponas  ;  and  there,  it  seems,  that  under 
the  immediate  extent,  the  goods  seized  under 
the  extent  in  aid  might  have  been  found :  and  he 
urged,  that  an  extent  in  chief  even  in  the  second 
degree,  was  entitled  to  the  same  preference. 

He  contended  also,  the  Crown  was  not  under  any 
obligation  to  apply  the  goods  and  chattels  seized 
before  the  debts  were  resorted  to,  but  was  en- 
titled to  have  recourse  to  either,  whichever  might 
be  found  most  conve^ient^ 

Graham,  -Baron.— Unless  the  Crown  were  en- 
titled to  be  preferred  in  this  case,  extents  in 
chief  would  be  frequently  rendered  completely 
nugatory  by  extents  in  aid.  It  is  by  meains  of 
the  extent  against  Larking  and  Co.,  that  the 
Crown  seeks  to  make  the  process  available 
against  Bruce  and  Co.,  for  the  debts  due  to  them 
from  Larking  and  Hughes^  are  a  part  of  their 
disposable  property,  and  are  in  the  hands  of  the 
Crown,  applicable  to  the  satisfaction  of  the 
Crown's  demands.  We  have  no  authority  to  say, 
that  the  Crown  shall  resort  to  this  or  that  par- 

(a)  Park.  Rep.  ^l.  (A)  Park.  Rop.  282. 

?  ticular 
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i8io«  .  ticular  species  of  property  in  executing  the  pre- 
iC^o    rogatiVe  process. 

liARKIHO  *  *fc  -n  1 

and  HufiBBt.  WOOD,  -Bflfrcii.— The  debt  due  to  Bruce  and 
Co.  v^as  seized  under  the  extent  against  them, 
just  as  any  other  part  of  their  effects  had  been 
seised  under  the  same  proceeding,  and  the  in- 
qusition  on  the  extent  against  Larking  had  rela- 
tion to  that  which  was  taken  on  the  extent 
against  Bruce  and  Co.  It  is  impossible  that 
the  Court  can  interfere  in  the  manner  proposed. 
The  parties  prosecuting  the  extent  in  aid,  must 
wait  the  result  of  the  extent  in  chief.  If  there 
'  should  be  any  surplus  remaining  after  that  extoit 

shall  have  been  satisfied,  they  may  then  apply  to 
the  Court  to  be  paid  thereout.  In  the  last  act 
of  Parliament*,  there  is  a  provision,  directing, 
that  the  overplus  shall  be  paid  into  this  Court, 
to  be  returned  or  disposed  of  as  the  Court  shall 
think  fit,  upon  a  summary  application. 

Per  Curiam.^— We  think  there  is  nothing  in 
what  has  been  urged  which  we  can  consider  as 
furnishing  any  objection  to  our  making  the 

Order  absolute* 

^  57  Geo.  III.  €.  117.  s.  2. 
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Saliirdiijfy 


HouLDiTCH  and  Houlditch  t;.  Nias, 
Richards,  and  £.  Houlditch. 


The  ?laintifFs,  who  were  partners  in  trade,  filed  On  a  bui  filed 

^  ^  to  obtain  re- 

this  bill  for  a  discovery,  praying  that  the  bills  of  ^•^^^gl^ 
exchange  in  the  pleadings  mentioned,  might  be  daat  proceed- 
declared  to  be  fraudulently  drawn  and  accepted,  to  recover 

avainst  the 

and  not  available  in  the  hands  of  the  Defendants,  Plaintiff  the 
and  might  be  delivered  up  to  be  cancelled ;  and  biu  of  ex- 
for  an  injunction  to  restrain  the  Defendant  'Nias  tiielTSe  De^-' 

/•  t*        •  ij'  ^1  i_"'Li_i_j   fendant  did 

from  proceedmg  m  an  action  at  law  which  he  had  not  know  that 
commenced  against  the  Plaintiffs  as  the  holders  cept^d^y  one 
of  the  bills,  under  the  circumstances.  ^ImXn S?^* 

name  of  the 
firm,  forUU 

The  bill  stated  that  the  Defendant  and  E.  HouU  S^bV^Tan 
ditch  were  in  partnership ;  that  disputes  having  J^tnUnfur^ 
arisen   between  the  Plaintiffs  and  E.  Houlditch.  J*»«'  p'*^®^?'* 

'   ings,  and  that 

they  filed  a  bill  against  him  in  the  Court  of  Chan-  theWUof  ex- 

^  .       °     ,  ,  change  might 

eery,  for  a  dissolution,  upon  which  he  ceased  to  *>«  declared 

-  .  .        /       ,       .  1.11  ^^  fraudtt- 

take  an  active  part  in  the  business  which  they  lentiy  accept- 
had  carried  on,  and  the  matter  was  referred,  by  dered  to  h§  'de- 
order    of  the  Court,   to    arbitration  —  that   the  ht^caneiml 
arbitrator    had    prepared    a  draft  of  his  award.  Defendant,* 
wdiich  was  read  to  the  parties,  whereby  it  ap-  It^uwjbring- 
peared  that  he  had  awarded  a  dissolution  of  the  Mtwrredi  that 
partnership,  and  the  payment  of  a  considerable-  knowfediJel 
balance    due   to    the  Plaintiffs  from  E.   Houl-  J^^S 

Stay  proceed- 
ings, because 
there  was  a  defence  at  law,  but  as  Uiere  was  a  prayer  for  relief,  requiring  the  blU  of 
exchange  to  be  dellYered  np  to  be  cancelled,  and  as  one  of  the  Defendants  had  not  an- 
swered, and  there  was  a  direct  charge  of  fraudulent  collusion  in  the  bill  which  was  not 
foffieieotly  denied,  they  ordered  the  injonction  to  stay  execution. 
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HOULOITCK 

r. 

NiAff 

and  othen* 
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i/ifcA— *tl)at  £.  Houlditch  caused  a  postpone- 
ment of  the  aurard  on  some  pretence,  for  the 
purpose  of  obtaining,  by  fraudulent  means,  a 
part  of  the  partnership  property  for  his*  private 
use,  and  amongst  other  things  purchased  of  the 
Defendant  RichardSf  a  linen-draper,  a  quantity 
of  goods  for  himself  and  daughter,  for  Avhich 
he  accepted  the  bill  of  exchange  in  question, 
drawn  by  Richaf^ds^  on  the  firm  of  Houlditch  and 
Co.  which  the  Defendant  Nias  afterwards  dis- 
counted for  Richards.  The  bill  charged  fraud 
and  collusion  betweeh  the  Defendant  Houlditch 
and  the  other  Defendants,  and  it  also  charged, 
and  the  answer  of  the  Defendant  Nias  admitted 
that  the  Defendant  Nias  was  in  Richards's  shop 
when  E.  Houlditch  bought  the  goods,  and  pro- 
posed the  acceptance  in  payment,  and  that  they 
both  Icnew  that  the  goods  were  purchased  for 
E.  Houlditch's  private  use. 

Clarke  and  Tinney  now  moved  for  an  injunc- 
tion on  the  merits  confessed  in  the  answer  of  the 

ft 

Defendant  Nias^  or  until  the  Defendant  Houl- 
ditch should  answer  the  bill,— 'Submitting  that 
E.  Houlditch  had  no  right  or  authority  under 
the  circumstances  charged,  to  accept  the  bill  in 
the  name  of  the  firm  for  his  own  private  debt, 
and  the  other  Defendants  being  fixed  with 
knowledge  of  the  facts,  had  no  right  to  sue  at, 
law  to  recover  on  the  bills  against  equity  and 
conscience,  and  therefore  a  Court  of  Equity 
would  interfere  to  restrain-  them  from  proceed- 


ing. 


•  I 


Fonblanquc 


HOULDITCH 
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JFonblanque  and  Cooper  opposed  the  motion,       3^20. 
insisting,  that  the  bill  had  not  stated  any  equit- 
able ground  for  the  interference  of  the  Court, 
for  that  the  Plaintiff  had,  if  his  charges  could  be   anl^otheri. 
proved,    shewn   that  which  would   be   a    good 
defence  at  law.    There  was,  therefore,  no  reason 
furnished,  why  there  should  be  an  injunction,  and 
the  Court  would  not  give  the  relief  prayed  by  the 
bill  in  other  respects,  as  to  ordering  the  bill  of         , 
exchange    to  be  delivered  up  to  be  cancelled: 
Ryan  v.  Mackmath  (a). 

• 

Per  Curiam. 

This  is  clearly  not  a  case  in  which  the  Court 
can  interfere  to  stay  the  proceedings  at  law. 
The  Plaintiff  can  avail  himself  of  the  matters 
stated  in  the  bill  on  his  defence  to  the  action  at 
law.  He  has  obtained  an  answer  to  the  facts^ 
as  to  which  he  interrogated  the  Defendants,  but 
no  equity  has  been  disclosed  on  which  this  Court 
can  restrain  the  proceedings  at  law. 

But  then  the  bill  has  properly  prayed  relief, 
in  respect  of  having  the  bill  delivered  up  to  be 
cancelled,  if  the  Defendant  at  law  should  suc- 
ceed, and  there  may  be  a  ground  of  defence  of 
which  the  Plaintiff  could  not  avail  himself  at 
law,  furnished  by  the  answer  of  the  other  De« 
fendant  —  there  is,  besides,  a  direct  charge  of 
fraud  in  the  bill,  to  which  there  is  not  a  suffi- 
ciently distinct  answer  given. 

(a)  3  Bro.  C.  C.  16. 

Therefore 
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1820.  Therefore  we  are  pf  opinion  that  an  injuiiction 

^^^^^'^^  must  go,  not  to  injoin  the  Defendant  from  pro- 

t>.  ceedine  further  m  ms^  action  at  law,  but  to  stay 

and  others.  eXCCUtlOn* 


Injunction  ordered,  to  stay  execution. 


Coram  Richards,  Zord  Chief  Baron. 


Stiwdayf 
IGih  Dec, 


Dhakv,  Clerk,  v.  SsdciTH,  Bart,  and  others. 


A  money  pay.  THIS  bill  was  filed  by  the  Plaintiff  against  the 

meot  of  five       Txr»i  n  ^    •  •»  t        t. 

shuiinn  year-  Defendants  for  an  account  of  tithes,  under  the 
bv  every  occa-'  samc  circumstanccs  as  his  former  bill  against 
or^te^ements  Smyth  and  others  *.  The  defence  set  up  was  the 
trict^setap  same  moduses:  and  the  same  evidence  was  pro- 
Si  ueaof^u  duced  in  support  of  them*  The  hearing  was 
faTuie  dLtricti  therefore  in  effect  so  far  a  re-hearing  of  the 
v5"X!^S«  former  cause. 

iu  point  of 

fact:— Held  to 

be  disproved 

at    a  modus 

for  aU  the  kay 

ta  the  whole 

townMp,  by  the  evidence  of  terriers,  stating,  that  f<  in  (the  dUtrict)  only  five  skiUiogs 

per  year  for  all  the  hay  in  their  (the  occupiers)  crofts"  was  payable,  tiie  parol  ^^^^^J 

of  the  money  payment  and  the  evidence  of  terriers,  being  auite  consistent  with  escs 

other,  there  being  nothing  contradictory  in  the  terriers  so  liipiting  and  ipeeifjiBg  tse 

object  and  consideration  of  the  sum  proved  to  be  paid  genetiUy  throaghont  the  pvnso 

in  lieu  of  Aoy,  to  such  hay  as  was  grown  in  crofts* 


•  Vide  ante,  vol.  v.  page  9(10. 


Martin 


The  ease  of  Drolse,  Clerk,  ^,  Smyth,  (ante,  vol.  ▼.  page  369,)  corroborated  aod  con- 
firmed. 

On  a  bill  filed  for  the  same  tithes  as  were  sought  in  that  case,  an  acconntwsi  ^j^T^ 
against  Defendants,  relying  on  the  same  defence  whereby  the  same  points  were  i*>'^* 
with  cof  ft. 
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Martin  and  Sifnpkinson  for  the  Plaintiffs,  and         i8?o. 


IVetherell    and  Barber    for    the  Defendants, 
having  been    heard  on  either  side,    the  cause    w>d<>^'»* 
was  adjourned  for  judgment,  which  was  now  de- 
livered by 

The  Lord  Chief  Baron^  who,  after  stating  the 
case,  proceeded  as  follows  :-^ 

If  I  am  wrong  in  the  opinion  which  I  have 
again  formed  on  this  case,  on  the  same  evidence 
as  was  produced  on  the  former  occasion,  it  is  be- 
cause I  cannot,  with  all  the  attention  to  the 
case  which  I  have  given  it — and  which,  consi- ' 
clering  myself  called  on  by  this  new  cause  to. 
review  my  own  judgment  as  delivered  then, 
I  have  thought  it  was  the  more  especially  my 
duty  to  do— ^discover  any  reason  for  altering 
the  opinion  which  I  then  formed. 

Much  argument  was  used  *  on  the  subject  of 
*  the  comparative  weight  of  the  terriers,  and  the 
parol  evidence  as  opposed  to  each  other  in  the 
different  views  which  might  be  taken  of  the 
effect  of  such  conflicting  evidence  on  cither  side, 
as  operating  to  direct  the  decision  of  the  Court 
in  determining  this  cause.  I  have  listened  to 
the  arguments  of  the  Counsel  for  the  Defendants, 
which  I  must  say  occupied  no  small  proportion 
of  the  time  of  the  Court ;  and  the  only  conclu- 
sion to  which  they  have  enabled  me  to  come,  is, 
that  they  had  adopted  a  mistaken  view  of  the  case 

VOL.  VIII.  y  Y  from 
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from  beginning  to  end.  I  do  not  consider  the 
terriers  which  were  produced  in  evidence  in  this 
cause  as  conclusive,  nor  ever  did,  but  I  do  con- 
sider that  coupled  with  the  parol  testimony 
which  mutually  explain  each  other,  sufficient 
proof  is  furnished  by  the  effect.  Thus,  when 
it  is  proved  by  the  parol  testimony,  that  no 
tithe  of  hay  has  been  paid  in  kind  in  the 
township  of  Sharlston,  and  that  Ss.  have 
been  paid  in  lieu  of  tithe  of  hay  in  the  town- 
ship, a  question  arises  whether  that  sum  were 
paid  in  lieu  of  the  tithe  of  hay  of  the  whole 
township ;— for  in  '  the  great  body  of  the  evi- 
dence given  that  doe$  not  appear,— then  the 
terriers  become  very  material.  From  them  we 
find  that  the  consideration  of  the  payment  is 
confined  to  hay  grown  in  the  occupiers  crofts, 
and  that  is  by  no  means  inconsistent  with  the 
parol  testimony  of  the  payment  for  hay.  Some- 
times terriers  are  of  very  little  value  as  evidence 
in  these  cases,  and  sometimes  they  afford  evi- 
dence of  the  utmost  importance.  On  the  eccle- 
siastical survey  I  do  not  mean  to  lay  much  stress; 
but  still  it  is  evidence  to  a  certain  extent,  and 
as  far  as  it  goes  it  is  inconsistent  with  this 
payment  being  a  modus.  The  terrier  of  I71ft 
which  is  the  first  produced,  speaks  of  the  tithe 
of  hay,  or  a  modus  for  all  hay  within  Warmfeld 
and  Kirkthorpy  "  but  in  Skarlston  (it  says,  dis- 
tinguishing that  from  the  other  townships) 
5s.  per  year  for  all  the  hay  in  their  crofts, 
and  nothing  paid  for  all  other  hay  or  herbage. ' 

it    then    enumerates    several    articles  of  small 

tithes 


J 
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tithes  as  payable.  Now  I  cannot  otherwise  under- 
stand those  words,  than  as  meaning  that  the 
5s.  is  paid  for  the  hay  in  their  crofts  only, 
and  that  nothing  was  paid  for  all  other 
hay  or  herbage,  that  is,  for  all  hay  not  made 
in  what  they  call  their  crofts, — ^being  a  payment 
for  such  hay  in  the  parish  as  is  grown  in  crofts, 
and  a  prescription  in  non  decimando  as  to  all 
the  rest  of  the  hay  in  the  parish  *.  The  modus, 
therefore,  if  it  be  one,  is  expressly  confined  to 
the  hay  growing  in  their  crofts,  and  in  adopting 
that  as  the  meaning  of  the  passage,  the  parol 
evidence,  and  this  terrier,  confirm  each  other. 
The  next  terrier  is  dated  in  1727,  and  is  in  the 
same  terms  with  respect  to  the  item  which  states 
the  hay  moduses,  only  that  it  states  "  nothing 
paid  for  all  other  hay  except  herbage,"  appa* 
rfently  making  a  distinction  between  hay  and 
herbage,  which  have  usually  been  considered 
synonimous  in  this  Court;  and  there  have  been 
of  late  considerable  discussions  on  the  meaning 
of  these  words  f.  [Here  his  Lordship  stated  the 
terms  'of  the  several  other  terriers,  remarking 
that  they  were  sufficiently  authenticated  by  bear- 
ing the  signature  of  three  churchwardens,  and 
some  of  die  inhabitant  occupiers.]  These  ter- 
riers evince  great  anxiety  in  the  parties  to  com- 
memorate the  prevailing  understanding  with  re- 
spect to   these    matters,    and    accordingly  they 

*  Or  it  might  have  been»  considering  the  looge  stracture 
of  the  langaage  of  such  instruments  in  those  days,  intended 
to  express  that  there  was  no  money  payment  for  other  hay. 

t  Vide  Byam  y.  Booths  ante,  vol.  ii.  page  231. 

Y  Y  2  furnish 
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furnish  a  very  minute  account.  It  appears  quite 
clear  to  me,  that  this  payment  for  the  hay  growu 
in  crofts,  does  not  affect  or  touch  the  rest  of 
the  parish,  and  if  it  does  not  cover  the  whole 
parish,  the  evidence  with  respect  to  the  payment 
of  the  five  shillings,  is  quite  consistent  with 
the  terriers,  which  shewing  that  it  does  not  cover 
the  whole.  I  cannot  therefore,  with  this  im- 
pression on  my  mind,  make  any  otlier  than  the 
same  decree  as  before :  and  it  must  be  with 
costs. 


I  am  glad  to  find  that  tlie  other  case  *  is  gone 
to  the  House  of  Lords. 

On  the  subject  of  there  being  an  obligation 
on  me  to  refuse  issues  in  this  case,  I  will  nut 
waste  one  word  in  discussing  so  clear  a 
matter. 

Decuee. 

« 

An  account  of  all  the  tithes  sought  by 
the  bill. 

With  Costs. 

^  Drake  v.  Smyth,  ante,  vol.  r.  page  969. 
That  appeal  is  not  jet  determined. 


DUXCAK 
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DuNCAX  V.  The  Company  of  Proprietors  tonrrfoy, 
OF  THE  Manchester  and  Salford  Water  >*^v^^ 
Works  and  others. 

The   Defendants    had    demurred  to  this   bill,  P»"/*«^®n 

bouds  given 

wliich  was  filed  a£:ainst  them'fof  an  account  and  byanincor- 

•  o  porated  com- 

pavnient  of  certain  bonds  executed  by  the  Com-  pany.topay 

roonev  bor- 

pany  to  one  of  the  Defendants,  and  by  him  as-  rowei  by  them 
signed  tb  the  PlaintiiF  for  valuable  consideration  :  thonty  of 
and  for  an  account  of  the  property  and  effects  Pariiam«it, 

d*  ,1        /-I  .  1    /•  1  ^  n  which  inYe  th© 

ot^tne  Company;  and  for  sale  or  mortgage  of  lenders  alien 
tlje  works,  if  their  funds  were  iasufficientt  ©"theSo^-* 

Sany,— held  to 
e  not  demnr- 

The  bill  was  founded  on  the  act  of  Parliament  gIia\,dVat^ 
\rhich  had  been  obtained  by  the  Company,  en-  I^fjy'°^a| 
abling  them  to  borrow  money  in  sums  of  not  less  **"• 
than  100/.  for  which  bonds  \vere  to  be  given  by  ' 
them,  and  the  holders  were  to  have  the  option  of 
being  paid  their  money,  or  become  possessed  of 
shares  in  the  works,  each  to  the  amount  of  100/. ; 
and  the  act  provided,  that  all   persons  holding 
such  bonds,  should  be  entitled  to  a  lien  on  the 
rates  and   profits   of   tlie  works.      It  suggested 
pretences    that    the  Company  were    unable    to 
pay — the  works  producing  nothing ;— and  charged 
the  contrary. 

The  demurrer  was  attempted  to  be  supported 
on  the  position  that  the  PlaintiiF  had  a  remedy 
at  law  on  the  bonds ;  but  the  Court  over-ruled 

it, 
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it,  holding  that  the  Plaintiff  was  entitled  to  de- 
mand  an  acconnt,  as  prayed. 


A  motion  was  now  made  on  the  part  of  the 
Defendants,  that  they  might  still  be  permitted  to 
plead  to  the  bill;  notwithstanding  the  time  al- 
lowed for  pleading  by  the  rules  of  the  Court, 
had  expired,  pending  the  demurrer :  and  that  they 
might  have  time  to  put  in  such  plea,  as  it  must 
be  done  by  commission. 

j4gar  opposed  the  application,  on  the  ground 
that  the  Defendants  were  precluded  by  the  course 
of  practice  of  the  Court ;  but 

The  Court  granted  the  motion — ^giving  time 
for  a  fortnight,  to  plead  and  return  the  com- 
mission. 


BEFORE 
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BEFORE  THE  WHOLE  COURT. 
GENERAL  ORDER. 


1820. 


16ih  Dm. 


TABLE  OF  FEES  TO  BE  TAKEN  IN  THE  OFFI- 
CES OF  THE  ACCOUNTANT-GENERAL  AND 
MASTERS. 

The  Court  having,  in  pursuance  of  an  act,  &c. 
[1  Geo.  IV.  ch.  35,  vide  page  493,  antCy]  read  and 
eonsidered  of  a  table  of  fees  to  be  taken  in  the 
offices  of  the  Accountant  General,  and  two 
Masters,  doth  hereby  order  and  direct,  that  the 
fees  hereinafter  mentioned  shall  be. taken  by  the 
Accountant  General  and  the  Masters  of  this  Court 
respectively,  and  their  Clerks,'  until  the  Court 
shall  make  further  order  to  the  contrary  :— 


First f  aa  to  the  MaHen. 

£    $.  d. 

For  every  sQimnons  (or  warrant)  -        «        -    0    1    6 

For  every  certificate  or  report  to  the  Court  on 

orders  before  hearing       -        -        -        -        -    0  12    6 

For  every  certificate  or  report  to  the  Court  on 

orders  after  hearing  •        -        -        •        *100 

Copies  of  charges,  discharges,  bills  of  costs,  as 
well  between  party  and  party  as  between  so- 
licitor and  client,  and  other  matters  of  which 
cc^ies  are  required,  per  sheet  -        -        -    0    0    4 

For  signing  every  exhibit      -        -        -        -        -Q20 

For  every  receipt  for  writings  or  other  mattera 
brought  into  and  delivered  out  of  Court    «        -    0    1    6 

For  drawing  and  signing  every  advertisement        -    0  10    6 

For  signing  the  approbation  to  deeds  settled  by 
the  Master,    and   for  the  allowance  of  every 

•    account   -        -        -        -        -       -        -        -020 

For 
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£  t.    d 
For  attending  to  the  examination  of  a  party  not 

beyond  the  pavement  •  -  -  -  -220 
Attending  at  a  greater  distance,  from  3  gnineaa  to  5  6  0 
For  expunging  impertinence  or  scandal,  for  every 

passage    -        -        -        -        -        -        -        -020 

For  swearing  every  witness  -        -        -        «    Q    1   9 

For  engrossing  interrogatories,  examinations,  or 

depositions  or  deeds,  per  sheet         -        -        -    0    0   4 

Secondly t  as  to  the  Clerk  of  the  said  Masters, 

For  every  summons     -        -        -        •        -«        -006 
For  every  certificate  or  report  to  the  Court  on 

orders  before  hearing  •  -  •  *  -026 
For  every  certificate  or  report  to  the  Crown  on 

« 

orders  after  hearing         -        -        -        -        -060 

For  copies  of  charges,  discharges,  bills  of  costs, 
and  other  matters  of  which  copies  are  required, 
per  sheet         -        -        -        -        -        -        -002 

For  engrossing  interrogatories,  examinations,  de- 
positions, and  deeds,  or  any  matters  ordered  by 
the  Conrt,  for  every'sheet         -        -        -        -    0    0   4 

For  every  receipt  given  for  writings  and  othei^ 
matters    brought    into    and    delivered    out  of 

'  Court -010 

For  every  bidding  upon  estates  directed  to  be  sold 
by  orders  of  the  Court,  except  for  the  estates 
of  Crowni  debtors  and  their  securities,  which 
exclusively  belong  to  the  Deputy  Remembrancer    0    2   6 

For  writing  the  approbation  or  allowance  of  every 

deed  or  account        -        -        -        -        --006 

For  the  transcript  of  every  report  or  certificate 
made  to  the  Court,  under  seven  folios        -        .    0    2  .6 

For  the  transcript  of  every  report  or  certificate 

made  to  the  Court,  above  seven  folios,  per  folio    0    0    4 

For  the  search  in  the  index  for  such  papers  in 
the  Master's  ofllce  as  are  put  away,  the  pro- 
ceedings therein  having  been  terminated   -        -    0    3   4 

For 
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£  $.    d. 

For  the  getUng  such  papers  as  may  be.  wanted  in 
conseqaeoce  of  such  searches,  from  the  plaee  of 
their  deposit,  and  for  the  inspection  of  the 
same,  and  returning  them  after  to  their  places    0    3    4 

For  drawing  and  engrossing  the  affidavits  of  veri- 

fioation  of  everj  receiver's  accoont  -        •        -    0    5    0 

For  attending  the  Court  with  anj  deeds  or  pro- 
ceedings with  which  he  may  be  required  to 
attend      -        -        -        -        .        .        •        -    o  13    4 

For  attending  and  comparing  deed  and  papers 
brought  in  or  delivered  out  of  Court,  with  the 
schedules  of  the  same,  and  for  examining  the 
engrossment  of  deeds  apprbved  by  the  Masters, 
per  hour  -        -        •-        -        -        -068 

For  the  indexing  every  advertisement  signed  by 

the  Master 006 

For   attending  sales  of  estates    in  the  country, 

a 

while  necessarily  absent  from  the  office,  besides 
travelling  expences,-  per  day     -        -     .   -        -    2    2    0 

For  taking  down  the  evidence,  and  drawing  the 
depositions  of  witnesses  examined  before  the 
Masters,  by  virtae  of  commissions  issued  by 
order  of  Court  for  that  purpose,  at,  per  hour    0    6    8 

For  writing  the  minutes  or  certificates  of  every 

exhibit  proved  before  the  Master      -        -        -    0    0    6 

For  writing  the  jurat  of,   and  administering  the 

oath  to  eirery  witness  sworn  before  him     -        -    0    0    6 

For  writing  every  return  of  the  execution  of  com- 
missioners for  the  examination  of  witnesses 
before  the  Masters,  and  returning  the  same  to 
the  proper  officer      -        -        -        -        -        -006 

For  expunging  every  passage  in  pleadings  reported 
scandalous  or  impertinent,  and  directed  to  be 
expunged  by  order  of  Court^  -        -        •        -    0    0    6 

Thirdlif^  as  to  the  Acoountant-OeneruL 
For  every  certificate  of  funds  in  Court  -        -    0    3    0 


i   

N.  B..  This  certificate,  as  in  Chancery^  is  not 
to  be  filed. 


For 
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CASES 

IN   THE   EXCHEQUER. 

1820. 

For  the 

reoeipt  of  every  sum  paid 

in  Conrty 

£  1.  (L 

amouDiiDg 

Uy     « 

£10  and  under  £20 

0    16 

Do. 

- 

-    do. 

ao 

do. 

60 

0   a  0 

Do. 

• 

-    do. 

60 

do. 

loe 

Q    6   0 

Do. 

- 

^r    do* 

100 

do. 

too 

0    7    0 

Do. 

m 

-    do. 

900 

dd. 

300 

0    6    0 

.• 

Do. 

" 

-    do. 

800 

do. 

600 

0  10   0 

Do. 

4 

*    do. 

600 

do. 

1000 

0  12    0 

Do. 

« 

-    do. 

1000  and  upw 

ards 

0  15   0 

For  attending  to  transfer  any  sum  amoonliog  to 
£60  and  under  £200,  in  any  of  the  pnblie  funds 


110 


Fimrtkfyt  aitothe  Clerk  of  the  Accauntani^General 

For  every  certiBcate,  if  found  in  Court      «        •       0   2   0 
For  the  receipt  of  every  sum  paid  out  of  Courts 
amounting  to     -        *        £10  and  under  £20 
Do.        -        ^      do.    -  20       do.        100 

Do.        -        *      do.    -         100       do.        200 
Do.        -        -      do*    •        200  and  upwards 
For  the  transcript  of  every  account  signed  by  a 

solicitor,  per  folio  .... 

For  every  letter  of  attorney  with   affidavits  an- 
nexed     -        -        -        --        •        -        -060 


0 

0 
0 
0 


1 
1 

2 
2 


0 
6 
0 
0 


-004 


I.  SPRANGER, 
R.  RICHARDS. 


END    OP  SITTINGS   AFTER  MICH.  TERM. 
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AN 


INDEX 


TO  THE 


PRINCIPAL  MATTERS. 


A. 

ABANDONMENT. 

1.  An  abandonment,  by  owners, 
of  a  captared  ship,  insured  by  un- 
derwriters gub9cribing,a  general 
poHcy^  in  the  common  and  or- 
dinary form,  on  the  ship  only,  to 
such  underwriters,  and  of  freight 
to  other  underwriters,  subscribing 
a  similar  general  policy  onfrewht 
onhff  does  not  give  the  under- 
writers on  fr^ht  any  legal  claim 
to  freight  earned  by  the  ship  so 
re-captured,  after  such  abandon- 
ment. 

Davidstm  and  others  v.  Case      542 

f  •  From  the  moment  the  ship  is 
*  abandoned  she  becomes  the  pro- 
perty of  the  abandonee,  and  the 
property  in  the  ship  determines 
the  right  to  freight,  as  an  inci- 
dent  to  the  right  of  property  in 
the  ship: — ^in  other  words,  the 
freight  belongs  generally  to  the 

owner  of  the  ship. 

lb. 

3.  Qnare  whether  freight  is  a  sub- 
ject-matter of  abandonment? 

Ibt 


ABATEMENT. 
Vide  Pleading.— Practicb. 

ACCEPTANCE. 

(Of  Bill  (f  Exchange.) 

Where  invalid, 

Ftde  Bill  of  Exchanor. 
Injunction,  N®.  2. 

ACCOUNT. 

1.  A  Defendant  must  set  forth  an 
account  of  the  titheable  matters 
had  by  him,  of  which  the  tithea 
are  demanded  by  the  bill,  al- 
though 1m  set  up  a  deisnce  of 
modus  or  composition* 

Whistler,  Clerh,  v-  Wigney    -      1 

2.  The  Crown  is  entitled,  under  the 
46  Geo.  III.  C  58,  to  an  account 
of  unclaimed  balances  remaining 
in  the  hands  of  army  agents  on 
money  imprested  to  and  received 
by  them,  on  acetmni  of  officers 
belonging  to  the  several  regimmts 

'4-c.,  for  which  they  are  or  may 
have  been  agents;   and  also  a 
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ACQUIESCENCE. 


AFFIDAVIT. 


statement  of  their  names  and 
rank  from  such  army  agents,  or 
their  rqffregentaiivcs;  and  that  for 
any  period  of  time  during  their 
agency,  however  remote:  and 
the  Attorney-General  may  oom- 
pei  them  to  rarni»h  such  an  ac- 
count hy  information  in  this 
Court. 

Attoj'ney-General  v.  Ro$$       -     IDO 

3.  Where  it  is  stated  hy  the  answer 
to  a  bill  fileA  for  a  partition, 
that  the  Defendant  has  laid  out 
money  in  building  and  improving 
the  premises,  the  Ck>urt  will  not 
decree  a  partition,  without  a  re- 
ference to  the  Master  to  take  an 
account. 

Swan  V.  Stcan      ...    519 

Vufe  Agreement. — Cost8,N*».  11. 
Modus,  K°.  1. 

ACCOUNTANT-GENERAL 

{Of  this  Court.) 

Creation  of  OflSce  of,  and  Appoint- 
ment to. 

Duties  of. 
Vide  Statute  1  Geo.  IV.  c.  35.  403. 

ACCOUNTS. 

(Of  Auditors,) 

Efleot  of  returns  of. 

Vide  Nullum  Tbmpus  Act. 

ACQUIESCENCE. 

(In.  Usurpation  of  Rights.) 

Wh^t  degree  of  submission  to,  and 
of  laches,  in  neglecting  to  assert 

.  rightful  claims,  do  not,  under  cir- 
cumstances, preclude  the  injured 
parly. 

Vide  Fraudulent  Purchase. 


ACTION. 

(On  Bail  Bond.) 
In  what  Court  to  be  brought. 

Vide  Bail  Bond. 

AFFIDAVIT. 

1.  The  names  of  all  the  Depo- 
nents to  be  written  in  the  jurat 
of  affidavits,  or  they  will  not  be 
received. 

Regul(uGcneraIis  •        -        -  501 

2.  Affidarils  made  hy  illiterate  per- 
sons must  he  certified  to  hare 
been  read  to  and  understood  by 
the  Deponents  in  the  presence  of 
the  olficer  or  person  administer- 
ing the  oath. 

Regula  Gencralis  -        -    A. 

3.  Aflidarits  of  illiterate  person?  to 
be  read  to  them,  and  to  be  so 
certified  in  the  jurat,  and  that 
the  Depopent  understood  it,  and 
signed  it  in  the  presence  of  the 
commissioner  taking  the  same. 

Regula  Generalis         -        -^  604 

4.  Affidavits  of  service  of  subpoenas 
on  which  attachments  issue  for 
want  of  appearance^  to  be  filed 
in  the  oflSce. 

Regula  Generalis  -        -    506 

6.  Affidavit  of  service  of  notice  of 
justifying  bail,  must  state  the 
time  when  such  notice  was 
served. 

Regula  Generalis  •        -    610 

6.  The  affidavit  on  which  the  appli- 
cation is  founded,  for  interest  on 
the  balance  of  a  banking  account, 
from  the  entering  up  till  the  af- 
firmance of  ffnal  judgment,  must 
state  that  it  was  the  custom  of 
the  hankers  to  charge  interest  on 
their  advances,  and  at  what  rate. 

Gibson  y.  Carter  and  others       516 

7.  Vide  Extent,  N^  4. 


AGREEMENT. 


AKSM^RR. 
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AGENT. 

1.  An  army  fig>Mit,  although  consti- 
tuted hy  warrant  of  attorney  by 
the  colonel  of  the  regiments  to 
which  he  is  appointed,  is  not  ex- 
clusively agent  to  the  officers  or 
regiments,  but  is,  as  it  were,  a 
mutual  a^ent  both  to  the  Crown 
and  the  regiment. 

Atiorney-General  v.  Rou        -  190 

2.  Fu/e  Account,  N«.  8. 

(CommerciaL) 

Wfilat  shall  constitute  a  correspon- 
dent an  agent,  so  as  to  bind  him 
to  act  for  the  principal. 

Vide  Injunction. 
(Law,) 

Vide  Taxation  (of  Costi.) 

AGR££MEi^T.    . 

1.  Agreement  in  1778,  whereby  the 
father  of  the  Plain ti IT  engaged  to 
give  his  son  500/. on  his  marriage, 
and  the  father  of  the  wife  agreed 
to  give  2oOL  to  his  daughter. 
That  agreement  was  suffered  to 
lie  dormant  till  IB  10,  when  the 
wife  and  her  father  were  dead 
(the  latter  died  in  1808).  There 
an  agreement  was  entered  into 
between  the  PlaintiflT  and  the 
two  eldest  sons  of  his  wife^s  fa- 
therms  five  surviving  children, 
whereby  the  two  sona  agreed  to 
pay  the  Plaintiff  the  250/.  in  sa- 
tisfaction of  the  marriage  por- 
tion. In  18  L6  the  Plaintiff  filed 
a  bill  against  the  truatees  under 
the  wife's  father's  will,  the  two 
sons  an4  the  other  children 
praying  that  the  agreement  might 
be  established,  and  the  Plaintiff 

Eaid  the  250/. :— Held,  that  the 
\si  agreement  of  1810  was  valid. 


and  would  support  the  bill  against 
the  parties  who  signed  it,  but 
against  them  only«  there  being 
no  fraud  or  misrepresentation 
shewn,  that  however  the  engage- 
ment of  1772  was  a  mere  simple 
catUrad  agreement ^  and  did-  not 
create  a  irmlg  but  that  the  De- 
fendants who  signed  the  agree- 
ment of  1810  had  conclwied 
themselves,  allhough  in  1809  the 
bill  would  have  been  dismissed. 

The  Defendants  who  signed 
the  agreement  were  therefore 
decreed  to  pay  the  Plaintiff  two- 
tifths  of  the  250/.  Bill  dismissed 
as  against  the  rest  with  coMts, 
the  Plaintiff  to  be  paid  no  costs. 

The  short  ground  of  Uie  above 
decision  was,  that  the  Court  can- 
not relieve  a  party  from  a  bind- 
ing agreement  obtained  without 
misrepresentation.  In  otiier 
words,  mere  folly  is  no  founda- 
tion for  relief  without  fraud. 

Milnes  V.  Cawkjf  and  othen       020 

a.  Vide  Limitations,    N^.  ft. — 
Plba,  N°.  1. 

AiMENDMENT. 

1.  A  demurrer  having  been  called 
on,  jt  was  stt^ested  by  the  coun- 
sel for  the  bill  that  a  very  mate- 
rial averment  had  been  omitted 
accidentally,  by  mere  oversight, 
and  they  asked  for  leave  to 
amend;  the  Court,  with  much 
reluctance  on  the  part  of  the 
Chief  Baron,  permitted  the 
amendment,  directing  the  minute 
to  be  entered  specifically,  that 
the  reason  might  appear. 

Holmes  v.  Waring  -        -        -  604 

2.  Vide  Demurrer,  N^  3. 

ANSWER. 

1.  An  answer  taken  at  the  office- 
of  the  solicitor  for  the  Defend* 


..» 
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ARREST. 


ASSIGNEES. 


r 


anty  for  the  22d  January ^  puna, 
ant  to  notice  given  by  the  so- 
licitor for  the  Defendant,  and  left 
at  the  office  of  the  solicitor  for 
the  Plaintiff  on  the  17th,  was 
ordered,  after  having  been  put 
t>n  the  file,  to  be  taken  off  for 
the  irregularity,  but  without 
costs. 

Pound  y.Wildgoose  and  others  102 

2.  Vide  Costs,  N^  6.— Notice. 

(  Where  insufficieni.) 

3.  Vide  Exceptions. 

APPEARANCE. 

(/ft  Ejectment.) 

1.  In  country  ejectments  moved  for 
in  a  Term  not  issuable,  the  De- 
fendant entitled  to  four  days 
time  after  the  next  issuable  Term, 
to  appear. 

ReguUt  Generalis  -   '    -        .  604 

( Where    it   may  be    entered,    sec. 
Stat,  and  Judgment  entered.) 

2.  Vide  Practice,  N^  4. 


APPOINTMENTS. 
Tufa  Memoranda    •       .    611 

ARREST. 

1.  No  person  to  be  held  to  bail  in 
trover  or  detinue  without  a  Ba- 
ron's order, 

Regula  Generalis  -        -        -   507 

2.  A  debtor  who  has  become  bank- 
rupt, and  obtained  his  certificate, 
by  making  a  promise  afterwards 
to  a  creditor,  to  pay  him  at  a 
future  day  the  debt  wUicli  was 


due  to  him  before  the  bank- 
ruptcy, not  only  revives  the  debt, 
and  thereby  renders  himself  liable 
to  be  sued  for  its  recovery,  &irt 
he  may  be  held  to  bail  in  ao  ac- 
tion against  him,  founded  on  the 
demand  so  revived  by  ihe  sub- 
sequent promise;  because,  as  it 
becomes  a  good  debt,  recover- 
able at  law,  it  haB  all  the  inci- 
dents of  a  legal  debt/  and  all  tbe 
ordinary  modes  of  proceeding  to 
recover  it  are  open  to  the  credi- 
tor.—So  held  by  this  Court,  <m 
the  authority  of  manuscript  cases, 
notwithstanding  the  decision  of 
the  Court  of  King's  Bench  in 
Bailey  v.  JHllon  (2  Burr.  73fi), 
and  Wilson  and  another  v.  Kemp 
(3  M.  Sc  S.  696) :  and  therefore 
they  refused  to  order  a  bail-bond 
entered  into  by  a  Defendant, 
under  such  circumstanees,  to  be 
cancelled. 

Blackbourn  y.  Ogle       •       •626 

3.  A  bankrupt  who  has  obtained 
his  certificate,  if  he  afterwards 
promise  to  pay  a  creditor  a  debt 
due  from  him  before  his  bank- 
ruptcy, may  be  arrested  on  such 
promise. 

Drew  V.  Jeffries     -        -       -  631 

ASSESSED  TAXES. 
Vide  Taxes. 

ASSETS. 

Fufe  Costs,  N^  9.— Demueeeb, 

N^  4. 

ASSIGNEES. 
(Of  Bankrupt  and  Jhselvent.) 

1.  Demurrer  by  a  bankrupt  army 
agent  and  hds  assignees,  to  an 
information   praying    that  they 


AUCTIOX. 


AUCTIOVHER. 
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(the  assignees)  might  render  an 
account  over-mled. 

Attomey-Cfenerat  y.  Ran      -    190 

2.  Fwfe  Bankruptcy.— Extent, 
N^  d. — Particolar. 

ASSIGNMENT* 

LSembie — ^The  futare  earnings  of 
a  ship  may  be  assigned  to  secure 
monej  advanced,  and  to  be  ad- 
vanced on  the  credit  of  smch 
earnings,  by  the  assignee,  dis- 
tinct from  the  ship  itself;  al- 
though it  be  the  produce  of  aa 
intended  whaling  voyage  to  be 
undertaken  at  some  future  inde- 
finite time :  and  a  Court  of  Equity 
will  assist  the  assignee  in  esta- 
blishing a  right  founded  on  such 
an  assignment;  as  he  acquires 
thereby  such  an  interest  in  the 
earnings  of  the  vessel  as  is  not 
within  the  purview  of  the  regis- 
try acts. 

Semble,  also  even  where 
the  vessel  may  not  have  been 
purchased  at  the  time  by  the  as- 
signor. 

Warre,  m  re  Ship  -        -  269 

2.  Vide  Auction  (Duties  on). 

ATTORNEY  AND  CLIENT. 

(Coitg  as  between) 
Vide  Costs,  N**.  17. 

ATTORNEY-GENERAL. 

Vide  Account,  N®.  2. 

AUCTION. 

(^Duties  Oft). 

1.  By  the  acts  of  parliament 
passed  for  building,  improving, 
and  maintaining  the  Liverpool 
Docks,  the  corporation  (who 
are  trustees  for  the  purpose 
of  Carrying  them  into  e^cution) 


are  authorized  to  levy  certain 
rates  and  duties  on  the  ships  and 
vessels  entering  and  going  out  of 
the  Port  of  JUverpool:  and  tfaej 
are  empowered  to  borrow  mo- 
ney not  exceeding  600,000/L  for 
the  maintenance  of  the  DocLs^ 
by  Bale  (by  auction),  of  as- 
signments of  the  rates  and 
duties  (for  the  form  of  which; 
see  the  case)  so  imposed  on  thm 
•hipping,  securing  to  the  pur- 
chasers 100/.  each,  witli  inlerest, 
till  paid: — Held,  that  suoh  as- 
signment nf  as  not  a  mere  chattel 
but  a  charge  upon  the  Docks  t 
and  therefore  an  interest  in  land: 
and,  consequently,  that  the  auc- 
tioneer selling  such  assignments 
cannot  be  called  upon  by  the 
Excise  for  the  higher  duty  im- 
posed by  the  43  Geo.  III.  c.  60. 
schedule  A.,  and  46  Geo.  3.  c.  30, 
on  the  sale  thereof;  because 
they  are,  as  being  an  interest  iM 
land,  liable  only  to  the  lower 
duty. 

Rex  V.  fVinstanley        .        -    180 

8,  Trustees  appointed  by  att  act  of 
Parliament  for  the  purposes  of 
the  act,  are  liable  to  the  auc- 
tion duty  on  such  sales  ordered 
by  them  in  the  exscation  of  the 
trust. 

lb. 

AUCTIONEER. 

An  auctioneer  employed  to  sell, 
cannot  himself  purchase  the 
property. 

If  a  person  so  employed,  has 
also  been  concerned  in  valuing 
the  property,  and  purchase  the 
next  day  by  private  contract, 
where  no  biddmg  was  made  at 
the  auction,  the  purchase  will 
be  set  aside,  if  shewn  to  have 
been  made  at  an  inadequate 
price  :  or  if  there  have  been  any 
omission  in  the  valuation. 

Oliver  v.  Court    ...    128 


70$ 


BANKRUPTCY. 


BILL« 


B. 

BAIU 

1.  BaS  are  onlj  liable  for  the  sum 
sworn  to  and  costs  in  the  origioDl 
action,  and  the  costs  of  proceed-* 
in^  against  tbemselyes,  where 
any  shall  hare  been  taken. 

Regula  OeneialU         •        -    602 

2.  A  Defendant  cannot  be  held  to 
bail  in  troTor  or  detinue  without 
a  Baron's  order, 

Regula  Generalu  -        -    507 

3.  Bail  to  justify  in  cases  of  sums 
.    exceeding  lOOOt  in  1000/.  only, 

beyond  the  sums  sworn  to. 

Regula  Gen^alu         -  •      -    508 

4.  Vide  Affidavit,  N®.  5. 

BAIL  BOND. 

l.The  statute  of  the  4th  Anne, 
c.  16,  does  not  affect  the  action 
on  the  bail  bond,  when  brought 
by  the  Bheriff;  and  he  may  sue 
on  it  in  any  Court,  and  is  not 
restricted  to  that  in  which  the 

,    original    aotion    was    brought; 

*  therefore  on  a  general  demurrer 
to  an  action  by  the  sheriff  on  a 
bail-bond  forfeited,  on  the  ground 
that  the  action  on  the  bond  ap- 

t eared  by  the  declaration  to  have 
ecu  brought  in  a  different  Court 
from  that  out  of  which  the  ori- 
ginal process  issued,  the  Court 
gave  judgment  for  the  Plaintiff. 

Yorker.  Ogdeu    -        -        -     174 
2.  Vide  Arrbst,  N®.  2.— Plea. 

BANKRUPTCY. 

Where  a  trader,  on  the  brink  of 
bankruptcy,  assigned  his  ship^ 
then  at  sea,  to  a  creditor,  with 
power  to  sell  her,  in  order  to  pay 
his  own  debt  out  of  the  proceeds, 
(unless  it  should  be  satisGed  in 


the  mean  time), — the  creditor  co- 
venanting, by  the  deed  of  assign- 
ment, to  permit  the  assignor  in 
the  mean  lime  to  have,  hold,  and 
enjoy  the  ship,  and  take  the  gains 
and  profits-  thereof  for  his  own 
use  and  oenefit; — and  the  trader 
accordingly  from  that  time  con- 
tinned  to  keep  posKcssion  of  ber, 
and  exercise  acts  of  ot^nershift, 
appointing  captains,  dispatching 
her  on  voyages,  repairing,  insnr- 
ing,  &c.  up  to  the  time  of  the 
act  of  bankruptcy,  and  longsfteri 
and   when    the    commission   of 
bankruptcy  issued  against  him: 
Held,  that  the  bankrapt  bad  the 
possession,  order,   and  disposi- 
tion of  the  ship,  wilh  the  consent 
of  the  true  owner  and  proprietor, 
and  was  the  reputed  owner  within 
the  statute,  at  the  time  of  his 
bankruptcy:  and  that  the  pro- 
perty in  her  passed  to  the  bank- 
rupt's assignees,  under  the  com- 
mission;    notwithstanding    the 
transferree  had^immediateljr  after 
the  assignment,  procured  the  cer- 
tificate of  registry  to  be  pT0[>eriy 
endorsed;    and  a  new  register 
was  very  shorUy  afterwards  ob- 
tainecl  in  his  own  name,  and  he 
had  done  every  thing  in  his  power 
which  was  necessary  to  render 
himself  the  registered  owner  of 
the  ship. 

Mon^house  and  others  v.  Bay  wd 
otiiers       -        -        -        -    256 

Where  a  bankrupt  may  be  hekl  to 
bail  on  a  subsequent  promise. 

Vide  Arrest,  N**.  2. 

BILL. 
{Of  Exceptions.) 

Vide  Evidence,  N**.  9. 

{Of  Sale.) 
Vide  Execution,  N^  7. 


CAPIAS  AD  satisfaciendum;        communications.    70P 


BILL  OF  EXCHANGE. 

1.  A  bill  of  exchange  was  drawn  by 
a  person  who  was  an  entire 
stranger  to  the  acceptor  and  to 
the  person  for  whose  benefit  it  was 
afterwards  accepted.  It  was  made 
p^ljable  to  the  drawer,  and  was. 
after  being  endorsed  generally  by 
him,  delivered  over,  before  ac- 
ceptance, to  the  person  who  had 
prevailed  on  him  to  draw  it;  and 
by  that  person  given  to  the  party 
for  whose  benefit  it  was  ulti- 
mately accepted.  It  was  after- 
wards accepted  by  the  drawee, 
and  delivered  by  him  to  a  person 
to  whom  he  (the  acceptor)  had 
lost  money  at  play,  and  far  thai 
consideration. — It  then  got  into 
the  hands  of  other  persons  who 
were  partners  in  trade,  and  was 
by  them  indorsed  and  paid  over 
to  the  Flaintifis  for  valuable 
consideration,  without  notice : — 
Held  io  be  within  the  statute  of 
the  9th  ^f  Anne,  e.  14.  s.  1.  on 
the  ground  of  the  acceptance  be* 
ing  the  act  which  gives  to  the 
biU  its  validitv  as  a  negotiajble 
instrument  and  completes  its  per- 
fection,— ^that  the  statute  includes 
acceptances  (although  the  words 
are  **  given,  granted,  drawn,  or 
entered  into")  of  bills  drawn 
without  any  consideration, — and 
that  therefore  the  Plaintiffs  could 
^  not  recover  against  the  acceptor. 

Henderson  and  another  v.  Benson 

281 
%  Ficfe  Costs,*  N^.  18. 

{Equity  affecting.) 
3.  Vide  Injunction,  N°^  1  &  4. 

C. 

CAPIAS  AD    SATISFACIEN- 
DUM. 

Vide  Practice,  NM2, 

VOL.  Tin. 


COMMISSIONERS. 

{For  affairs  of  Taxes.) 

Their    authority  and  jurisdiction, 
and  effect  of  their  warrant 

Vide  Taxes,  N»*.  4,  6. 


COMPOSITION. 

(For  THihes.)]  ^ 

Defence  of, 

* 

Vide  Exceptions,  N^  l. 

CLERK. 

{To  the  Masters.) 
Appointment  of, 

His  duties,  &o. 
Vide  Statute  2  Geo.  iy.e.db,  493 


I  I 


{Of  Reports.) 

Appointment  of. 

His  duties,  &o. 

Vide  Statute3  0to.lv.  e.X.  493 

COGNOVIT. 
Vide  Pbacticb,  N^  7. 

COMMISSION. 

{To  examine  witnesses  abroad.) 
Vide  Discovert,  N".  1  &  3. 

COMMUNICATIONS. 

{Privileged). 

Vide  Evidence,  N^  8. 
zz 
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CONSTEUeTION. 


CONDEMNATION. 

The  Court  will  set  aside  a  coodem- 
nation  of  goods  seized  passed  for 
ivant  of  ckixu,  in  order  that 
the  Defendant  may  enter  a  claim, 
under  circumstances,  where  the 
party  applying  offers  payment 
of  the  costs  of  the  condemna- 
tion, on  his  paying  also  the  costs 
of  the  application,  and  they 
refused  in  such  a  case  to  order 
the  Defendant  to  find  bail  as 
one  of  *  the  terms  of  making  ab- 
solute a  rule  to  shew  cause. 

The  Attorney-General  v.  Cuilen  668 

CONDITIONS, 

Where  indispensible  when  annexed 
to  a  trust  to  sell^ 

Vide  Construction  (of  Deeds). 
CONSIDERATION. 

Vide  UltL  OF  EXCHANGB. 

CONSOLIDATION. 

(Of  Suits  in  Equity  far  Tithes.) 

After  a  decree  had  been  obtained 
by  the  Plaintiff  in  a  suit  for 
tithes,  of  which  he  was  lessee, 
and  whilst  an  appeal  from  the 
judgment  was  pending  in  the 
House  of  Lords,  the  assignees  of 
the  Plaintiff,  who  had  in  the 
'  mean  time  become  bankrupt, 
filed  six  different  bills  against 
six  different  Defendants  to  the 
former* suit,  for  an  account  of 
tithes,  the  Conrt  refused  a  mo- 
tion to  consolidate  the  causes : 
nor  would  they  order  that  the 
proceedings  in  all  the  suits  but 
one  should  be  stayed,  that  all 
might  be  determined  by  the  de- 
cision in  that  one. 

Foreman  and  another  v.  Southwood 

572 


CONSTRUCTION. 

(P/  Deeds.) 

Freehold  estates  of  JS.,  and  of  E, 
his  intended  wife,  were  settled 
by  act  of  Parliament  before  their 
marriage  to  the  •  use  of  j^.  for 
life,  remainder  to  secure  tn  an- 
nuity thereout  to  £.,  and  sub- 
ject thereto,  to  the  use  of  tros- 
tees  for  a  term  of  500  years,  for 
securing  portions  for  younger 
children,  remainder  to  the  nse 
of  sons  and  daughters  succes- 
sively in  tail,  remainder  to  the 
right  heir&  of  B.  E.  died  in 
the  life-time  of  her  husband,- 
having  had  fssue,  a8on(Yl^iR.) 
and  a  daughter,  who  both  died 
in  the  life-time  of  B.  the  father,. 
Wm.  the  son  only  leaving  issue, 
one  son  ( Wm.  John),  who  also 
.  died  in  the  life-time  of  B.  his 
grandfather,  without  issue.— 
After  the  death  of  Wm.  John, 
the  grandson,  B,  sold  a  part  of 
the  estates,  so  settled  by  the 
said  act  of  Parliament,  to  D.  the 
Plaintiff,  for  valuable  considera- 
tion. That  estate  had  been  ori- 
ginally settled,  long  before,  on 
the  marriage  of  the  parents  of 
B.  to  the  use  of  the  father 
of  B.  for  his  life,  remainder  to 
trustees  for  a  term  of  700  years, 
for  raising  portions  for  younger 
children  of 'that  marriage,  re- 
mainder to  the  issue  in  tail  male, 
with  divers  remainders  over. 
On  the  death  of  B.  the  vendor, 
the  Defendant,  who  was  the  heir 
at  law  of  Wm.  John  the  grandson, 
set  up  a  claim  to  the  estate  so 
.  sold  to  D.,  and  recovered  a  ver- 
dict in  ejectment,  asserting  title 
under  the  following  deed.— ^. 
(the  vendor,)  and  Wm.  his  son, 
as  soon  as  he  had  attained  the 
age  of  twenty-one,  and  E.  the 
wife  of  B„  having  joined  in  suf- 
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feriQg  recoveries  of  all  the  es- 
tates so  settled,  afterwards  ex- 
ecuted certain  indentares  of 
lease  and  release  and  appoint- 
ment. 

The  release  recited,  that 
B,  and  his  son  Wm,  had  hoth 
hecome  verj  considerably  in- 
Tolved  in  debt,  and  embar- 
rassed  in  their  circumstances, 
and  that  it  had  therefore  become 
necessary  for  them  to  sell  part 
of  the  said  settled  estates,  hav- 
ing no  other  means  of  obtaining 
money  to  extricate  themselves 
from  their  difficulties :  and  then 
it  recited  the  following  agree- 
ment between  the  parties, — that 
it  was  intended  to  settle  an  an- 
nuity on  E.  the  wife,  as  a  com- 
mutation for  her  jointure  settled 
under  the  act  of  Parliament,  and 
another  on  W,  the  son,  in  con- 
sideration of  his  having  con- 
sented to  join  in  suffering  the 
recoveries,  and  subject  thereto, 
that  certain  of  the  settled  estates 
of  B,  in  the  county  of  Notting^ 
ham,  should  be  settled  and  as- 
sured to  trustees,  to  the  use  of 
such  trusts ;  and  that  a  term  of 
years  should  be  created  out  of 
all  their  other  estates  in  the 
county  of  Nottingham,  in  trust  to 
raise  a  sum  for  the  portions 
secured  for  the  younger  children, 
and  that  the  reversion  and  in- 
heritance of  all  the  said  estates 
in  iV.  and  ail  the  esiatei  in  the 
comntg  of  Lancaster,  of  w^ich 
latter  the  premises  in  question 
were  part,  were  to  be  limited  to 
other  trustees  in  trust  to  sell: — 
and  out  of  the  proceeds  of  the 
Nottingham  estates  all  the  debts 
were  to  be  paid:  that  the  pro- 
ceeds of  the  Lancaster  estates 
should  be  laid  out  in  the  pur- 
chase of  other  lands,  to  be  con- 
veyed and  settled  to  the  use  of 
trustees  for  a  term  of  years, 
upon  various  trusts,  with  an  ul- 


timate remainder  toW.  B.  (the 
son)  and  his  heirs;  and  in  the 
mean  timp,  and  uniil  the  pro- 
ceeds should  be  so  laid  out  in 
land,  and  they  should  be  in- 
vested in  the  public  funds,  and 
the  dividends  thereof  to  go  to  the 
persons  to  whom  the  rents  of  such 
lands  so  to  be  purchased  would  go 
if  such  purchase  had  been  made* 

It  was  then  witnessed,  that, 
for  the  coiisideration  aforesaid, 
B.,  E.  (his  wife),  and  If.  B.  their 
son,  according  to  their  several 
interests,  granted  &c,  unto  trus- 
tees and*  their  heirs,  their  estates 
at  R.  in  Lancashire,  (of  which  the 
premises  in  question  were  part) 
upon  trust  that  they  should,  with 
the  consent ^  and  approbation  as 
well  of  B.  and  W.  B.,  or  the  sur- 
vivors of  them,  as  of  C.  G.  (a 
third  person)  or  his  heirs,  such 
consent  and  approbation  to  be  tes- 
tified by  some  deed  or  deeds  &c. 
to  be  sealed  and  delivered  by  them 
in  the  presence  of  two  or  more 
credible  witnesses,  sell  the  same, 
and  the  inheritance  in  fee-simple. 
In  that  deed  there  was  a  pro- 
viso, that  the  rents  and  profits  of 
the  said  premises,  until  such  sale, 
should  be  received  by  the  same 
persons  as  would  have  been  enti^ 
tied  to  receive  them  if  the  said 
deed  had  not  been  executed  and 
the  fines  therein  before  mentioned 
had  not  been  levied.  It  was 
thereby  also  declared,  that  the 
said  trustees  Should  stand  pos- 
sessed of  the  monies  arising 
from  such  sale,  upon  trust  to 
lay  out  and  invest  the  same,  with 
the  like  consent  of  the  same 
persons,  to  be  testified  with  the 
same  formalities,  in  the  purchase 
of  the  inheritance  in  fee-simple 
of  lands  in  England,  to  be  con- 
veyed, settled  and  assured  to  the 
use  of  the  trustees  of  a  certain 
term  of  1200  years  (before  men- 
tioned in  the  deed),  or  some 
z  z  2 
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CONTRACT. 


Other  persona,  to  be  named  by 
TT.  ^.,  his  executors  &c.  for  cer- 
tain terms  of  years,  upon  certain 
mesne  trusts,  and  ultimately  to 
ike  use  of  W.  B.  Ait  heirs  and 
assigns  Jor  ever^  or  cu  near  ther^ 
to  as  the  death  of  parties  and 
other  circumstances  would  then 
permit.  And,  in  the  mean  time. 
It  was  declared,  that  the  trus- 
tees should  invest  the  money 
arising  by  the  sale^ntil  it  should 
be  laid  out  in  such  purchase  of 
lands,  in  the  public  stocks,  and 
the  dividends  Sfc.  to  be  received 
by  such  persons  as  the  rents  and 
profits  of  the  lands  so  to  be  pur- 
chafed  and  settled  would  go  to  if 
such  purchase  and  settlement  were 
then  actually  made. 

Under  that  deed  the  Defendant 
claimed,  as  heir  at  law  of  W.  B., 
to  be  entitled  on  the  death  of 
B.p  to  the  inheritance  of  the 
land  so  directed  to  be  pur- 
chased, insisting,  that  W.  B,  was 
entitled,  as  a  purchaser,  to  the 
remainder  in  fee  in  the  estate 
sold,  and,  that  the  right  of  the 
heir  of  W,  'B.  was  not  bound  by 
the  sale  of  B.,  who,  bein^  only 
tenant  for  life,  had  no  power  to 
dispose  of  the  inheritance  : — 
Held,  that  the  sale  by  B.  to 
./>.  was  good,  effectual,  and  valid; 
that  B.  had  the  fee-simple  of  the 
estate  in  him  at  the  time  of  the 
sale — that,  according  to  the  true 
construction  of  the  deed,  the 
Lancaster  estates  were  not  neces- 
sarily to  be  sold  hy  the  trustees, 
in  order  to  lay  out  the  money  in 
other  real  property,  to  be  settled 
as  therein  provided;  for  that, 
whatever  might  be  Uie  effect  of 
the  recital  of  the  agreement  if  it 
Lad  stood  alone,  in  giving  the 
proper  construction  to  be  put  on 
the  deed,  as  shewing  the  intent 
and  meaning  of  the  parties,  the 
declaration  in  the  body  of  the 
deed  had  destroyed  it,    by  the 


very  particular  manner  in  which 
the  airection  to  sell  was  intro- 
duced; and  the  consents  of  the 
persons  mentioned,  which  were 
required  to  be  so  formally  aa- 
thenticated,  having  been  made 
necessary  for  th'at  purpose,  re- 
-  moved  every  ground  for  declar- 
ing, that  such  was  the  object  of 
the  parties  to  the  deed,  or  that 
the  trustees  were  bound  to  seU  ths 
estate  at  the  request  of  W.  B*  ;-• 
and  that  such  particular  condi- 
tions having  been  annexed  to  the 
truant  thereof,  they  were  indii- 
pensible,  and,  wiUiont  them,  a 
Court  of  Equity  could  not  decree 
such  a  sale  and  settlement,  when 
it  had  become  impossible  to  ob- 
tain the  performance  of  them.— 
Therefore,  the  rights  of  the  par- 
ties at  the  time  of  the  sale,  were 
held  to  be  the  same  as  before 
the  making  of  the  deed  in  ques- 
tion. 

The  Court  accordingly  decreed 
a  perpetual  injunction,  to  restrain 
the  heir  of  W.  B.  and  the  per- 
sons having  the  legal  estate, 
from  proceeding  further  in  the 
ejectment  against  the  purchaser 
and  his, tenants.  The  case  at 
law,  however,  having  been  con- 
sidered to  be  one  of  much  doabt, 
the  Court  refused  to  give  the 
Plaintiff  the  costs  of  the  suit 
Dearden  and  others  v.  The  Bight 
Hon,  Geo.  Gordon^  Li*  Byron 
and  others  -        -        -  417 

Vide  Grant. 

{Of  Statutes.) 

Vide  AvcTiov  (Duties  on).— Bill 
OF  Exchange.  —Nullum 
Tempus  Act. — Ships. 


CONTRACT. 
Vide  Agreement. 


CORX. 


COSTS. 
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CORN. 

Vide  Modus,  N*.  2. 

CO  RRESPONDENCE. 

{State). 

Inadmissible  in  evidence  on  groonda 
of  public  policy. 

Vide  Evidence,  N*.  8. 

COSTS. 

1.  An  in]propriat6r,  who,  not  be- 
ing an  occupier,  is  made  a  party 
to  a  bill  for  tithes^  is  not  liable 
to  costs  on  a  decree  in  favour  of 
the  Plaintiff  generally :  nor  is  he, 
in  a  case  where,  in  consequence 
of  the  occupiers  having  set  up  a 
defence  of  payment  of  some  of 
the  tithes  demanded,  to  the  im- 
propriator, he  also  is  therefore 
made  a  party  Defendant  by 
Amendment,  and  he  auerts  upon 
the  record  his  title  to  receive  the 
tithes  so  alleged  to  have  been 
paid  to  him, 

Fetch  V.  Dalttm    ...      9 

2.  Although  it  may  be  sometimes 
proper  for  a  Plaintiff  to  bring 
the  impropriate  rector  before 
the  Court,  e  majori  canteld,  and 
for  the  sake  of  security ;  yet  il 
must  be  in  all  cases  at  the  peril 
of  paying  him  his  costs. 

lb. 

3.  If,  however,  a  party  so  made  a 
Defendant,  put  the  Plaintiff  to 
unnecessary  expence,  the  Court 
will  order  him  to  pay  costs. 

^»     lb. 

4.>  Costs  of  the  notice  of  motion 
to  confirm  the  Master's  report 
that  an  answer  was  impertinent, 
aliowed  on  taxation  of  costs,  'be- 
cause it  is  a  nece$$ary  part  of  the 
proceeding. 

Donison.  v.  Curry  -        -        -    87 


5.  The  Court,  in  discharging  a  rule 
for  judgn^ent,  as  in  case  of  a 
nonsuit,  obtained  for  not  pro- 
ceeding to  trial  after  issue 
joined — where  the  Plaintiff  gave 
as  a  reason  for  not  proceeding, 
that  a  suit  in  equity  was  then  de- 
pending between  the  Defendant, 
an  administratrix,  and  the  re* 
presentatives  "of  the  deceased 
partner  in  trade  of  the  intestate ; 
and  stated  that  the  suit  having 
been  compromised,  he  was  de- 
sirous of  bringing  the  action  to 
trial-— ordered  it  on  the  terms  of 
the  Plaintiff  giving  a  peremptory 
undertaking,  and  paying  the  De- 
fendant the  costs  of  the  present 
application^  refusing  to  order  the 
costs  to  abide  the  event  of  the 
cause, 

Coombe  v.  Mines  -        -        -    94 

0.  Order,  that  an  answer  having 
been  put  on  the  file,  be  taken  off 
for  irregularity,  made  under  cer- 
tain circumstanoes  without  costs. 

Pcvnd  V.  Wildgoose  and  others  102 

7.  Trustees  have  an  important  duty 
cast  upon  them  by  the  accept- 
ance of  a  trust,  to  exercise 
some  diligence  in  the  execution 
of  it  Therefore,  even  where  no 
culpable  act  was  charged  against 
them  by  the  bill  of  their  cestui 
que  trusty  but  the  circumstances 
of  the  case  disclosed  to  the 
Court,  that  they  had  neglected 
their  duty  by  remaining  passive 
and  supine,  where  the  interest 
gf  the  cestui  que  trust  was  in- 
vaded,  and  might  have  been 
protected ;  the  Court  reprobated 
their  want  of  activity  as  a  grqss 
breach  of  duty,  and  refused  to 
give  them,  when  made  Defend- 
ants to  the  bill  merely  proformA^ 
their  costs  of  suit. 

Oliver    and  Wife    v.  Court    and 
others        ....  127 
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8.  A  Plaintiflr  suing  as  assignee  of 
an  insolvent  debtor,  is  not,  by 
analogy  to  the  case  of  executors 
and  administrators,  witbin  the  ex- 
emption from  the  23  Hen.  VIII. 
c.  15 ;  but  if  nonsuited,  must  pay 
the  Defendanfis  costs. 

Andrewn,  v.  Sealy  -        .      ^-  212 

9.  Nor  will  the  Court  suspend  the 
payment  of  costs  on  an  affidavit 
that  the  Plaintiff  has  not  re- 
ceired  sufficient,  assets,  to  be 
paid  qnando  acdderint. 

10.  Where  the  Court  accordingly 
decreed  a  perpetual  injunction, 
to  restrain  persons  having  the 
legal  estate,  from  proceeding 
further  in  ejectment  against  a 
purchaser  and  his  tenants,  in 
consideration  that  the  case  at 
law  had  been  considered  to  be 
one  of  much  doubt,  they  refused 
to  give  the  Plaintiff  the  costs  of 
the  suit  in  equity. 

Jharden  and  others  v.  Lard  Byron 
and  others  -        -        .        .  417 

11.  Account  decreed,  trith  costs^ 
where  a  custom  of  tithing  was 
aet  up  as  a  defence  to  a  biU  for 
tithes,  and  which  was  not  suffi- 
ciently proved  by  the  evidence. 

legh  V.  Glegg  and  others        -  402 

12.  Where  a  Plaintiff  had  been 
nonsuited,  on  the  ground  that 
a  notice  of  set-off  had  given 
sufficient  information  of  the  sum 
intended  to  be  set  off  against 
the  demand,  and  that  the  De- 
fendant was  not  precluded  by  his 
paVliculars  of  set-off,  from  en- 
tering iato  a  proof  of  a  counter 
demand  not   stated    there,   and 

'  that  nonsuit  was  afterwards  set 
aside  (the  Court  considering 
that  he  was  precluded)  and  a 
new  trial  granted — if  before  the 
second  trial  the  Defendant  ob- 
tain  Leave   to   amend    his   par*  I 


ticulars,  so  as  to  obviate 
the  objection  taken  before, 
vpoH  payment  of  costs,  the 
Plaintiff  is  not  entitled  to  be 
paid  the  costs  of  ttie  first  trial, 
previous  to  and  as  the  terms  of 
the  amendment:  and  the  Court, 
under  such  circumstances,  re- 
fused to  order  the  Master  to  re- 
view his  taxation >  on  the  objec- 
tion that  he  had  allowed  the 
Plaintiff  only  20s.,  the  costs  of 
a  common  amendment 
Andrews  y.  Bond  -        -        *  638 

13.  The  costs  of  the  former  trial 
ordered  to  abide  the  event  of 
the  cause. 

Jb. 

14.  The  Court,  on  discharging  an 
order  granted  to  shew  cause, 
why  a  nonsuit  should  not  be  set 
aside,  which  had  been  directed, 
on  the  ground  that  the  Defend- 
ant had  not  confined  himself 
within  his  particular  of  set  off, 
refused,  under  the  circumstances, 
to  give  Defendant,  who  was  the 
Buceessful  party,  the  costs  of  tbe 

application. 

lb, 

15.  A  Vicar  claiming  from  occn- 
piers  great  tithes,  having  by  his 
bill  made  the  Rector  a  party  De- 
fendant and  his  lessees  and  their 
sub-lessee, — the  Rector  and  bis 
lessees  not  only  insisted  on  their 
title,  bnt  examined  witnesses, 
and  the  Court  decreed  an  ac- 
count of  certain  tithes  against 
the  occupiers,  and  issues  to  try 
moduses,  and  whether  the  great 
tithes  in  question  belonged  to 
the  Reotor  or  Vicar.  The  Rec- 
tor accepted  that  last  issue,  and 
went  to  trial.  I'he  Plaintiff  (in 
Equity)  failed  in  the  issues  on 
the  moduses  with  the  occupiers, 
and  succeeded  on  the  issue  tried 

.  with  the  Rector  as  to  the  great 
tithes  claimed.  The  cause  com- 
ing on    to    be    beard    on    the 


COSTS. 
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pastea^  for  fortbcr  directions, 
it  was  ordered  that  the  Plaia- 
tiff*  (in  Equity)  should  pay 
the  Defeodants  the  costs  of 
the  issues  in  which  he  failed : 
and  it  was  also  decreed »  that  the 
Defendants,  the  Rector  and  his 
lessees,  should  pay  the  Plaintiff 
(in  Equity)  the  costs  arising  from 
the  interrogatories  and  deposi* 
tions,  and  otherwise  occasioned 
by  the  commissions  issued  by 
the  Bcctor  for  the  examination 
of  witnesses,  to  be  taxed  cVc. 
and  the  costs  of  the  issue  at  law, 
and  the  subsequent  proceedings 
thereon.  The  lessees  were  de- 
creed also  to  pay  the  PlaintiflT 
the  costs  incurred  by  the  Plain- 
tiff in  the  executing  a  commis- 
sion for  the  examination  of  wit- 
nesses on  their  part ;  for  al- 
though it  might  have  been  ne- 
cessary to  make  the  Rector  a 
Earty,  if  he  had  only  insisted  on 
is  title  by  his  answer,  examin- 
ing no  witnesses  and  not  accept- 
ing the  issue,  (which  he  was  not 
bound  to  accept),  nor  taking  any 
other  step,  he  might  not  have 
been  liable  to  costs  on  the  Plain- 
tiff's succeeding;  but,  having 
become  active  when  he  should 
have  been  passive,  he  made  him- 
self liable. — So  also  bis  lessees. 

Leathes  v.  Newitt  ...  562 

16.  The  sub-lessees  not  having  ex- 
amined witnesses,  nor  taken  aay 
^tep  to  put  the  Plaintiff  to  un- 
necessary additional  cxpence,  his 
'costs  were  ordered  to  be  paid  to 
him. 

17.  This  Court  ,never  directs  costs 
ordered  to  be  paid,  to  be  taxed 
ag  between  atiomey  and  client, 

lb. 

18.  The  Court  refused  an  applica- 
tion for  a  rule  to  compute  in- 

.   terest  and  costs   on  a  sum  re- 
covered by  verdict;  up  to  a  given 


period,  during  which  the  Plain- 
tiff had  been  delayed,  by  every 
possible  expedient  and  proceed- 
ing, for  two  years  and  a  half, 
made  on  an  affidavit,  stating  the 
circumstances,  and  which  tnade 
out,  certainly,  a  case  of  unpa- 
ralleled delay  and  vexation,  by 
which  the  Plaintiff  was  put  to 
an  expence  in  costs  o(  i^pwards 
of  1000/.  in  an  ordinary  case  of 
an  action  on  bills  of  exchange. 

Jarroidv.Rawe     •        ..        -  582 

19.  The  Court  refused  n  m^iom  for 
directing  an  inquiry  to  be  rosde 
by  the  Master,  which  ought  to 
have  been  asked  at  the  heatin^^ 
with  costs,  because  it  was  nut 
properly  the  subject  matter  of 
motion. 

Lubin  V.  Lightbody         -        ..  606 

20.  An  exeoution  sued  out  agiiinst 
the  goods  of  a  Defendant  on  a 
judgment  recovered,  having  been 
ordered  to  be  set  aside,  and  the 
money  which  had  been  levied 
under  it  ordered  to  be  restor- 
ed, (the  Defendant  having  been, 
pending  the  action,  discharg- 
ed under  the  Insolvent  Act — 
1st  Geo.  IV.  0.199,)^  the  Court, 
considering  the  proceeding  re- 
prehensible, made  the  rate  ab- 
solute, with  costs. 

Darky  v.  Brown  and  another  -  607 

21.  A  rule  to  shew  cause  why  a 
Judge's  order  made  at  chambers 
for  staying  proceedings,  should 
not  be  amended  by  adding  terms 
already  refused,  discharged  with 
costs. 

Walker  v.  Mapowder     -        -  610 

22.  On  a  bill  filed  for  the  same 
tithes  as  were  sought  in  a  former 
suit,  an  account  decreed  against 
Defendants,  relying  on  the  same 
defence  whereby  the  same  points 
were  raised,  was  decreed,  with 
costs, 

DraJjte,  Clerk,  v.  Smith,  JRart.  and 
others         -         -        -        -  692 
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CUSTOMS. 


D£F£AZANC£. 


23.  Table  of  fees  settled  and  al- 
lowed to  the  newly-appointed 
officers,  nnder   the   1  Greo.  IV. 

.    0.  35. 

24.  Vide  Taxation  *(Of  costs.)— 

Tablb  of  Fbbs. 


C0ITRT8  OF  INQUIRY. 

1.  Semble,  Military  Conrts  of  In- 
quiry,  constitated  and  held  by 
authority  of  the  Commander  in 
Chief,  are  not  illegal,  nor  con- 
trary to  the  proTisions  of  the  Mu- 
tiny Act. 

Home  V.  Lord  Bentinck         -    225 

2.  Vide  EviDBNCB,  N^.  4. 

COVENANT. 

(To  itand  poueued  of  a  Term^ 

JBffect  of, 

Vide  Mortgage. 

CROWN. 

{Righit  of  ike.) 

Vide  Extent,  patsim.  —  Extra- 
Parochial  Lands. — Nul- 
lum Tempus  Act. 

CUSTODY. 

[Of  Doeumenis.) 
Vide  ET10BNCB,  N'*'.  4Sc9. 

m 

CUSTOM. 

Vide  MoDPS,  N«». «. 

CUSTOMS. 

(Board  of) 

Vide  Condemnation.  —  Remo- 
val (of  actioni). 


D. 

.      DEBT. 

The  Court  refused  to  set  aside  an 
execution  against  the  goods  of  a 
person,  who,  .having  been  dis- 
charged under  the  Insolvent 
Debtors'  Act,  gave  a  note  to  bis 
creditor,  the  Plaintiff,  for  the  part 
of  the  debt  which  was  not  paid 
under  the  assignment — Holding, 
that,  where  the  remedy  is  taken 
awaj,  and  not  the  debt,  the  debt 
may  still  be  the  ground  of  a  fu- 
ture promise  or  security. 

Best  V.  Barker    -        -        -    633 

(WI^ere  right  to  sue  for,  not  (ft* 
vested  inf  incidence  of  CrctM 
Process) 

Vide  Extent,  N*.  2. 


DECLARATION. 

When  it  may  be  filed,  and  effect  of 

filing. 

Vide  Practice,  N*.  4. 

DECOY. 

A  decoy,  in  the  hands  of  the  owner, 
who  remunerates  the  person  em- 
ployed by  him  to  manage  it,  bj 
allowing  him  half  the  profits,  is 
not  liable  to  tithes. 

Attomeg-Generalv.  Lord  EardUy  39 

DEEDS. 

(Construction  of.) 
Vide  Construction  (of  Deeds)* 

D£F£.AZANC£. 

(Oh  Warrant  ofAttomai.) 
Ft<fe  Judgment,  N**.  2. 


DEMURRER. 


DISCOVERY. 
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DELAY. 

IfVhere  not  an  objection  to  a  mo- 
tion for  a  commission  to  examine 
witnesses  abroad^ 

Vide  Discovery,  N^.  1. 

DEMURRER. 

(in  Equity.) 

1.  Demurrer — hy  a  bankrupt  army 
agent  and  his  assignees,  to  an 
information  praying  that  they 
might  render  an  account — over- 
ruled. 

Attomey^General  v.  Ross      -     190 

2.  A  bill  for  discovery,  praying 
general  relief,  is  not  demurrable, 
on  the  ground  of  being  a  bill  for 
a  discovery  in  effect  and  sub- 
stance, and  formally  for  relief,  if 
the  prayer  be  so  framed  as  that 
on  tne  hearing  specific  relief  majy 
be  decreed. 

Ailan  V.  Copeland 
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3. 


A  supplemental  bill,  filed 
after  the  hearing  of  the  ori- 
ginal bill,  staling  the  additional 
facts  which  arose  and  were 
known  to  the  Plaintiff  before 
he   filed   his    original    bill,   and 

E raying  that  other  matters  might 
e  taken  into  the  account  ordered 
to  be  taken  before  the  Master, 
is  demurrable;  as  not  being  the 
proper  course  to  be  pursued  by 
the  Plaintiff  in  such  a  case. 

He  should  have  applied  to  the 
Court  for  leave  to  amend,  or  to 
file  a  supplemental  bill,  before 
the  cause  had  been  suffered  to 
proceed  so  far. 

Sumn  V.  Swan      -        -         -     518 

4.  Demurrer  to  a  bill  by  creditors, 
praying  a  sale  of  testator^s  real 
estate  to  pay  unsatisfied  debts 
for  want  of  sufficiency  of  personal 
estate,  where  he  had  directed  his 
debts  to  be  paid  by  his  executors, 
and  devised  his   real  estate,  on 


the  ground  that  it  was  not  a 
charge  on  the  real  estate,  over*- 
ruled,  (but  without  costs  or  pre- 
judice to  the  question,)  as  being' 
premature ;  because  the  Court 
would  marshal  assets,  and  there- 
fore the  cause  must  necessarily 
be  brought  to  a  hearing  to  enable 
the  Court  to  do  justice. 

Qttiere,  whether,  under  such  a 
will  the  real  estate  of  the  testa- 
tor be  charged  with  hia  simple 
contract  debts  ? 

Saund^sonv.  Wharton  -    680 

6.    Vide  ,  Amendment,  —  Bail 
Bond.-^Plea. 


DETINUE. 
Vide  Arrest,  N*.  1. 


DISCOVERY.       - 

1.  The  PlainUff,  in  a  bill  for 
discovery,  in  aid  of  his  de- 
fence to  an  action  against  him 
at  law,  may  have,  on  motion 
at  the  Sittings  after  Term,  a 
commission  to  examine  his  wit- 
nesses abroad,  where  the  cause 
in  the  Court  of  Law  is  at  issue, 
and  was  entered  for  trial  the 
Term  before  the  Term  immedi- 
ately preceding  the  Sittings, 
where  a  case  of  defence  has  been 
stated  by  the  bill,  although  the 
affidavit  on  which  it  be  moved  is 
in.  the  common  form.  And  the 
delay  in  staying  of  the  trial  hi 
not  a  sufficient  ground  of  oppo- 
sition to  such  an  application. 

E,bden  v.  Prince  ...    200 

2.  But  the  Court,  in  granting  it, 
win  order  it  only  on  the  terms 
that  the  applicant  pay  into  Court 
a  very  considerable  part  at  least 
of  the  demand  of  the  Plaintiff  at 
law,  to  abide  the  eventr 

a. 
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EQUITY. 


EVIDENCE. 


3.  A  bill  filed  bjr  nnderwriten  for 
a  discovery  and  a  commiasion  to 
examine  witnesses  abroad,  and 
an  injunction  to  restrain  proceed- 
ings at  Jaw  against  them  on  the 
policy  in  the  mean  time,  sug- 
gested that  the  pc4icy  ought  to 
be  delivered  up  to  be  cancel- 
led, and  prayiuff  general  relief, 
is  not  a  bill  for  discovery 
merely,  but  also  for  relief: 
and,  as  relief,  by  ordering  the 
policy  to  be  delivered  up,  might 
be  decreed  on  the  hearing,  the 
Court  held,  that  such  a  bill  was 
not  demurrable  as  being  a  bill 
iordUcovery,  praying  relief,  for 
which  there  was  no  equity,  be- 
cause it  was  substantially  a  bill 
for  relief  also. 

Allan  V.  Copeland        -        -   .622 

DISTRINGAS. 

Vide  Practice,  K^  6. 

DURESS. 

What  eircnmstances  held  to 
amount  to. 

Vide  Fbaudulent  Purchase. 

DUTIES. 
(On  Sales  by  Auctimi.) 

Who  are  liable  to,  and  after  what 

rate. 

Vide  Auction  (Duties  on.) 

E. 

'  EQUITY. 

Vide  Demurrer. — Discovery.— 
Injunction. 


ESTABLISHING  WILL. 

Distinction  between  establishing  a 
will  and  proving  it  for  certaia 
purposes.  In  the  former  case, 
the  attestation  of  all  the  witness 
must  be  proved,  and  that  they 
are   abroad  or    dead-^and  the 

{>roof  must  be  posiiive.  In  the 
atter,  such  proof  as  shall  sa- 
tisfy the  Court  will  be  saffi- 
cient :  and  in  such  a  case  leave 
will  be  given  to  exhibit  an  inter- 
rogatory for  further  proof  of  the 
will  for  the  former  purpose. 

Wood  and  others  v.  Statie  and  othen 

613 

EVIDENCE. 

1.  Returns  of  any  particular  sub- 
ject-matter by  the  Auditors  in 
their  accounts  of  tlie  Crown  re- 
venue, are  sufficient  proof  of  its 
having  been  kept  in  charge  to 
protect  the  claim  of  the  Crown 
from  the  operation  of  the  NiU- 
lum  Tempns  Act  (9  Geo.  UL 
c.  16.),  although  they  hare  re- 
turned "  Nil,"  and  the  claim 
have  not  been  put  in  suit  thereon 
for  more  than  sixty  years. 

Attorney-General  y*  Lord  Eardiey 
and  others  -        -        .        .    39 

2.  The  Gazette  is  sufficient  eri- 
dence  of  a  Proclamation  issned 
under  an  Order  in  Council:— 
because  it  is  a  public  act,  regard- 
ing the  Crown  and  Government, 
and  must  pass  the  Great  Seal 
before  it  can  be  admitted  into 
the  Gazette. 

Attorney-General y.  TTiemhstone  and 
another       -        -        .       -    89 

3.  Communications  in  official  cor- 
respondence relating  to  matters 
of  State,  cannot  be  prodaced  in 
evidence  in  an  action  by  an  indi- 


EVIDENCE. 
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Tidaal  against  a  person  holding 
office,  for  an  injury  charged  to 
have  been  done  in  the  exercise  of 
the  power  given  to  him  as  an 
officer,  not  only  because  such 
commnnications  are  confidential, 
but  because  their  disclosure 
might  betray  secrets  of  State 
policy,  which  might  be  injurious 
to  the  interests  of  the  country. 

Nor  can  an  extract  be  admit* 
ted  relating  to  the  particular 
matter,  because  the  whole  must 
be  read  or  none. 

AndermmY.JSamiHoH    -        -    244 

4.  In  an  action  by  one  military 
officer  (for  libel)  against  another, 
who,  as  President  of  a  Court  of 
Inquiry  composed  of  military 
officers,  held  under  the  direc- 
tions of  the  Commander  in  Chief 
of  the  Forces,  for  the  purpose  of 
investigating  the  doubtful  con- 
duct of  the  Plaintiff,  and  to  de- 
termine whether  it  were  a  fit 
subject  for  a  Court  Martial — de- 
livered in  person  to  the  Com- 
mander in  Chief,  a  transcript  of 
the  minutes  of  the  proceedings, 
evidence,  and  judgment  of  the 
Court,,  in  the  form  of  an  official 
report  containing  the  alleged  li- 
bellous matter;  Uie  Chief  Justice 
of  the  King's  Bench  refused  to 
permit  the  report*  or  a  copy  of 
it  obtained  from  the  office  of  the 
Commander  in  Chief,  the  regular 
place  of  deposit  for  such  docu- 
ments, to  be  given  in  evidence 
on  the  part  of  the  Plaintiff: — 
Held,  by  the  Court  of  Error, 
on  argument  of  a  bill  of  excep- 
tions tendered  against  the  exclu- 
sion  of  the  evidence  offered,  that 
such  evidence  was  rightly  ex- 
cluded ;  because  the  interests  of 
the  State  require  that  such  do- 
cuments should  be  kept  inviola- 
bly secret,  and  that  their  disclo- 
sure, by  production  as  evidence 
in  Courts  of  Law,  should  not  be 


compellable  by  a  party,  or  allow- 
able by  the  Judge — not  on  any 
consideration  merely  affecting 
the  rights  of  the  parties,  but  be- 
cause it  is  his  doty  judicially  to 
exclude,  as  guardian  of  the  pub- 
lic good,  ail  such  matters  as 
might  tend  to  injure  the  general 
welfare — lest  political  secrets 
might  be  thereby  betrayed  to  the 
injury  of  the  State. 

H(me  V.  Lord  Sentinck         -    225 

5.  Upon  a  question  of  conflicting 
evidenoe,  the  Plaintiff,  in  sup- 
port of  his  claim  for  the  tithe 
of  hay  in  kind,  made  out  a 
clear  and  conclusive  case.  That 
was  opposed  by  evidence,  some 
of  which  was  of  a  very  extraor- 
dinary nature,  principally  reci- 
tals in  agreements  for  composi- 
tions, wherein  two  recent  rectors 
admitted  that  there  were  moduses 
for  hay,  yet  they  and  the  com- 
pounding parties,  (the  occupiers) 
agreed  to  a  composition  for  the 
full  value.  There  was  abo  evi- 
dence given  of  a  former  suit  in 
the  Ecclesiastical  Court,  where 
a  prohibition  had  been  issued, 
and  some  few  mentioned  in  old 
books,  making  mention  of  mo- 
duses in  a  very  loose  way,  and 
some  receipts  for  tithes  and 
moduses  indiscriminately.  The 
Lord  Chief  Baron  held,  after 
considerable  doubt,  that  the  evi- 
dence, extraordinary  as  it  was, 
and  against  so  strong  a  ease,  was 
yet  such  as  to  make  it  necessary 
there  should  be  an  issue  to  try 
the  nature  and  character  of  the 
money  payments. 

Taylor  v.  Ck)ok     -        -        -    650 

6.  Evidence  of  a  rector's  hand- 
writing to  receipts,  proved  by 
comparison  with  his  signatures 
in  the  register  books,  the  entries 
in  which  it  was  his  duty  to 
sign,  held  sufficient. 

Jo* 
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EXCEPTIONS- 


EXECUTION. 


7.  TestimoDy  of  occupiers  wholly 
inadmissible  for  any  parpose. 

Taylmr  v.  Cook      -        -        .  650 

8.  The'  personal  answer  of  a  De- 
fendant to  a  libel  in  the  Ecclesi- 
astical Coart,  preserved  amongst 
the  records  of  the  Register,  is 
admissible  evidence  in  a  suit  for  ' 
tithes  in  this  Court,  by  a  party 
claiming  under  the  same  title  as 
the  person  wjiose  answer  it  was. 

Ibid. 6G4 

• 

9.  A  money  pajment  of  five  shillings 
yearly  at  Lammas^  by  every  oc- 
cupier of  lands  or  tenements 
within  a  district,  set  up  as.  a  mo- 
dus in^  lieu  of  all  tithe  hay  within 
the  district,  although  proved  prt- 
mA  facie  in  point  of  fact : — Held 
to  be  diiproved  as  a  tnodtu  for 
all  tke  hay  in  the  whole  town' 
ihip,  by  the  evidence  of  terriers, 
slating,  that  **  in  (the  district) 
only  five  shillings  per  year  for 
all  the  hay  in  their  (the  occu- 
piers) crofts,"— -the  parol  testi- 
mony of  the  money  payment, 
and  the  evidence  of  terriers 
being  quite  consistent  with  each 
other,  there  being  nothing  con- 
tradictory in  the  terriers  limiting 
and  specifying  the  object  and 
consideration  of  the  sum  proved 
to  be  paid  generaify  throughout 
the  parish  in  lieu  of  Iiay,  to  mch 
hayjLB  was  grown  in  crofts. 

The  case  of  Drake,  Clerk,  v. 
Smytht  ante,  vol.  v,  p.  369,  cor- 
roborated and  confirmed. 

Drake^  Clerk,  v.  Smith,  Bart,  and 
others       ....    692 

EXCEPTIONS. 

1.  A  Defendant  in  his  answer  to  a 
bill  for  an  account  of  tithes  in 
kind,  must  set  forth  an  account 
of  titheable  matters  taken  by 
him,  although  he  relies  ou  a  de- 


fence of  composition  or  modns, 
or  it  will  be  good  ground  of  ex- 
ception. 

Wkistkr  V.  Wigney  -        -       -   1 

2.  Exceptions — taken  to  an  sn- 
swer  to  an  information  filed 
against  the  Defendant  for  not  for- 
Dishing  an  account  as  prayed— 
differing  only  certain  grounds  as 
reasons  why  the  Defendant  shoold 
not  b^  c^led  upon  to  do  so— al- 
lowed. 

Atiomey-Oeneral  v.  Ross      -    IW 

3.  Fide  Notice,  N*".  1,  t,  3. 

{Bill  of.) 
Vide  EviDBNCE,  N°..1>. 

EXCISE. 

{Board  of) 

Vide     Auction     (Duties   on).— 
Con  demk  ATiON. — Execution, 


N*.  9. 


EXECUTION. 


1.  Where  a  Sheriff  have  taken  pos- 
session of  goods  and  chattels  un- 
der a  fieri  facias,  the  officer 
should  continue  the  possession : 
or  if  he  may  (sed  qwere)  abandon 
it  even  necessarily  for  a  time,  he 
must  clearly  and  satisfactonlr 
account  for  so  doing  if  he  would 
sustain  his  right  against  others 
afterwards  claiming  under  leg" 
authority  to  seise  the  same 
goods. 

Ackland  v.  Paynter  and  others   9S 

2.  Where  the  Sheriff  had  seised 
the  goods  <&c.  of  a  Defendant 
under  a  fieri  facias,  sued  oat  on 
a  judgment,  recovered  at  the  sm* 
of  a  subject  creditor,  and  after 


EXECUTrOX. 


EXTENT. 
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the  seisare  made,  but  before 
sale,  of  the  goods,  by  the  Sheriff, 
^  a  writ  of  extent  in  aid  issued, 
*  and  tested  after  the  seizure,  and 
founded  on  a  commission  to  find 
debts,  dated,  and  an  inquisition 
taken  thereon,  the  same  day  as 
the  teste-  of  the  extent — was 
put  into  the  Sheriff's  hands  to  be 
executed:— it  was  held  by  the 
'  Lord  Chief  Baron,  Graham  and 
Garrow,  Barons,  that  the  extent 
attached  upon  the  goods  so  taken 
and  remaining  unsold  in  the 
Sheriff's  hands.  Wood^  Ba- 
ron, dissentiente,  for  that  as 
the  writ  of  ^eri  facias  had 
been  in  fact  and  in  law  executed 
by  the  seizure,  the  Crown  pro- 
cess coming  to  the  Sheriff  after 
he  had  seized,  was  too  late,  be- 
cause the  property  was  altered 
and  divested  out  of  the  debtor 
on  the  seizure  by  the  Sheriff, 
Dvhich  is  the  perfecting  of  an 
execution,  the  subsequent  sale 
being  a  merely  formal  part  of  the 
Sheriff's  duty. 

The  King  ▼.  Giles         -        -    293 

0.  QutBrey  in  what  stage  of  the 
execution  the  property  in  the 
debtor's  go'Ods  is  divested  oat  of 
the  debtor,  and  transferred  to  the 
judgment  creditor?  Or  when 
an  execution  may  be  considered 
as  having  been  executed? 

lb. 

7.  Where  a  Sheriff  has  seized  the 
goods  of  a  debtor  under  a  fieri 
facias  delivered  to  him  by  a 
judgment  creditor,  -and  has  ex- 
ecuted a  bill  of  sale  of  them  to 
the  creditor,  and  given  him  pos- 
session, a  levari  fadaSf  issued  by 
the  Crown  on  a  judgment  entered 
up  for  penalties  incurred  by  the 
debtor  lor  frauds  on  the  revenue, 
under  a  verdict  obtained  on  an 
information  filed  before  the  sub- 
ject creditor's  judgment,  comes 


too  late,  for  the  property  in  the 
goods  becomes,  by  the  bill  of  sale, 
completely  altered. 

Atiomey^General  v.  Fort      •    3C4 

8.  In  such  a  case  the  Sheriff  may 
well  return  nulla  bona* 

lb. 

9.  If  however  any  of  the  goods 
included  in  the  bill  of  sale,  hare 
been  made  chargeable  with  the 
duties  of  excise  in  arrear,  on  a 
breach  of  the  Revenue  Laws,  on 
which  the  information  was  found-* 
ed,  the  Crown  would  be  entitled 
to  a  verdict  for  the  value  of  them, 
notwithstanding  the  sale,  and  the 
return  of  nulUt-  bona  will  not  be 
a  good  return  as  to  them. 

lb. 

10.  The  Court  refused  to  set  aside 
'  an  execation  against  the  goods 

of  a  person,  who,  having  been 
discharged  under  the  Insolvent 
Debtors'  Act,  gave  a  note  to  his 
creditor,  the  Plaintiff,  for  the 
part  of  the  debt  which  was  not 
paid  under  the  assignment: 
holding,  that  where  the  remedy 
is  taken  away  and  not  the  debt, 
the  debt  may  still  be  the  ground 
of  a  future  promise  or  security. 

Best  V.  Barker     -        -        -     583 

11.  Vide  Injunction,  N«\  2  &  4. 


EXECUTOR. 
Vide  Interest,  N".  1. — Wilu 

EXTENT. 

1.  Where  the  Sheriff  had  seised 
the  goods  &c.  of  a  Defendant  un- 
der a  fieri  facias,  sued  out  on  a 
judgment,  recovered  at  the  suit 
of  a  subject  creditor,  and  after 
the  seizure  made,  but  before  sale, 
of  the  goods  by  the  sheriff,  a 
writ  of  extent  in  aid  issued,  test- 
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ed  aftar  tke  seisare>  and  founded 
on  a  commission  to  find  debts* 
dated,  and  an  inquisition  taken 
thereon,  the  9ame  day  as  the  teste 
of  the  extent,  was  put  into  the 
SheriflTs  hands  to  be  executed  :— 
it  was  held  by  the  Lord  Chief 
Baron,  Graham  and  Garrmo  Ba- 
rons, that  the  extent  attached 
upon  the  goods  so  taken  whilst 
remaining  unsold  in  the  SheriflTs 
hands.  nood,'B2iTon,di$seniiente, 
for  that  as  the  writ  o( Jim  facias 
had  been  in  fact  and  in  law  exe- 
cuted by  the  seizure,  the  Crown 
process  coming  to  the  SheriflT 
after  he  had  seized,  was  too  late; 
because  the  property  was  altered 
and  divested  out  of  the  debtor 
on  the  seizure  by  the  SheriflT, 
which  is  the  perfecting  of  the 
execution,  the  subsequent  sale 
being  a  merely  formal  part  of  the 
SheriflTs  duty. 

The  King  v.  Giles        -        -    293 

2.  An  extent  at  the  suit  of  the 
Crown  against  the  debtor  of  its 
debtor  has  not,  before  inquisi- 
tion taken,  the  eflfect  of  divesting 
the  Crown  debtor's  right  to  sue 
his  debtor,  or  to  receiye  the 
debt. 

Laheman  ▼.  IPAdam   -        -    576 

3k  An  action,  commenced  after 
an  extent  issued  against  the 
debtor  of  a  Crown-debtor,  but 
before  the  taking  of  an  inquisi- 
tion under  it — and  proceeded  in 
by  the  assignees  of  the  PlaintiflT 
(who  had  in  the  mean  time  be- 
come bankrupt)  in  his  name,  after 
inquisition  tiucen  and  the  debt  so 
sued  for  had  been  seized  under 
it  into  the  hands  of  the  Crown, 
and  an  amoveas  manus  issued,  on 
the  application  of  the  bankrupt 
after  issue  joined : — Held, to  have 
been  well  proceeded  in.  And  the 
Court  discharged  a  rule  for  set- 
ting aside,  the  verdict  obtained. 


and  entering  a  nonsuit  which  bad 
been  granted,  on  the  ground  that 
the  Plaintiff  had  no  right  to  cod- 
tinue  the  suit  under  such  curoom* 
stances. 
Laheman  y.M*  Adam    -       -   576 

4.  An  application — to  discharge  a 
person  in  prison  under  an  ex- 
tent for  duties  in  his  hands,  being 
a  part  of  money  received  by  hini 
for  premiums  and  duties  on  poli- 
cies, as   agent  of  an  iosnranoe 
company,  on  the  ground  of  his 
having  been  arrested  by  the  of- 
fice for  the  whole  balance  dae 
from  him  to  them,  inclading  such 
duties,  before  the  extent  issued, 
as  to  which  debt  he  was  after- 
wards discharged  under  the  in- 
solvent act — ^refused,  by  discharg- 
ing a  rule  to  shew  cause :  the 
Court  holding,  that  such  a  groond 
raised  a  question  of  merits,  which 
could  not  properly  be  brought 
before  the  Court  but  by  travers- 
ing the  inquisition;  and  that  thej 
could  not  set  aside  an  extent  qitia 
improvide  emanavit,  on  motion, 
on  a  statement  of  such  facts  by 
affidavit  as  would  amount  to  a 
defence. 

The  King  V.  Seion        -       -    671 

5.  An  immediate  extent,  and  an 
extent  in  chief  in  the  second 
(or  any)  degree,  are  to  be  sa- 
tisfied before  extents  in  aid  of 
the  same  teste,  where  the  same 
goods  were  seized  under  both 
extents,  although  the  venditim 
exponas  under  the  extent  in  aid 
was  first  executed. 

The  King  r.  Larking  and  Hughes 

883 

6.  An  extent  sued  out  on  the  affi- 
davit of  one  of  the  partners  in  a 
firm,  against  whom  an  extent  has 
issued  in  chief,  containing  the 
usual  averments  under  the  role 
of  the  16  Ch.  I.  is,  notwithstand- 
ing, not  an  extent  in  aid^  but  on 
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€XtaU  in  chief  in  the  pariieuiar 
degree,  and  entitled  to  the  pre- 
rogative preference  in  execution 
due  to  immediaite  extents  or  ex- 
tents in  the  first  instance. 

The  King  t.  Larking  and  Bngheg 

683 

7.  It  is  not  necessary  that  the 
Crown,  proceeding  to  recover  the 
debts  of  its  debtor  within  the 
ITrst  degree,  should  first  apply 
the  immediate  debtor's  pro- 
per efiects  in  discharge  of  its 
debt,  before ,  it  resorts  to  the 
debtor's  debts.  So  held  in  a 
case  of  two  concurrent  extents, 
one  in  chief  in  the  second  degree, 
and  the  other  in  aid,  the  latter 
having  first  obtained  execution 
of  the  venditioni  ejmonaSf  and 
both  in  fact  proceeding  for  the 
benefit  of  the  Crown,  the  con- 

^  test  being  between  two  different 
Boards  of  the  Revenue. 

lb. 

8.  When  the  extent  in  chief  has 
been  satisfied,  the  parties  pro- 
secuting the  extent  in  aid  should 
apply  to  the  Court  by  motion,  to 
be  paid  out  of  the  overplus,  if  any, 
which,  under  the  last  act  of  Par- 
liament, is  ordered  to  be  paid  into 
Court  to  abide  their  orders  re- 
specting it. 

lb. 

9.  Vide  Poundage. — Sheriff. 

EXTRA-PAROCHIAL 
LANDS. 

(Tithes  of.) 

The  tithes  of  all  extra-parochial 
lands  belong  jure  coronet  to  the 
King;  and  the  title  of  the  Crown 
is  not  confined  to  such  extra* 

Jiarochial    lands  only,  as  were 
brest  or  parts  of  forest  land. 

Attometf'Oeneral  v.  Lord  Eardtey 

39 


F. 


FEE  SIMPLE. 

In  whom  held  to  be  by  the  opera- 
tion and  effect  of  various  con- 
flicting clauses  in  settlement 
deeds,  or  assurances  of  title. 

Vide  Construction  (of  Deeds.) 

FEES. 

(To  Oficeri.) 
Table  of,  vide  p.  699. 

FIERI  FACIAS. 

Vide  Execution.  —  Extent. — 
Sheriff. 


FORECLOSURE. 

Motion  to  enlarge  the  time  for  fore- 
closing is  not  of  course,  although 
the  interest  be  paid  up,  and  the 
costs  paid.  It  is  discretionary 
in  the  Court 

Quarles  v.  Knight        -        •    03CI 

FOREST  LAND. 
Vide  Extra-Parochial  Lands. 

FRAUD. 

Vide  Fraudulent  Purchase. 
Injunction,  N^  4. 

FRAUDULENT  PURCHASE. 

{What  so  considered,  and  therefore 
set  aside.) 

The  Plaintiff*— who  was  tenant  for 
life  of  the  premises,  sold  under 
the  contract  now  sought  to  be  set 
aside,  by  virtue  of  his  marriage 
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fteiUement,  mihowt  impeachment 
ofwtute, — ^having  become  involv* 
ed  in  debt  and  greatly  embar- 
rassed in  his  pecuniary  affairs, 
in  May,  180 1 »  conveyed  all  his 
estate,  right,  title,  and  interest, 
in  the  settled  premises,  to  trus- 
tees, for  the  purpose  of  sale  (sub- 
ject to  a.  rent-charge  of  150/. 
per  ann,  reserved  to  himself),  for 
the  benefit  of  such  of  hj;s  credi- 
tors as  should  execute  the  deed. 
Immediately  after  l»e  had  him- 
aelf  executed  that  deed,  he  left 
the  country,  and  went  to  reside 
in  the  Isle  of  Man,  for  the  mani- 
fest and  avowed  purpose  of  per- 
sonal protecdon,  from  his  still 
unsatisfied  creditors.  The  trus- 
tees thereupon  employed  a  land 
i^eyar  for  the  purpose  of  «c«. 
Muring  and  valuing  the  Plaintiff's 
interest  in  the  premises,  prepara- 
tory to .  putting  them  up  to  sale. 
He  (the  surveyor)  was  assisted 
in  the  performance  of  that  duty 
throughout  by  his  son,  the  Defend- 
ant, tJie  purchaser,  who  had,  then 
very  recently,  been  his  father's 
partner  in  the  business  (himself 
also  a  laud  surveyor  and  auc- 
tioneer) so  that  he  had  had  great 
share  ia  making  that  valuation, 
by  measuring,  and  mapping  the 
estate  &c.  The  result  of  that 
valuation  (which  was  completed 
in  December,  1801)  was  an  esti- 
mate stating  the  annual  value  to 
be  232/.  d«.  5d.  On  the  6th  of 
Februarg  following  the  estate 
'was  put  up  to  sale  by  public 
auction,  upon  which  occasion  the 
Defendant  (the  purchaser)  was 
employed  as  the  auctioneer.  The 
estate  not  being  then  sold,  as  no 
one  had  ofiered  any  bidding,  the 
Defendant,  on  the  next  day  pro- 
posed to  the  trustees  to  purchase 
the  estate  himself  for  500/.  They 
immediately  acceded  to  the  pro- 
posal, and  let  tiie  DeTendant  into 
possession  on  the  15th  of  April, 


but  did  not  require  of  him  to  pay 
the  purchase-money  till  the  5th 
of  March,  1803,  when  the  con- 
veyance to  him~  was  executed, 
and  they  then  received  it  withmt 
taking  or  requiting  interest.  That 
conveyance  was  soon  afterwards 
executed  by  the  Plaintiff,  who 
came  from  the  Isle  of  Man  for 
that  purpose,  upon  receiving  a 
letter  yrom  one  of  the  trustees  fin- 
forming  him,  that  if  he  did  not 
,  execute  the  deed,  the  annuity  of 
150/.  would  be  no  longer  paid.  At 
the  time  of  the  sale  to  the  Defend- 
ant there  was  a  quantity  of  valu- 
able timber  on  the  estate,  said  to 
be  worth  from  300/.  to  700/. 
which  Jiad  not  been  taken  into 
consideration  in  making  the  above 
estimate  of  thePlaintijfs  interest. 

That  purchase  was,  tinder 
these  circumstances,  sought  to 
be  set  aside,  on  the  several 
grounds  of  having  been  made  by 
a  person  of  skill  in  business,  em- 
ployed confidentially  on  tiie  part 
of  the  Plaintiff*  to  value  and  sell 
the  estate  for  the  vendor's  ad- 
vantage— knowledge  in  conse- 
quence acquired  by  him— fttu- 
dulent  abuse  of  trust— inade- 
quacy of  price— and  doross  and 
coercion.  ^ 

The  defence  was,  that  the  con- 
sideration money  was  not  inade- 
quate—-that  the  character  in 
Which  the  purchaser  had  stood, 
with  relation  to  the  partiM,  wu 
not  one  of  trust  or  cof^idence— 
that  he  had  acquired  no  know- 
ledge which  he  had  not  fully  em- 
mnnicatcd^--SLud  that  as  the  Pkin' 
Uff  had  himself  by  joitung  ta  tks 
conveyance  confirmed  it,  and  or 
so  great  a  length  of  time  had  been 
suffered  to  elapse  rince  the  pur- 
chase, it  amounted  altogether  to 
such  complete  and  entire  acqni- 
escence  without  any  complaint  or 
protest  on  the  part  of  the  Plain- 
tilr  as  that  it  had  operated  to 
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HOUSES. 
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preclade  him  from  all  right  to  the 
relief  which  he  sought :— Held, 
that  the  pnrchaae  ought,  under 
the  circumstances  of  the  caise,  to 
be  set  aside — that  Hie  Defendant 
Court  had  no  right  to  purchoie, 
by  reason  of  the  sitaation  of  re- 
lationship in  which  he  stood  to 
the  parties  selling — that  the  in- 
adequacy of  price  was  sufficiently 
established  uoder  the  circum- 
stances of  fraud  disclosed : — that, 
independently  of  those  circum- 
stances^ the  omission  of  the  tim- 
ber in  the  valuation  would  alone 
(although  said  to  be  a  mistake) 
have  been  sufficient  ground  for 
setting  the  purchase  aside,  when 
made  by  a  person  in  the  charac- 
ter with  which  the  Defendant  was 
clothed — that  under  the  circiim- 
stances  of  duress  in  which  the 
Plaintiff  was  shewn  to  have  been 
and  to  have  continued  in  this 
case,  his  execution  of  the  deed 
was  void,  if  necessary;  and,  if 
unnecessary,  nugatory — and  that 
the  length  of  time  which  had 
elapsed  between  the  original 
transaction  and  tlie  institution  of 
this  suit  to  annul  the  contract 
was  no  bar  to  the  Plaintiff's  claim 
to  relief  in  Courts  of  Equity 
(where  the  jurisdiction  to  relieve 
is  not  subject  to  any  limitation  in 
point  of  intermediate  lapse  of 
time  by  analogy  to  the  statute ; 
*but  only  to  such  as  is  usually, 
for  the  sake  of  convenience,  pre- 
scribed by  the  discretion  of  the 
Court),  in  consideration  of  his 
having  been,  from  poverty  and 
embarrassments^  non  compos  suL 

outer  andWife  v.  Court  and  others 
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FREIGHT. 

(^Insurance  on.) 

Vide  Abandonment. 

VOL.  viii. 


T 


G. 

GAMING, 

Effect  of,  on   security, 
Vide  Bill  of  Exchange. 

GAZETTE. 

(Where  evidence^  and  of  what.) 
Vide  Evidence,  N^  2. 

GRANT. 
XR^al) 

Where  in  a  grant  (ex  mero  motu^ 
&c.)  by  the  Crown,  of  extra-pa- 
rochial lands,  the  words  **  titheSp 
oblations,  and  obventions,"  were 
found  to  have  been  introduced 
amongst  the  general  words^  they 
were  held  not  to  pass  the  tithes 
of  such  lands,  in  a  case  where  it 
was  in  evidence  that  the  tithes 
were  in  lease  at  the  time  of  the 
grant,  and  that  the  Crown  had 
continued  to  demise  them  when- 
ever they  had  reverted;  the 
Court  determining  that  the  con- 
tinued exercise  of  such  strong 
acts  of  ownership  was  suiiicient 
to  countervail  the  slight  effect. of 
such  words,  even,  if  where  so  in- 
troduced, they  were  of  any  force 
at  all,  and  were  not  rather  attri- 
butable to  mistake. 

Attorney-General  v.  Lord  Eardley 
and  others  -        -         -        -     39 


H. 

HOUSES. 

(Duty  Oft.) 
Vide  Taxes. 
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INJUNCTION. 
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IMPERTINENCE. 

(/«  oMtweTf'  what  is.) 

1.  A  bill  of  cbfti^es  for  goods 
farDished,  set  out  item  by  item 
in  a  schedule,  to  an  answer  to  a 
bill  filed'  fo)r  a  discovery  of  tbe 
consideration  given  for  a  bill  of 
tocbangey  requiring  the  Defend- 
ant to  set  forth  a  fkll,  true  and 
parHdular  dcc&unt  o(  ^e  conside- 
ration, and  every  part  of  it,  with 
the  timea/  when,  and  places 
where  &c.  is  impertinence. 

M'Marris  r.  Einot        -        -    674 

%  Vid^  Ck)BT8,  N*.  4.— NoTfCB, 
N\  1,  2,  3. 

IMPROPRIATOR. 

Where  liable  to  pay  costs  ^nd 
where  not,  ^when  made  a  party 
defendant  to  a  tithe  cause. 

Vide  Costs,  N*»\  1,  2,  3. 
INADEQUACY. 

ft 

{Cf  Price.) 

In  what  case  a  ground  for  setting 
aside  a  purchase. 

Vide  Fraudulent  Purchase. 

INFORMATION. 

{For  an  Account.) 

Agaipst  whom,  and  for  what  it  may 

be  sustained, 

Vide  AccouN^T,  N**.  2. 

4 

INJUNCTION. 

1«  The  Conrt  will  not  restrain  a 
.party  (by  lojonction)  from  ^«Uog 


I 


ont  execution  on  a  warrant  of 
attorney  on  an  affidavit  of  mentv, 
and  that  irreparable  injury  migbt 
be  sustained  before  tbe  common 
injunction  could  be  obtained. 

The  Court  of  law  would  gnmt 
relief  on  equitable  grouaas  in 
auch  a  case. 
Nayhf  yf.  ChiMtie        -       -   634 

2.  A.  chartered  and  loaded  ft  Aip 
from  Bnaland,  which  he  consign- 
ed to  a  house  BtHavamah  to  b» 
loaded  the^e,  with  prodace  for 
Trieste,  out  of  the  proceeds  o^-fht 
Havannah  shipment,  and  to.  be 
consigned  to  B.  there,  on  wbom 

A.  drew  bills  on  Uie  credit  of  the 
cargo  which  B.  agreed  to  accept: 
and  the  bills  were  drawn  andien- 
dorsed  by  C.  and  sent  to  ^^^^}^ 
accepted  them  under  protest  as 
to  A,  for  the  honour  of  (^f}  ind 
they  were  paid  when  due. 

In  consequence  of  a  disagree- 
ment between  A,  zni  the  Bn- 
vannah  house,  A,  disclaiiiied  the 
cargo  proceeding  to  Trieste,  ini 
apprized  B.  that  he  had  done  so, 
directing  him  to  attach  so  mnch 
of  it  as  would  be  sufficient  to  co- 
Tcr  what  was  due  to  him  from 
the  Havannah  house,  on  accoaot 
of  the  Havannah  shipment,  and 
which  was  more  than  enough 
to  repay  B,  the  amount  of  the 
bills  so  accepted  and  paid  by 
him. — B.  agreed  to  do  so,  and 
required  a  power  of  attorney 
to  be  sent  out  to  bun  for  that 

Surpose,  wfaioh  wai  sent.  The 
lavannah  house  afterwards  em- 
ployed B.  to  dispose  of<lSe€tt|;^ 
at  TKMTBe  on  tbehr  aeommitf  M 

B.  wrote  to  A.  stating  that  he 
had. agreed  to  do  so  on  acooant 
of  the  large  commission,  «b^" 

Son  A.  gave  him^notioe  Itoihe 
Duld  hoM  him  respoDStbie. 
Under  these  ciroomatauces^i^* 
haTing  brought  mi  aitiOB  ^«^^ 
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CUm  indonee  of  Ae  bilk:— 
i  3DtwnheU,  AtAB.  wu  the  ac- 
•roAtod  agent  of  d,  and  bad  so 
4Mond  irimaeir  bgr  what  ha  had 
dane,  at  :to  liare  nade  it  his 
•do^  la  Act  iar  if.  at  directed — 
ibat  aa  be  uigfht  have  >paid  bim- 
wlf  4nit  of  Iba  {[ooda  which  he 
Arnold  ihave  baa  in  his  hands 
if  he  had  dope  so,  bat  bad,  in 
breach  of  his  trust,  oeglected  to 
do  so,  to  the  prejadice  of  his 
principal,  he  ought  not  in  oo»- 
science  to  be  suffered  to  proceed 
in  his  action  at  \»w  against  the 
iodorser,  in  which  he  must  neces- 
sarily, succeed,  and  then  the  in- 
dorser  would  be  entitled  to  re- 
coTcr  the  amotmt  from  the 
drawer,    who    had    in    equity 

S^inst  the  Plaintiff  at  law,  al- 
oogb  at  law  he  bad  a  clear 
right  to  recover:  and  that  there- 
fore he  oudit  to  be  enjoined 
firom  proceraing  farther  in  the 
action ;  but  the  Plaintiff  at  law 
having  a  legal  right  a^^stthe 
indorser,  and  there  being  some 
doubt  in  the  case  of  the  Plain- 
tiffin  Equity,  with  respect  to  the 
question  in  whose  favour  the  ba- 
lance was,  the  injunction  was 
continued,  on  the  terms  of  his 
paying  the  amount  into  Court, 
with  such  interest  as  would  be 
recoverable  at  law. 

Solfy  mtf  efAsri  v.  Jfeors  «iiif  0ik€r$ 

eai 

{PerpeiuaL) 

S.  The  Court  decreed  a  perpetual 
MijuaolisiLto  restrain  the  heir  at 
law  of  a  Tender  of  a  freehold  es- 
tale,  and  the  persons  having  the 
legal  estate,  from  proceeding  by 
ejectment  dbr  a  verdict  had 
been  recovered  against  tb6  pur- 
chaser and  his  tenants,  under 
circumstances  raisins  a  question 
«  tp  th»  rifbt-ef  Ibe  TMMlor  to 


sell  the  property,  which  was  ul- 
timately determined  in  favour  of 
the  vendee. 

JHeardm  amd  oiken  v.  Lord  Bynm 

417 

4.  On  a  bill  filed  to  obtain  re- 
discovery from  a  Defendant  pro- 
ceeding at  law  to  recover  against 
the  Plaintiff  the  amount  of  a 
bill  •of  exchange,  whether  -tbe 
Defendant  did  not  know  that  it 
.was  accepted  by  one  of  the  part- 
ners in  the  name  of  the  firm,  for 
bis  own  •private  debt,  and  aa  in- 
junction to  restrain  farther  pro- 
ceedings, and  that  the  bill  of  ex- 
change might  be  declared  to  be 
fraudulently  accepted,  and  at- 
dered  to  be  delivered  up  to  be  con- 
celkdt  to  which  the  Defendant, 
the  Plaintiff  at  law,  bringing  the 
action,  answered,  that  he  had 
such  knowledge — tbe  Court  ^re- 
fused  to  grant  an  injunction  to 
stay  proceedings,  because  there 
was  a  defence  at  law,  but  as  there 
was  B  prayer  for  relief,  requiring 
tbe  bill  of  exchange  to  be  de- 
livered up  to  be  cancelled,  aud  as 
one  of  the  Defendants  had  not 
answered,  and  there  was  a  direct 
cfaafge  of  fraudulent  collusion  in 
the  bill  which  was  not  sufficiently 
denied,  they  ordered  the  injunc- 
tion to  stay  execution. 

BomUit<^  V.  Niat  and  othert      689 
6.  Vide  Costs,  N'.  10. 

INSOLVENT  DEBTOR. 

I.  An  cxecation  sued  out  against 
the  goods  of  a  Defendant  on 
a  judgment  recovered,  having 
be«i  ordered  to  be  set  aside, 
and  the  money  which  had  been 
levied  under  it  ordered  to  be 
restored,  the  Defendant  having 
been,  pending  the  action,  dis- 
ehaiged  under  the  Insolvent  Act 
(lathes.  IV.  c.  190.);  and  the 
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INTEREST. 


JURAT* 


Coart,  considering  the  proceed- 
ing reprehensible,  made  the  rule 
absolute,  with  costs, 

DarUy  r.  Brown  and  another     607 

2.  Vide  Execution,  N^.  10.— Ex- 
tent, N**.  4, 

INSURANCE. 

Vide  Abandonment^  N®\  1  &  2. 

INTEREST. 

1.  The  Court  will  not  allow  an  ex- 
'  ecutor  interest  on  costs  .paid  by 

him  pending  a  suit  regarding 
the  estate. 

Gardom  t.  Trail  -        -        -    416 

2.  Where  interest  is-  allowed,  it 
is  only  from  the  time  of  the  ba- 
lance having  been  struck  on  the 
general  report. 

n. 

3.  The  affidavit  on  which  the  ap- 
plication is  founded,  for  interest 
on  the  balance  of  a  banking  ac- 
count from  the  entering  up  till 
the  affirmance  of  final  judgment, 
must  state  that  it  was  the  custom 
of  the  bankers  to  charge  interest 
on  their  advances,  and  at  what 
rate.   . 

tibson  V.  Carter  and  others    -     516 

.  Demurrer  allowed  to  a  bill  stat- 
ing that  money  was  lent  by  the 
Defendant  to  the  Plaintiff,  on 
his  promissory  note,  for  the 
amount  and  interest,  and  that  it 
was  agreed  between  them  that 
interest  should  be  paid  after  the 
rate  of  6/.  10«.  per  oen^,  and  that 
no  interest  had  been  in  fact  paid ; 
and  praying  that  the  Defendant 
might  answer  an  interrogatory  as 
to  the  fact  of  such  agreement; 
and  for  an  injunction  to  restrain 
proceedings  commenced  at  law 
on  the  note,  but  the  Plaintiff  did  ^ 
not  make  tny  offer  to  pay  the 


money  so  admitted  to  have  been 
lent  The  abjectk>n  on  which 
the  demurrer  was  founded  was, 
that  the  aUtute  had  not  imposed 
foffeOureM  or  penaltiea  on  the 
agreement  to  take,  but  on  the 
taking  of  illegal  interest,  hftraig 
in  Uie  case  of  an  nanrimiB  i^'^e- 
ment  only  made  the  taatnunent 
void. 
Whitmore  v.  Francis    -        -*   616 

6.  Vide  Costs,  N**.  20. 

(£i  Land,  what  is.) 
Vide  Auction,  (Duties  on). 

IRREGULARITY. 

(In  filing  Answer^ 

Vide  Answer.— Costs,  N\  6. — 
Notice,  N**.  3. 

ISSUE. 

Tide  Costs,  N*.  16. 


J. 


judgment: 

(On  Warrants  of  Atiomeg.) 

No  judgment  to  be  signed  on  anj 
warrant  of  attorney,  not  dehvered 
to  and  filed  with  the  Master. 

Defeazances  to  be  written  on 
the  same  paper  x>t  ^^ttithment, 
and  a  memorandum  of  the  sub-' 
stance  thereof  to  be  made  by  the 
person  pfeparirig  the  kuitrument. 

Reguia  Generalis  -        -    66^ 

JURAT. 

4 

Vide  A]?fidAvit,  N^'.  1  &  a.. 


LEGAL    ESTATE. 


LIMITATIONS* 
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JURISDICTION. 

(/»  maJUen  of  Recognizaneef) 
Vide  Rbcognizancb. 

JURY. 

Where  it'is  stiewn  to  the  satisfac- 
ilea  of  the  Coart  on  a  statement 
of  &cto  by  affidavit,  that  in  the 
redaced  list  of  Special  Jurymen, 
there  are  persdns  non-resident  or 
oxempt,  or  that  from  other  causes 
it  is  clear  that  there  are  less 
than  twenty-foar  effectiye  Jury- 
men remaining  on  the  panel,  and 
that  it  is  probable  that  a  suffi- 
oient  number  cannot  be  had  to 
atteod  at  the  trial  of  a  pendibg 
information,  they  will,  on  motion, 
order  a  new  Jury  to  be  impan- 
aelled, 

Attorney-General  ▼«  Qoodman   280 

JUSTIFICATION. 

(0/JBai/.) 
Vide  Bail,  N^  3. 

{Plea,  by  way  of) 
Vide  Plea]>2NG|  N*.  2. 

r 

LAND  SURVEYOR. 

Under  what  circumstances  not  to 
be  suffered  to  purchase  the  pro* 
perty  valued  by  him. 

Vide  Fraudulent  Purchasb. 


JLEGAL  ESTATE. 

(Pffect  ofhamng,  as  between  Incum- 
brancen,) 

Vide  MORTCACE. 


LIBEL. 

Vide  Evidence,  N*.  4. 

LIEN, 

Money  laid  out  in  improving  pre- 
mises, in  the  occupation  of  one 
of  several  parties  entitled  to  par- 
tition, does  not,  in  strictness, 
create  a  lien  on  the  pren^ises,  but 
it  is  a  sufficient  ground  for  a  Court 
of  Equity  to  refuse  to  interfere 
on  a  bill  filed  for  partition,  to  or- 
der an  account  to  be  taken  of  the 
improvements,  and  the  expense 
incurred  before  partition  be  de- 
creed. 

iSiMMiR  V.  Swan      -        •        -    518 

LIMITATIONS. 

(Statute  of) 

With    respect   to    Crown    Lands 
9  Geo.  III.  c  16.  S.4. 

1.  If  the  auditors  make  due  returns 
to  the  office  of  Commissioners  for 
auditing  the  public  accounts,  of 
the  rents  and  other  profits  of 
lands  &c«  forming  parjt  of  the 
Crown  revenue,  those  returns 
coj^stitutjo  a  putting  in  charge 
within  the  meaning  of  the 
S  Geo.  III.  c.  16,  so  as  to  savo 
the  right  of  the  Crown  from  the 
operation  of  that  act ;  although, 
for  more  than  sixty  years,  the  Au- 
ditors have  received  nothing  in 
respect  of  such  revenue,  and  al- 
though the  Crown,  within  that 
time,  have  not  instituted  any  suit 
or  proceeding  to  recover  any  pari 
of  it. 

Atiomeif'Oeneral  v.  Maxwell  ond 
others         -        -        -        -     76 

2.  Although  Courts  of  Equity  have, 
for  the  sake  of  convenience, 
adopted  in  practice,  a  period  of 
limitation  of  suits,  on  the  princi- 
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VA  STIRS. 


iroiMJs; 


pk  of  the  stfttate  of  limitetions, 
bejond  wbicb,  in  g6n0nd,4hey 
will  not  entertain  suits  founded 
on  old  cUims,  vet  they  have  al- 
ways exercised  a  discretion  in 
relaxing  that  rule  wherever  oir- 
cnmstances  have  required  it,  and 
it  has  been  found  to  have  the 
effect  of  exclnding  justice  in  any 
particular  case. 

OUwr  V,  Ckmri   -        .        -    MO 

3.  QtMsre,  whether  the  statnte  of 
Limitations  would  not  have  been 
a  good  plea  to  a  bUI  Bled  in  1816, 
against  trustees,  praying  the  es- 
tablishment   of    an    agreement 
founded  on  an   old  agreement, 
whereby  a    father  engaged,  in 
1778,  to  give  his  son  (the  Plain- 
tiff) 600/.  on  his  marriitte,  the 
father  of  tlie  intended  wife  hav- 
ing agreed  to  give  260/.  to  his 
daughter,  which  agreement  was 
buffered  to  lie  dornrnnt  till  1810, 
when  the  agreement  in  question 
was^  entered  into    betweeq  the 
Plaintiff^  the  son,  and  the  two 
eldest  sons  of  his  wife's  father's 
nrfd  survivhig  ehildren.  whereby 
they  agreed  to  pay  him  the  260/. 
m  Satisfaction  of  the  marriaire 
portion. 

JKf t/aes  r.  Cowley  amd  of  hen       eiO 


MASTERS. 

(0/  the  Court  of  Eatiskeifuet.) 

Creation  of  ofBce  and  appointment 
of  officers. 

Ficfe  Statute  1  Geo.   IV.  c  86. 

pa^4&S 

(Duties  of.) 

Vide  Statute    1  Geo.   IV.  c.  36. 

pat/c  403 


MEMOftANBA. 
Vide  pageg  12.  Sll.  m. 


HODU& 


1.  KT  a  modna  be  UM,  fa  an  answer 
to  a  cane  resting  on  endowmoitf, 
M  ooveriii^  mmrai  titheable  v- 
tides,  it  must  be  probed  to  be 
payable  for  a«,  and^f  it  be  not, 
or  the  witnesses  statfer  It  to  bek 
lieu  of  some  of  the  articiesr  bat 
whether  it  oovers  otfiers  they  do 
not  know,  the  modus  is  nst 
proved  as  laid,  and  cannot  be 
thenfore  acted  upon :  nor  is  die 
doubt  a  ground  whereon  die 
Court  will  direet  an  iaane,  but  an 
Mooont  will  be  decreed  of  all  the 
titheable  matters  said  to  be  ee« 
▼ered  by  thb  modusw 

Nor  is  it  at  all  a  matted  fai  aid 
of  such  a  defence  as  removing  die 
above  ebjeotton,  that  tite  answers 
•Uege  that  the  Defendants  hkn 
heen  tnfonhed  and  bellere  thit 
the  payjienc  ia  a  modM  ^(neiiibg 
all  the  articles  (»peciaHm\  and  m' 
Plaimi^  reade  that  allegation  oH 
the  hearing  t  because  a  Flahitilf 
is  net  teMM>  and  eenctedU  by 
reading  out  of  answers  dlega- 
tiws  which  he  must  neoessarily 
read  in  order  to  ftirnish  the  Court 
with  the  question  at  issue;  and 
still  Jess  is  the  Gbnrt  honnd  by 
the  Plaintiff  reading  such  pas- 
sages. 

ATempsoffrv.  Yerhe  and  othen      13 

2.  Qir<ere,  whether  a  custom  of 
rendering  one  in  ten  of  parcel^ 
of  corn  set  np  together  in  the 
quantity  of  ten  sheaves  to  each, 
called  ki vers,  or  riders,  in  lieu 
of  corn  and  l|ay  produced  in, 
the  same  year :  a  good  modus  ? 
SembU,  not. 

Legh  V.  Gicffg  and  others       ^    482 


HORTGAGE. 


MOTION. 
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^.  A  money  payment  of  five  shil- 
lings yewly ,  at  Aawmar»  by  ctery 
occopier  of  lands  or  teneaMsnts 
witliin  a  districtt  set  np  as  a  mo- 
dus, in  lien  of  all  tithe  hay  within 
the  district,  although  proved  pri^ 
md  faeU  in  point  offset; — Uetd 
Co  be  ditprooed  as  «  miodmfoT  all 
the  hay  im  the  ic^lb/e  iQWH»hip,  by 
the  evidence  of  terriers,  staling, 
that  ''  ia  (it|e  district)  only  five 
^biUinps  per. year  for.  all  the  hay 
in  their  (the  oeompieirs)  crofts," 
the  pare}  testimony  of  the  money 
{Ujyrtnenty  and.  the  evidence  of 
terriers,  being  qnite  consiatent 
ivith  ei^ch  otlior,  tliere  being  no* 
thing  con^adictory  iu  the  terriers 
llniiting  and  specifying  the  object 
apd  consideration  of  the  eom 
proved  to  be  paid  generatiy 
throughout  the  parish,  in  lieu  of 
4ay»  to  saicA  hay  as  was  grown  in 
Cf^hs,,.. 

.^fee  ,^a#^.of  J>r«fte»  Clerk,  v. 
%irA^j(ftPt§,  vol.  V.  nage  a69,) 
l^^t§4  i«d  oonarmed.  i 
LvA^  Cied  for  the 


, ,||s  were  sought  in  that  oaae, 

an.  apcpv'nt  was  decreed  against 
^f^^^fi^k^.  relying  on  the  same 
d^tjpoc^,  whereby  the  same  points 
w.4j;p,|n|ised,  wUk  CMtu 

J)raAiHr«  &aM,  Bart.  •*    AM 

MORTGAGE. 

1.  M^  and  his  wife  mortgaged  to  id.F. 
by  iodenture^  wherein  j&«  (J!l.*s 
trustee  of  the  mortgaged  pre-  , 
mises,  who  had  the  l^a)  estate) 
covenanted  to  stand  fKM«e«ei/ (sub- 
ject to  a  prior  mort^a^e)  for  se-  . 
curini^  to  A.  F.  2900/:  and  sub- 
ject thereto,  in  tmslt  for  such 
persons  as  M.  and  his  wife  should 
appoint  M.  and  wife  afterwards 
appointed^  that  B.  should  stand 


poaaeasfld,  aubject  to  the '  said 
firat  mortgage,  €tmd  tuhiect  to  the 
sum  of  -^-^-  pounds,  due  to  the 
reprtsmtiaifves  of  A.  F.,  in  trust 
for  aecuriDg  to  H.  1200/.  Af- 
terwards Jf.  and  wife  appointed 
that  B.  should  stand  possessed, 
&o.  subject  to  the  ^r«^  mortgage, 
in  trust  for  securing  to  T.  F.  (the 
representative  of  A.  F.)  the  sum 
of  2714/.  due  on  the  mortgage  to 
A.  P.  for  2900/.  and  2162/.  due 
to  T.  F.  before  the  mortgage 
made  to  jK,  which  latter  sum 
was  composed  of  sums  owio£,to 
him  as  executor  of  il.  F*  and  of 
another  person,  on  notes  and 
bonds,  anu  of  sums  due  to  him- 
self on  bonds  and  the  balance  of 

^  an  account,  all  of  which  weire  re- 
cited in  the  deed: — Held,  that 
as  the  mortgagees  had  all  equal 
equities,  and  neither  had  got  iu 
the  legal  estate  —  the  incum- 
brances were  available  according; 
to  the  pridrity  of  their  sever^i^ 

,  dates  only,  and  ih{it  t|^ey  wcf  e^  , 
entitled  to  no  other  preferciiciK 
tft/6ric:-fifeld  alscf/^feat  T,  3^^ 
could  not  tdck  the  two)(e^r4li^s^, 
so  as  to  ^exclude  the  iiidine  ^prt-, 

^le  covMint  to  tftand  bo^se!^- 
sed  held  not  to  be  equivalent  to 
an  assignment,  or  tantamount  to 
.getting  in  the  legal  estate,  which, 
nowever,  either  of  the  mortga- 
gees. In  this  e^e^  ini|^t  have 
done,  and  thereby  have  obtained 
a  priority* 

Frere  v.  Moore  and  others     -    475 
2.  Vide  FoRBCLOaURK^ 

;*.  rtORtGAGEE. 
Vide  Mortgage.— Parties. 

MOTION. 

l.The  Court  will  not,  on  motion, 
direct  an  inquiry  to  be  made  by 
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NONSUIT. 


NOTICE. 


the  Master,  when  a  good  title 
could  first  be  made  to  premises, 
the  title  to  which  bad  been  re- 
ferred to  him  io^a  suit  for  specific; 
performance  of  contract. 

That  direction  should  be  pray- 
ed at  the  hearing. 

Lubin  V.  Ligktbody       -        -    606 

2.  The  report  bf  the  officer  on  a 
reference  to  him  to  enquire  if 
impertinence  in  an  answer,  must 
he  confirmed  on  motion  in  this 
Court. 

Ward  V.  Bottalin  -         -         -     86 

MUTINY  ACT. 

Vide  Courts  of  Inquiry. 


N. 

NONSUIT. 

*1.  A  nonsTiit  directed,  on  the 
ground,  that  the  notice  of  set- 
off gave  sufficient  intimation  of 
the  siim  intended  to  be  set-off, 
tidd,  that  if  there  had  been  no 
ifotiae  tQf  set  off,  there  would 
have  'been  a  good  defence  by 
proof  of  the  demand  being  satis- 
fled,  set  aside. 

AndreWB  t.  Btnid  «        -    213 

2.  Vide  Costs,  N«'.  8.  13. 


,  NOTICE. 

(Of  Motion.) 

1 .  In  the  Exchequer  a  motion  that 
the  report  of  the  officer  on  a  re- 
ference that  an  answer  is  imper- 
tinent, be  confirmed  by  the  Court, 
can  only  be  made  on  notice  pre- 
viously given. 

Ward  V.  Bottalin  -         -         -     86 


2.  If  the  Defendant  mean  to  ex- 
cept to  the  report,  he  mnst  first 
more  far  leave  to  do  so,  and  no- 
tice, of  such  motioB  mnst  be 
given. 

Ward  V.  Boiialin  -        -         -     86 

3.  Orders  obtained  without  such 
notice  will  be  set  aside  for  irre- 
gularity. 

lb. 

4.  Where  an  answer  is  to  be  taken 
by  commission  in  which  tho 
Plaintiff  joins,  the  PlaintiflT  is  en- 
titled to  six  days*  notice  of  the 
time  and  place  of  taking  the  an- 
swer,'to  be  given  to  the  Commia- 
sioner  named  by  him :  and  such 
notice  should  be  a  six-day  no- 
tice, and  be  signed  by  two  of  the 
other  Commissioners. 

Pound  V.  Wildgoose  and  others    i02 

5^  Notice  of  trial  of  causes  entered 
for  trial  in  London  and  SBddie- 
9ext  within  Term,  to  be  given 
two  days  before  the  day  of  Sit- 
ting, except  in  cases  of  adjcmm- 
ment,  and  then  notice  must  be 
giv«n  before  eight  o'clock  in  the 
evening  of  the  preceding  day. 

Retjnla  Generalis  «        •        •    602 

6.  Notices  of  trial  and  of  execution 
of  writs  of  inquiry,  to  be  given 
by  attornies  and  Clerks  in  Court, 
and  to  be  entered  in  tlie  book  of 
orders,  and  notices  of  such  en- 
tries ta  be  left  on  the  seats  of 
Clerk  in  Court. 

Begnla  Generalis  -        -     503 

7.  Eight  days  notice  to  be  given  of 
the  execution  of  writs  of  inquiry, 
except  where  the  venue  is  laid 
in  London  or  Middlesex,  and  the 
Defendants  reside  above  forty- 
miles  therefrom — ^and  in  those 
excepted  cases  fourteen  days 
notice  must  be  given. 

Rcgula  Generalis  -        -    604 


NULLA    BONA. 


PARTICULARS. 
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a.  Notice  of  justifying  bail  in  per- 
8on»  to  be  served  before  eleven 
of  the  clock  of  the  d^ty  on  which 
such  notice  shonld  be  given,  ex- 
cept time  has  been  given,  and  in 
that  case,  before  three  o'clock 
in  the  afternoon  of  the  day  on 
which  the  order  to  enlarge  be  \ 
granted,  and  service  ipust  be  so 
stated  in  the  affidavit. 

Regula  Generalu  -        -     500 

9.  Vide  Costs,  N**.  4.--SET-OFf . 

{MiiceUaneous.) 

10.  The  Conrtdischarged  a  rule  for 
judgment,  as  in  case  of  a  nonsuit, 
obtained  for  not  proceeding  to 
trial  after    issue  joined — where 
the  Plaintiff  gave  as  a  reason  for 
not  proceeding,  that  a   suit  in 
Equity  was  then  depending  be- 
tween   the    Defendant,    an  ad- 
ministratrix, and  the  representa- 
tives of  the  deceased  partner  in 
trade  df  the  intestate;  and  stated 
that  the  suit  having  been  com- 
promised, he   was    desirous  of 
bringing  the  action  to  trial  on  the 
terms  of  the  Plaintiff  giving  a 
peremptory     undertaking,     and 
paying  the  Defendant  the  costs 
of  the   present  application,  re- 
fusing to  order  the  costs  to  abide 
the  event  of  the  pause. 

Andrews,  Assignee  of  Pain  r.  Bond 

538 

NULLA  BONA.  . 

(Jtet%trii  of.) 
Where  good, 
Vide  Execution,  N®.  8. 

Where  not. 
Vide  Execution,  N«>.  9. 


NULLUM  TEMPUS  ACT. 

{jCkmstrudUmr  of,) 

Returns  of  any  particular  subject- 
mi^tter  by  the  Auditors  in  Aeir 
accounts  of  the  Crown  revenue, 
are  suflBcient  proof  of  its  haying 
been  kept  in  charge  to  protect 
the  claim  of  the  Crown  from  the 
operation  of  the  Nullum  Tempus 
Act  (9  Geo.  III.  C.16.),  although 
they   hare  returned  "  JVtT  and 
the    claim  have  not  been  put  in 
suit  thereon  for  more  than  sixty 
years. 

Attoi-ney-Gencral  v.  Lord  Eardleif 

99 


P. 


PANEL, 
Vide  Jury* 

PARTICULARS. 

(0/  Set-off.) 

In  an  action  by  an  assignee  of  an 
insolvent,  for  goods  sold  and  de- 
livered by  the  insolvent,  the  De- 
fendant relied  on  a  defence  of 
setroff ;  and  in  the  notice  thereof 
delivered  by  him^'hesM  forth  m 
composition  deed  ef  aiaigximeitt 
by  a  former  creditor  of  Uie  De-^ 
fendant  to  the  insolvent,  in  which 
there  was  a  covenant  by  the  lat- 
ter, guaranteeing  to  the  Defend- 
ant the  payment  of  a  dividend 
agreed  to  be  paid  on  that  occa- 
sion: tlie  ndtice  also  stated  aa 
other  grounds  of  set*off,  money 
had  and  received^  and  an  account 
stated;   but    in    the   particular 
of    the    set-off,  the  Defendant 
stated  the  subject-matter  to  be  a 
sum  of  34/.,  **  the  amount  of  the 
two  several  dividends  of  5«.  in  the 
pound  upon  a  dsbt  of  68/.,  due 
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pARTiTtoir; 


PLEA. 


from  Skmn  Pmm  to  tbe  Wteni- 
ant,  which  said  divideiKis  are  di- 
rected to  be  paid  by  the  said 
T*  JLJRiMp  oiim  ike  midnoHee 
of  aet^ff  nurtiotdarly  tneatton- 
•d  f'-^Held,  that  die  pqriieulan 
of  .the  ael^off  conffaea  the  De* 
fendant  to  proof  of  tbe  deinatid 
imder  tbe  eove»a«C  m  the  dead 
Off  aasignment^  as  the  vpl^Qgroiiad 
«f  hia  dbAtoee ,  and  '  precluded 
^ka  §fom  glVioj^  eridence  of  ea- 
ttafMsUiaii  4rf  the  demand  of  I'ala, 
eMkeri  by  money  had  and  re- 
ceived, or  an  aeconnt  stated,  ac- 
cotdiag  to  the  terms  of  the  notice 
of  set-oflTy  pr  by  any  other  means. 

Andrews  v»  S<fnd  -        -    218 

A  mortgagee  m,  «ol  a  neoessary 
par^  to  a  suit  for  partition,  be-' 
camq  he  ^(en(iMM  l»  the  whele. 

Aamiiif.  iSmM  in        «        -    618 


.>3«'. 


1    H' 


Wliere  it  is  elated  by  the  anawer 
to  iP6ill  filed  lor  a  partitian,  that 
fbe..]p»|efidaBt  Jiaa  hid  ont  mo« 
•ay  io  biutdfaif .  aad  impfWfvog 
the  piemif^e,  the  Comrt  wM  not 
deejre^  a  par,^tMnit  vtlifaoQt  a  re- 
ference to  the  Master  to  take  an 
tfeeoiint 

A  iitor^;agee  is  not  a  ne^^es- 
eery  party  taatenib  Aar  eaHMoa, 
beoaiMto  he  as-*  aiitilM  ttt  the 
wholes  .    r     •  \  ',; 

Mmiej  kid  e«l  hBiini|ii<ef<ttg 
the  pffemites^/daeaiiotf  howeV^^r, 
in  »W€»U>aaa,.araaiai  a  iian  <a<4bfr 
prenHaasr  bnt  It  w  a^MHcleift 
jro«^4et  a  Co«n  «f i^Bqufty  to 
fefaae  to-iataaferR  v'i  :.'*•.  tv 

AiMipfikaiiiealallitll;  AM  4Aer 
tlic  lieaaing.  of  the  additional  biti, 
atatiag   atkiitional     facta,-  and 


which  were  known  to  (be 
PtaintiflT  before  he  filed  his  ori- 
ginal bill,  and  praying  that  other 
nalteia  might  be  takeii  imeike 
aeooniitorddred  t»  b«*takHi  be- 
fore the  M asterr  is  demiMMe, 
aft  not  being  the  p^opiw  eeom  to 
be  pnrauea '  by  the  <Flaiatf  ia 
aacii  ,^  caiie.  He  aEonhl  have 
applied  to  the  €pnrt  for  leave  ta 
ampod^or  to  ij|le,aauppUfBSAlri 
bill,  before  the  canae  hadteca 
sufl^er^d  to'  proceed  ao  iur«.  r 
SwiOir.Swan      -       -       *•   *1^ 

PAYtNG  MONEY  INTO 

COURT. 

I  ■»*.■■• 

FSd^DlSCOTBRY,  N0.2.— INJCNC 

TKW,  K^.  1.— Tmms. 

PLEA. 

l.Ptea  to  an  action  on  a  reccjanmics 
of  bail,  that  t^titt,  &e.  (ue'Plain- 
tiff  entered  into  iin  i^reement 
with  the  principal  Hi  ihe  bail 
bond  without  the  priritylAf  the 
bail,  to  take  from  thepdofipfl 
goods,  to  secnre  the  f^jrmeirit  of 
part  of  the  money  recovered,  and 
that  soch  goods  wete  eaaitigiicd 

'  to  them  accordingly :— Held  bad, 
on  special  difnmtrer^  beciue 
aech  agreement,  by  perol,  «Hb  a 
person  not  a  party  to  the  eause. 
Cannot  be  pleilded  in  bar  of  sach 
an  action,  arising  on  matter  of 
record.    •  ■    *-  y  ^ 

litUieel  and  another  r.JamU  467 

2.  A  plea  td  an  acUou  of  trespass 
for  br^akin^  Plaintiffs  fctose,  tliat 
over  And  jscross  ^c.  was  a  'com- 
mon iittd  pnblfc  highway,  for  Ac, 
/•  pns$  tihiig  at  pleasure  faying  « 
certain  toif,  h  nbt' 1ncoiisi«icot 
or  contradictory,  particularly  |J 
not^arHit^be  immemoHar.  font 
may  be  a  highway  created  hj 
act  of  pariiaineHt. 

SutcUffe  and  otkersv.  Grcenvotd 


1 


POUNDAGE. 


PRACTICE. 


73S 


PLBAlMNCk 

Thne  giren   far,   tfker  defliwrer 

exfiired* 

1.  BHlttedmJbMds  gireii  bytn 
Morportted  covinniTy  to  yiQr 
money  borrowed  by  tuem  mder 
the  authority  of  their  Act  of 
Pltriiameiit,  which  gave  the  lea- 
dera  a  Ken  on  Ae  profits  of  the 
(Tompaojy  held  to  he  iiot  denar- 
able,  on  the  mand  thai  the 
Plahitiff's  remedjr  waa  at  law. 

J>imcaii  T.  Manckuier  Water  Works 
Compmig  ami  oikert  -        -    697 

•         > 

2.  Vide  AccQUNT^No.  2.— Demos- 
RBR.  —  Limitation,  N».  8.— 
Modus. 

.    POSSESSION. 

(B^  Sharijr.) 
•Haw  t»  be  kept 
VSde  BXECUTION,  Na.  k 

F01JNDACRB. 

In  what  cases  Sheriff  entitled  to/ 
and  in  what  not, 

Vide  Sheriff. 

PRACTICB. 

l.Where  aPlaintiff  wonld  hare  been 
heretofore  entitled  to  sign  jndg* 
■lent  for  want  of  a  plea,  where 
the  declaration  had  been  deliver- 
ed or  filed,  and  notice  given  foar 
days  exclusively  bfsfore  the  end 
of  the  Term,,  in  which  the  prp- 
cess  was  returnable,  he  nuy  now 
do  so  on  ^ivibff  twp  days'  notice 
excfusivety,  if  a  rule  to  plead 
have  been  given. 

Reffuia  Generafis  •        -        -    84 


2.  A  FlMRtiff  snhg  as  ans^nea  of 
an  insoWent  debtor  ia  not,  by 
analogy  to  tba  caaa  of  exaontor 
and  adaiftiatrator  wiiUn  Uie 
exeoiptMHi  firaaa  the  staMe 
23  Bm.  VIIL  a.  U.;  b«l  if 
nottsnitadnwil  pay  th#  Defend- 
.  ani's  costs. 

Audrami  r^  Bmhf       ^       *    2t2 

8^  Kor  win  the  Conit  sofpand  ihe« 
payment  of  such  costs  on  iai  af«' 
Idavit,  that  flie  Ftsfailirhas  ant 
received  sufficient  aiiseM  .W»fe»i 
paid  aaoMdo  oaoLdariMi^ 


I   '    A 


I 

4.  On  all  process  served  person- 
aBy,  returnable  before  the  tast 
return  of  any  Term,  the  Plain* 
tiff  may  file  or  deliver  a  decta* 
ration  d^e  bene  eue  at  the  return 
of  such  process,  leith  notice  to 
plead  in  eight  d«ys;  add  Wg« 
ment  may  oCherirm  b9  fl^ 
for  want  of  plea,  oa  Phdntf  eit^ 
tering  an  appearance,  sec.  slaf, 
auch  declaratioA  hforlm  jbe^n  de« 
Kvered  or  fifed,  and  notice  giv^n 
four  days  befoie  the  e'tflvof  Termt 
Mr.na.t.pl»l..rt««l. 

Regula  Oeneratie         ^      },-    MQ^ 

5.  And  OR  writ!  ^-MUtMoif 
whereon  notice  shall  h6  p^en 
pursuant  to  the  6^st  tfif^.  f  ir» 
e.  124,  the  Ptaintiff  may  take 
Ae  same  course. 

jRe^Kiia  OeneraUe         •        -    509 

&  A  Plaintiff  wfll  not  be  penail^ 
ted,  #n  aotiQl^  to  qaRsh  a  wtit 
of  ca^'off  ad  eaiirfaekmdam^  sued 
out  by  hiflir  and  Migod  iritfi  the 
Sheriff  for  tho>paraose^  of  #xtar 
thoDefeadnal's.  ba^in  the  umnd 
eouasa^,4ni4ha  natomof  nsn  mi 
imomdust  jfdMm  itm>  DeibmlaAt 
has  voluntarily  amvendend  te 
dischiMvg^wf  hla  ten  beftifia.«llie 
return  of  the  c««  as.  and  after- 
wards   beoome    bankrupt;   ri- 


S 
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PRACTICE. 


tbongh  the  Plaintiff  abd^tUke 

to   enter  an  extmeretur    on  the 

bail-rpiece,  and  make  an  alfid^vit 
« that  it  was  ne^er  intended  to  take 

the  Defendant  in  execution  upon 

ttie  ca,  sa, 

Quare  ho^  far  the  practice  of 

making  such   fonnal  return  •  of 
.  non-  est  inventus  19  sustainable, 

or  whether  it  is  not  an  abuse  of 

the  process? 

9tott  V*  Smkk  unfi  amotker    -    512 

7.  The  Court  will  not  set  aside  a 
judgment  entered  up  on  a  co§' 
nrnnt,  and  executed  by  levying 
the  money*  on  the  gtoond  that 
hd  process  had  been  actually 
served  09  the  Defendant  before 
he  signed  the  cognovit,  nor  was 
at  that  time  sued  out, — where  it 
appeared  tliat  instructions  had 
been  then  transmitted  to  the 
agent  of  the  Plaintiffs  attorney 
in  London  from  the  country,  to 
issue  a  quo  minus,  which  was 
aderwards  accordingly  issued, 
t^^t.e4  of  course,  after  the  dajte 
of  the  cognovit. 

Wade  and  others  v.  Swift     -    &13 

It.  The  Court  refused  to  order  a 
bail-bov.d,  on  which  proceedings 
had  been  stayed  by  order  on 
perfectipg  bail  to  stand  as  a  se- 
curity, although  the  Plaintiff^ 
may  have  lost  a  trials  where  the 
Defendant  had  previously  made 
an  offer  in  time  to  the  Plaintiff 
after  the  bail-bond  has  been  as- 
sigoed,  smd  proceedings  had  in 
consequence  of  bail  riot  being 
perfectctd  in  time  to  justify  at 
chambers,  to  pny  the  costs  of  the 
proceedings  on  the  bond,  to 
plead  to  t]^  dedaraiion,  and  take 
abort  notice  of  trial  for  the  next 
Assizes,  to  which  the  Plaintiff 
.refused  to  c-onsent. 

A  rule  to  shew  cause  why  an 
ordpr   made  at  Cbaiubers,    for 


staying  proceedings,  shoold  not 
be  amended  by  adding  rach 
terms,  discharged  with  costs. 

Wttlktr  r.  Mapawder    -       -   610 

9.  The  junior  Baron  sits  during 
Term  a  few  minutes  before  tMt 
evcfy  morning,  fdr  the  pnrposo 
of  taking  justincation  of  fa^,  and 
motion  of  course,  and  all  such 
matters  must  be  then  broaght  on. 


Arrangemeui        -        »       " 

10.  Vide  Affidavit.— Apkbar- 
ANOE.— Arrbst.— Bail  Bonn. 
JuDQMBNT.  —  NoTicB.— Par- 
ticular.—Set-Off. 

(2)i  Squitg.) 

1.  As  to  reading  passages  frop 
answers  and  the  effect  of  snch  a 
course. 

Kempson  v.  Yorke  -       -   J^ 

2.  In  the  Exchequer,  the  report  of 
the  offioeri  on  a  rofe^fti^iJp  that  an 
answer  is  impertinent,  most  be 
coBfirmod  by  the  Cour^  on  ^ 
tion  for  that  purpose. 

Ward  T.  Bamalsn  *-       r 

3.  If  the  Defendant  mean  to  ex- 
cept to  the  report,  he  must  first 

move  for  leave  to  do  so. 

Jo, 

4.  Both  motions  most  be  made  on 
notice,  and  orders  obtained  with- 
out wiU  be  set  aside  for  irregu- 
larity. 


6.  Notice  of  psotton  to  confirm  the 
Master's  report,  that  an  answer 
was  impertincnti  allowed  o* 
taxation  of  co^te,  because  it  » 
a  necessary  phrt  of  the  pro- 
ceeding. 

At 

Donison  y.  Curry   -        -       ' 

6.  Rule  for  judgment  as  in  case  of 
uonauit  obtained  for  not  jpc*^ 


^RACflC£* 


PROMISE. 
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ing  to  trial  vSUfr  issne  joined. 
Where  the  Plaintiff  gare  a^  a  rea- 
son for  not  proceeding,  that  a 
suit  in  equity  was  then  depend- 
ing between  the  Defendant  and 
adndnistratriXy  and  the  represen- 
tatives of  the  deceased  partners 
in  trade  of  the  intestate,  and 
stated  that  the  suit  having  been 
compromised,^  he  was  desirous  of 
bringing  the  action  to  trial,  dis- 
charged on  the  terms  of  the 
Plaintiff'  giving  a  peremptory 
tmdertaking,  and  paying  the  De- 
fendant the  costs. 


Coombe  V.  Mmes    - 


-    94 


7.  After  a  decree  had  been  ob- 
tained by  the  Plaintiff  in  a  suit 
for  tithes  of  which  he  was  lessee, 
and  whilst  aa  appeal  from  the 

.  judgment  was  pending  in  the 
House  of  Lords,  the  assignees 
of  the  Plaintiff,  who  had  in  the 
mean  time  become  bankrupt, 
filed  sixdifl^rent  bills  against  six 
different  Defendants  to  the  former 
8Uit«  for  an  account  of  tithes,  the 
Coutt  refused  a  motion  to  con- 
solidate the  causes :  nor  would 
they  order  tlia^tbe  proceedings 
in  all  the  suits  but  one  should  be 
stayed,  that  all  might  be  deter- 
mined by  the  decision  in  that 
one. 

Foreman  and  another  v.  Southwood 

672 

8.  Where  a  demurrer  had  been 
called  on,  and  it  was  suggested 
by  the  counsel  for  the  bill  that 
a  very  material  averment  had 
been  omitted  .acciden^illy,  by 
mere  oversight,  uid  th^y  asked 
fsnf  leave  to  amend — the  Court, 
with  miKh  reluctance  on  th^ 
part  of  the  Chief  Baron,  per- 
mitted the  amendnc^ent,  directing 
the  minute  to  be  entered  speci- 
fically, tha^  the  reason  might  ap- 
pear. 

Bolme4r.Warinff         *        -    604 


0.  The  Court  will  not,  on  motion, 
direct  the  Master  to  enquire  (if 
he  have  found  that  a  good  tide 
can  ba  m^de  to  premises,  the 
subject  of  a  suit  for  speciGc  per- 
formance,) when  such  good  title 
could  first  b6  made,  Such  direc- 
tion should  be  applied  for  at 
the  hearing,  when  the  Court  is 
in  possession  of  the  merits. 

Lubin  y.  Lightbody       *•-       •*•'  606 

10.  The  consent*  of  'the  oitrnep  of 
property,  sold  under  %  decree,  is 
necessary  to  amotion  to  vacate 
a  bidding. 

Rex  T.  Brickdale  -        -    630 

PRECIPES. 

Precipes  for  subpoenas  and  attach- 
ments issued  in  the  office  of 
pleas,  with  names  of  parties,  re- 
turns of  writs,  dates  of  issue, 
and  names  of  attornies  and  side 
clerks,  to  be  given  to  the  officer 
who  signs  such  wrfts  as  i'equire 
the  signature  of  the  clerk' of  the 
pleas. 

Regula  Oeneralis  -        -'  506 

PRIORITY*     . 

(PfExienis  and  BxeeuHons.) 
Vide  Extent  and  Escscution. 

(0/  Ineumiraneers,) 
Vide  HonfTGAOB. 

PJIOMISE. 

In  what:<>^se  A  future  promise  re- 
vives a  de^t,  and  to  what  pur- 
pose, 

Vide  Acc6uNT,  N^  3.— Debt.— 

Execution,  K\  10. 


I 


7SA       RECOGNIZANCE. 


MMMOVAL. 


PROMISSORY  KOTB. 

Vide  Intbrbst. 

PROOF. 

Vide  EVIDENCE.— MoDiTS,  N*.  1. 
Set-off,  N^.2, 

PROPJBBTY. 

In  what  cfui0  not  div^esled, 
VUe  BnsifT,  IS''.  S« 

FUBCHASE. 

(Wkere  te#  Mtde  mi  groimdi  ef  j»- 
adeyuaqf  of  priee,  frumd,  and 
muTtpreMentatkmf  and  the  rtbUwe 
ekaracten  W*  the  pariiei*) 

Vide    Auctioneer.  —  Fraudu- 

XENT.  PVRC^ASlL 

I 

QtmftlSD  POINTS. 

•  JWB,  N*.  fi. — Svr-OFF,  M*.  S. 


R. 


.'  --  ' 


RECITAL. 

(In  Deedi.) 

Effect  of^ 

Vide  CoMfrRVCTioKk 

•   ipfl>etdi:jf 
Bife  HvioBMi^  N^.  I. 

RfiCOGNIZANCE. 


This  CkivrC  has  jurisdiction  over  >e« 
cognisances  entered  into  nnder 
the  SStli  Geo.  III.  o.  5S«  (y ro- 
nding  for  pelltioiiS'  agrfnst  vA* 


due  retorns. of  Members  of  Pi^ 
liament),  i^n  their  being  certi- 
fied into  tke  Excheqnor  bj  tho 
Speaker  of.  the  HonseofCom- 
monsy  upon  the  report  of  the 
Select  Conmittee :  and  in  a  cue 
of  sufficient  merits,  they  will  m- 
ter&re  to  diaehaige  snch  re«^ 
nigances  so  estreated,  upon  a 
sommary  application  bj  nk  t» 
shew  caose. 

The  parties  enteriif  into  the 
recognizance,  are  not  boonito 
attend  the  Committee  to  the  lait 
moment,  or  to  appear  to  besr  the 
determination  or  the  Committee, 
as  to  whether  the  petition  be 
friFolous  and  vexationB. 
Ee  parte  WUKami  and  oAen  -  3 

RECTOR. 

In  what  ease  liable  to  costs,  whero 
made  a  nominal  party  in  a  tithe 
cause. 

Tide  Costs,  N""*  16^ 

REOISlflF  ACTS. 

iComtnifftim  V*) 
Vtde  Bankruptcy. -— Rbputbp 
Ownership. 

RELIEF. 

(Jk  Epuiy.) 

Wbal  is,  and  effi»Gt  of  prayiagiiv 

in  bill. 

Vide  Demurrer,  BT.  S.— D'*- 
covERY,  N«.S.— Fraudu- 
lent Purchase. 

REMOVAL. 

(OfJeiimu.) 

This  Court  wffl  wmof*  •»^" 
brouf^t  in  another  Court  wg* 
an  officer  of  exoise  Jk  fV"^ 


■n 


ECJLl^S. 


to  accept  ike  drnttf  on  goode  ware^ 
homed,  and  to  grant  the  usual  cer" 
tificatCf  whereby  &c.  (suggesting 
loss)  where  furt  of  the  goods 
hanng  been  ttfterwards  seized* 
an  information  for  their  cond.em- 
nation  is  depending  in  the  Court 
of  Exchequer, 

And  they  wflt  order  the  trial 
of  the  action  remor'ed  to  wait^the 
result  of  the  trial  of  the  inform^* 
ation. 


^£T-OF7. 


f 
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Benmgfield  v.  Stratford 


REPORTS. 


-    M4 


Vide  CtsaK  (of  Reports). 

REPUTED  OWNERSHIP. 

The  Registry  Acts  (26  Geo.  III. 
c.  00.  and  34  Geo.  III.  c.  68.) 
requiring  ships  to  be  registered 
in  tlie  owners  name,  do  mot  affect 
theprovmon  of  the  11th  section 
of  c.  19  of  21  Joe.  I,  respecting 
the  effect  of  reputed  ownersh^i 
of  goods  and  chattels : , 

There  may,  therefore,  be  a  re- 
puted ownership  t»  Mpe  within 
that  statute,  notwithstanding  the 
provisions  of  the  renster  acts 
require  the  transfer  of  tide  to  be 
so  made  as  to  render  the  real 
ownership  conspicuous  on  the 
registry  to  any  one  who  will  in- 
form himself  of  the  truth. 

Monkkouie  and  oikers  v.  Hag  and 


RETURN. 

(0/  Sheriff.) 

Vide  Nulla  Bona. — Practicb, 
N^.  6.~SftRiF#. 

,    fide  Phacticb  (passim.). 


I   «    k>     * 


s.  •  ■ 

SALE. 

{Of  Real  EUaie.) 

In  what  caae  held  valid  againal  an 
objection  of  theTend<Hr*8  ha?ing 
no  tide  under  certain  settieaent 
deeda  &c.  to  sell  tbe  fee» 

Vide  CoNSTROcnoN  (of  Deeds.) 


SERVICE. 


«hL 


(OfProceii.) 
Vide  Affidavit,  N#;  5» 

(Of  Notice.) 
Vide  Affidavit,  N^  6w 

SET-OFF. 


In  an  action  by  an  aaswpee  pf  an 
insolvent,  for  goods  sold  and  de- 
livered hy  the  inaolvent,  the  De- 
fendant relied  om  a  defence  of 
set-off;  and  in  the  noOee  thereof 
delivered  by  him,  he  set  forth  m 
composition  deed  of  assignment 
by  a  former  creditor  of  the  De- 
fendant to  the  insolvent,  in  which 
there  was  a  covenant  by  the  lat- 
ter, guaranteeing  to  the  Defend- 
ant tbe  payment  of  a  dividend 
agreed  to  be  paid  on  that  ooca- 
sion:  the  notice  ako  alatod  aa 
other  grounda  of  aet-off,  momeg 
had  and  received  and  on  meemmi 
stated;  but  in  the  partiemimr  of 
the  8et^>ff,  this  Oeifod^t  atated 
the  subject-matter  to  be  a  sua  of 
d4/.,  "  the  amount  of  iIm  two 

.  several  dicidends  of  5s.  im  the 
pound  upon  a  debt  of  ^SL  dme 
jiomSitnon  Pain  to  tbe  DfUfwsdr 
ajiL  which  said  dividends  ere  dU 
rei^Vta  be  paid  by  the  said 


no 


i^lTERIFF. 


SHIPS. 


T.  L.  Pain,  as  in  the  iaid  notice 
of  set-off  particularly  mention- 
ed :^ — Held,  that  the  partieularg 
of  the  set-off  confined  the  De- 
fondant  to  proof  of  the  demand 
under  the  covenant  in  the  deed 
of  assignment,  as  the  sole  ground 
of  his  defence^  and  preclndod 
him  from  giving  evidence  of  satis- 
faction of  the  demand  of  Pain, 
either  by  money  had  and  receiv- 
ed, or  an  account  stated,  accord- 
ing to  the  terms  of  the  noftce  of 
aet-off,  or  by  any  other  means. 

Andrews  y»  Bond         -        -    213 

2.  A  nonsuit  directed,  on  the 
ground,  that  the  notice  of  set-off 
gave  sufficient  intimation 'of  the 
sum  intended  to  be  set-off,  and 
that  if  there  had  been  no  notice 
of  set-oflf^  there  would  have  been 
a  good  defence  by  proof  of  the 
demand  being  satisfied,  set  aside. 

lb. 

3.  Qtuere,  whether  notice  of  set- 
off neoessAry  in  such  a  case  ? 

lb. 
SETTLEMENT. 

Vide  Construction  (of  Deeds). 

SHERIt^F. 

1,  Where  a  Sheriff  have  taken  pos- 
session of  goods  and  chattels  un- 
der a  fieri  facias,  the  officer 
should  continue  the  possession  : 
or  if  he  may  (<ec(</Ticpre)  abandon 
it  even  necessarily  fur  a  time,  he 
must  dearly  and  satisfactorily 
account  for  so  doing  if  he  would 
sustain  his  right  against  others, 
afterwards  claiiuiog  under  legal 
aathority  to  seize  the  same 
goods. 

Ackland  v.  Paynter        -         -     96 

2.  The  statute  of  the  4th.  Anne, 
c.  IQ.  does  not  affect  the  action 


on  ihe  baU-bond»  when  brought 
by  the  Sheriff,  and  he  may  sue 
on  it  in  any  vourt,  and  is  not' re- 
stricted to  that  in  which  the  ori- 
ginal action  was  brought:  and 
therefore  on  a  general  demurrer 
.  to  an  action  by  the  Sheriff  on  a 
bail-bond  forfuted,  on  the  ground 
that  the  action  on  the  bond  ap- 
peared by  the  declaration  to  have 
been  brought  in  a  different  Court 
from  that  out  of  which  the  ori- 
ginal process  issued,  the  CouK 
gave  judgment  for  the  Plaintiff* 

Yorke,  Esq.  v.  O^den  -    174 

3.  Sheriffs  are  not  entitled  to  poMnd-- 
aye  on  money  seized  in  the  Crown- 
debtor's  possession,  under  an 
extent  against  him : 

Nor  on  money  paid  by  the 
sureties  of  a  Crown-debtor  who 
has  been  arrested  on  the  Crown- 
process,  in  order  to  obtain  the 
release  df  his  person. 

The  King  y.VUkrs      -        -    M7 

4.  Sheriffs  have  no  authority,  un- 
der the  extent,  as  Sheriffs,  to 
co//ec^  debts  due  to  the  Crown - 
debtor;  and  if  they  receive  such 
debts,  they  cannot'  make  it  the 
ground  of  a  charge  for  poundage 
on  the  amount. 

lb. 

5.  As  to  sums  received,  on  which 
the  Sheriff  was  held  to  be  en- 
titled to  poundage. 

Ibid.       -.        -        -       ^    593-4 

6.  Sums  produced  by  means,  held 
not  to  give  the  Sheriff  a  right 
to  poundage. 

Ibid.         ...        -    504-{^ 

7.  Vide  Execution,  N***.  1, 2. 

SHIPS. 

The  Registry  Acts  (26  Geo.  III. 
.  c.  6.  and  34  Geo.  ^I.  c.  68.)  re- 
quiring ships  to  be  registered  in 


SHIPS. 


STATUTES. 
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tbe  owner's  name,  do  not  affect 
the  provishms  of  the  1 1th  section 
of  c.  19  of  tl  Jae.  I,  respeol- 
ingtbe  effect  of  reputed  owner- 
shdp. 

There  may  be  a  reputed  owner- 
ship in  ships  within  that  statate, 
notwithstanding  tlie  provisions 
of  the  former  acts,  requiring  the 
transfer  of  title  to  be  so  made  as 
to  appear  to  be  rendered  con- 
spicuous on  the  registry  to  any 
one  who  will  inform  himself  of 
the  truth. 

Therefore,  where  a  trader,  on 
the  brink  of  bankruptcy,  assigned 
his  ship,  then  at  sea,  to  a  creditor 
to  sell  her,  and  pay  his  debt  out 
of  the  proceeds,  unless  he  were 
satisfied  in  the  mean  time,  and 
the  creditor  corenanted,  by  the 
deed  of  assignment,  to  permit  the 
assignor  to  have,  hold,  and  enjoy 
the  ship,  and  take  the  gains  and 
profits  thereof  for  his  own  use 
and  benefit;   if  the   trader  ac- 
cordingly from   that  time  con- 
tinues to  exercise  acts  of  owner- 
ship,   appointing  captains,    dis- 
patching her  on  voyages,  repair- 
ing, insuring,  &c.  up  to  the  time 
of  the  act  of   bankruptcy,  and 
long  after,  and  when  the  com- 
mission   of    bankruptcy   issues 
against    him: — Held,    that  the 
bankropt    had    the    poseession, 
orders,  &c.  with  the '  consent  of 
the  true  owners  and  proprietors, 
and  was  reputed  owner  of  the 
ship  within  the  statute,  at  the 
time  of  his  bankruptcy,  and  that 
the  property  in  her  passed  to  the 
bankrupt's  assigpees,  lender  the 
commission,  notwithstanding  the 
transferree  had  im mediately  after 
the    assignment,    procured    the 
certificate  of  registry  to  he  pro- 
perly endorsed,  and  a  new  regis- 
ter was  very  shortly  afterwards 
obtained  in  his  own  name,  and 
had  done  ev^ry  thing  necessary 

-       VOL.  VIII. 


to  render  himself  the  registered 
owner  of  the  ship. 

Monkhouse  and  others  v.  Hay  and 
others       -         -        .        -    256 

Ftcfe  Abandonment,  N***.  1,2. 

« 

SIMPLE  CONTARCT. 
Vide  Agreement. 

SITTINGS. 

Sitting  in  London  to  be  at  Guildhall 
on  the  second  day  next  before 
the  end  of  Term — in  Middlesex, 
on  the  day  before  the  end  of 
Term — and  tbe  Sitting  after 
Term  on  the  sixth  day  of  the 
Sittings  next  after  the  end  of 
each  Term. 

Regula  Generalis  -        •    507 

SPECIAL  VERDICT. 

If  a  special  verdict  on  a  mixed 
question   of  fact  and  law,    find 

-  facts  from  which  the  Court  can 
draw  clear  conclusions,  it  is  no 
objection  to  the  verdict  that  the 
Jury  have  not  themselves  drawn 
such  conclusions,'  and  stated 
them  as  facts  in  the  case. 

Monkhouse  and  others  v.  Hay  and 
others       -        .        -        -    256 

STATUTE. 

An  Accountant-General  and   two 
.   Masters  appointed  to  this  Court 
by  Act  of  parliament 

The  duties  of  those  officers. 
Vide  Statute  1  Geo.  lY.  c.  35    493 

STATUTES. 

{Construction  of.) 

Vide  Construction  (of  Statutes.) 
dB 


r-. 
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STATUTES. 


STATUTES. 

(Table  of,) 

Edward  II. 

42.  ch,  3.  (Sabject  not  to 
be.  put  to  answer  without 
presentment.)     -        -        -  232 

Henry  VIII. 

j83.  oh,  15.  (Exempting  ex- 
ecutors and  administrators 
from  costs.)        -        -        -  212 

83.  ch.  39.  (Respecting  pri- 
ority of  execution  between 
the  Crown  and  Subject.)  68.  299 

EUzabeth* 

29.  ch.  4.  (Proceedings  by 
Sheriffs.)    .        -        -        -  698 


f 
I. 


21.  ch.  19.  (Fraudulent  pos- 
session of  bankrupts.)     257. 327 

Charles  I. 

16.  ch.  10.  (Confirming' 42d 
JEdioard  IL)       -        -        -  232 

CharUi  II. 

t7.  ch.  7.  (For  avoiding  gam- 
ing securities.)  •        -•       •  288 

WiUiam  4*  Mary. 

1.  ch.  2.  (Court  of  Com- 
mission for  Ecclesiastical 
causes.)     -        -        -        -  282 

WiUiam  III. 

12.  dr  13.  ch.  6.     (Vacating/ 
a^U  in  Parliament.)  \  f  18 


An»B* 

4.  ch.  16,  (Respecting  suits 
on  bail  bonds.)         -       *    174 

9.ch.  14.  (Bills  for  discovery 
of  gaming  transactions.)     -  526 

12.  ch.  16.  (Avoiding  con- 
tracts for  loans  reattring 
more  than  5  per  cetit).       *  618 

George  I. 

3.  ch.  15.  (Regulating  Sherirs 
poundage.)         .        -        -  597 

George  III. 

7.  ch.  29.  (Proceedings  by 
Sheriffs  in  their  own  name.)  598 

9.  ch.  16.  (Nullum  Tempus 
Act) 40 

23.  ch.  50.  (Army  paymasters 
and  their  accounts.)    -        -  198 

25.  ch.  35.  (Application  of 
money  produced  by  Crown 
process.)   •        -        -        -  113 

26.  ch.  60.  (Ship  Register 
Act.)  •        -        -  256.531 

28.  ch.  52.  (Respecting  Peti- 
tiouy  against  undue  returns 
of  members  to  serve  in 
parliament.)       •        -       -      3 

34.  ch.  68.  (Ship  Register 
Act)         -        -        -  2ft6..Ml 

43.  ch.  99.  ( AppficadoA  of  mo- 
nies  received  under  Crown 
process.)   -        •        -       -  X13 

—  ch*  69,  .  (Auction  duty  on 
sales  of  interest  in  land.)    -  189 

—  eh.  161.   (Assessed  l\Lxes.)  120 

45.  oh.  68.  (For  ivgnlaltiiff 
the  office  of  Paymaster  Ge- 
neral of  the  Forces.)  -       -  \9^ 


^r     ~ 


TAXATION. 


TAX£a« 
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48.  eh.  65.    (Assessed  Taxes.) 

lia.  122 

67.  chi  117.  (Insohrent  Debtors* 
Acg  -        .        -        -  679. 088 

Qemrgt  IV. 

1.  ch.  86.  (App^ioAiiig  Ac** 
GeuiitaDt«GtonenLlv.,aiDl  Mas* 
ters  of  Court  of  £koheqtier.)  493», 

etieq. 

— eh.  199.  (Insohenl  Debtors* 
Act)  -       -        -        *  607 


SUPPLEMENTAL  BILL. 
Vide  Dbmurrbb,  N^  3. 


T. 
TACKING  SECURITIES. 


.». 


Vide  Mo»roAQB« 


fi 


TAXATiail. 

(0/  Cam.) 

1.  The  bill  of  costs  of  an  attorney, 
agent  to  an  attorney  employed  by 
the  party  in  respect  of  whose 
business  the  agency  charges  have 
been  incorred,  will  not  be  or- 
dered to  be  referred  to  a  Master 
to  be  tflxedy  on  the  application  of - 
the  dient 

fViM&rev.Brytm        -        -    677 

2.  Vide  Co»TS,  N  ^  4,  18. 

TAXES. 

{AiMssed^) 

I.  The  lower  part  of  a  smaller 
honse,  used  as  an  oflBce,  adjoin- 
ing '  the  dweUiag-hoose  •  of  the 
party,  and  batiag  an  internal 
commnnicatioa  with  thff  latter, 


is  not  exempt  from  the  assessed 
taxes  on  windows  within  the  1st 
section  of  the  57  Gw.  III. 
c.  26.  on  the  ground  of  its  being 
nsed  as  offices,  and  for  no  other 
purpose. 

Nor  is  a  room,  having  no  com- 
munication with  the  dwelling- 
house,  if  it  be  part  of  the  house, 
within  the  exemption  of  the  sta- 
tute, as  being,  ived  only  for  ap 
office. 

ne  King  v.  Jhyden    -        -    103 

8.  The  windows  of  the  lower  room 
of  a  dwelling-house,  used  as  an 
acooinpting  room,  and  having  no 
communication  with  the  dwell- 
ing part  of  the  house,  am  fiot 
within  the  exemption  of  the 
67  Geo.  IIL  bat  are  liable  to  the^ 
duties. 

lake**  Case  -         -         -  105 

3.  The  windows  of  the  upper  story 
of  a  house,  of  ,i^hich  the  lower 
part  or  ground  fioor  is  occupied 
by  U|e  pwner  M  a  dwelling,  are 
chaigeable  with  the  duties  on 
houses  and  windows,  although 
let  to  a  trader  as  a  warehouse, 
and  is  not  nsed  by  bun  for  anr 
pqrpose  of  habitation,  and  al« 
though  there  be  no  communica- 
tion between  the  upper  story  so 
let,  and  the  lower  part  of  the 
house  so  eecupied  for  habitation. 

CaweWsCase        -        -        -    lb» 

4.  Local  Commissioners  for  the 
Affairs  of  Taxes,  issued  their 
warrant  under  the  43  Oeo.  IIL 
c.  99.  s.  41  and  62,  for  seizing 
and  securing  the  real  and  per- 
sonal estate  of  a  Collector  refuf^ 
ing  to  pay  over  money  received 
by  him,  butas  matter  of  arrange- 
ment did  not  proceed  to  sell  the 
property  so  seized  under  such 
warrant,  which  bad  been  issued 
ei^pressly  to  secure  a  certain  sirai 
X)(  money  said  to  be  ^ue  from  him 

3b2 
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TAXSS. 


to  the  Crown.  Five  days  after, 
the  Solicitor  for  the  Taxes  (the 
Collector  being  declared  a  bank- 
rupt on  that  day)  issued  extents, 
under  which  was  taken  not  only 
the  property  already  secured  by 
the  warrant  of  the  Commis* 
aioners  of  Taxes,  within  their  ju- 
risdiction, but  also  other  real  and 
personal  property  in  other  places, 
for  the  purpose  of  levying  pre- 
cisely the  same  sum  claimed  on 
4he.$ame  aeeouat;  but-^it  being 
eventually  discovered,  that  the 
sum  actually  due  to. the  Crown 
for  the  monies  received  by  the 
Collector,  amounted  to  very  con' 
siderably  more  than  the  sum  for 
which  the  warrant  (and  conse- 
quently the  extent)  had  issued, 
but  not  to  cbuble  th^  amount — 
the  Crown  sold  all  the  property, 
and  applied  the  proceeds  in  dis- 
charge of  the  public  debt,  in  aid 
of  the  parish,  as  far  as  it  ex- 
'tended  to  sutisfy  ii^  which  pro* 
dnced^a  net  sum  nnieli  larger 
than*  the  sum  sought  to  be  raised 

•  orfginally,  bat  not  sufl^ient  to 
pay  the  whole  debt ;' which  sum, 
9&  pi\>dvc^,  w^s  paid*  into  the 

i.q^eceipt  of  the  Exchequer  in  Au" 
$fust,  1817.  Under  such  circum- 
stances, this  Court  refused  to 
make' absolute  a  role  (founded  on 
the  objection,  that'it  was  having 
recoiJrse  to  two  tifodes  of  pro- 
ceeding, for  the  same  debt) 
granted  to  shew  cause  (obtained, 
on  a  motion  made  in  Jniy,  1819) 
why  it  should  not  be  referred  to 
the  Deputy  R'em'embrancer,  to 
take  an  account  of  the  monby  due 
to  the  Crown,  with  acview  to  get 
the  surplus,  bi^ybn(f  tte  atMouWt  of 
the  sum  originally  sought  to  bo 
levied,  paid  'back  tb  tlfe*  afs^ig- 
nees  of  the  bankrupt,  holding  that 
for  such  a  de{>t  ity  inctlrr^y  in 
such  a  character,  the  Crtilyir-'tvas 
entitled  to  u^e  every  mode  of  pro- 


i^h 


ceeding  given  bj  the  ststute. 
The  delay  in  the  application, 
although  not  conclusive  against 
assignees,  held  strongly  to  pre- 
judice their  claim. 

The  King  r,  Jones        -        -     108 

5.  The  Commissioners  executing 
the  several  acts  relating  .to  the 
duties  of  Assessed  Taxes  for 
districts,  are  not  entitled,  under 
the  43d  Geo,  lU.  c.  161.  8.15, 
empowering  them  to  discharge 
assessments  at  thetr  disereiiont 
to  discharge  persons  charged  for 
houses,  under  section  10,  on  the 
ground  of  not  having  been  occu- 
pied during  the  whole  year;  un- 
less notice  in  writing  have  been 
given  to  the  Assessor,  of  such 
houses  haying  been  unoccupied. 

And  if  the  Commissioners 
should  insert  any  such  allow- 
ance in  their  schedule  <ft  dta- 
charge, — as  in  that  case  the  opi* 
nron  of  th6  Judges  cannotT  be 
taken,  because  that  can  only  be 
done  on  a  case  of  appeal, — 'this 
Court  "will  order  th^m  to  amend 
their  schedule  by  strikiiig  it  out. 

Qiuere,  as  to  the  liability  of 
houses  charged,  to  the  duties,  UB- 
der  the  circumstances  of  the  pre^ 
sent  case  ? 

Semble,  houses  left  unoccupied 
by  the  owner  during  part  of  the 
year,  where  the  furniture  is  not 
taken  away,  are  liable  to  the 
duties  for  the  whole  year. 

In  Re  Colyton      •         .        .    117 

6.  The  owner  of  a  house,  occupied 
by  him  till  the  36th  of  Jme^^% 
chargeable  with  the  assessed 
taxes  for  ihe  remainder  of  that 
year,  ^st  is,  till  the  succeeding 
Mb  of  ilpn/,  aithougkbe  quitted 
posaetsidn  on  the  26th  otJumet 
fiad  Ceased  to  occupy  t^  homae 

•aftarv^ards*. 

Price's  Case         -        -        -    !» 
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7.  Persons  letting  honses furnished, 
as  lodging  houses  for  a  part  of 
the  year,  not  being  at  any  time 

.  occupied  fdr  more  than  six 
knontbs  successively,  and  paying 
three  quarters  of  a  year's  asSes* 

.  sed  taxes,  are  still  liable  to  be 
charged  for  the  other  quarter: 
and  tfie  Commissioners  have  no 
power  to  make  any  abatement  in 
the  assessment;  although  during 
the  quarter  for  which  the  abate- 
ment be  claimed,  the  houses  have 
not  been  opened^. 

Skinner's  Case     -        -        -    124 

8.  A  person  keeping  a  house  for 
the  purpose  of  being  let  as  a 
ready-furnished  lodging-hoase, 
is  chareeable  for  the  whole  year's 
duty,  althougli  it  be  unoccupied 
and  unfurnished  for  one  entire 
quarter. 

jVtighfsCase      -        -        -     126. 

9.  Houses  let  as  lodgings  in  places 
of  public  resort,  and  which  are  so 
occupied  by  the  rarioas  families 
hiring  them  for  the  season  <much 
less  than  half  a  year  at  a  time), 
and  are,  during  the  remainder  of 
the  year,  left  wholly  unoccupied, 
are  chargeable  to  the  assessed 
taxes  for  the  entire  year. 

Smollett  and  Glasses  Case  .  -     128 


TERMS. 

1.  The  PlaiDtifT,  in  a  bill  for  disco- 
very, in  aid  of  his  defence  to  an  ac- 
tion against  hkn  at  law,  may  have, 
on  motion  at  the  Sittings  after 
Term,  a  commission  to  examine 
fais  witnesses  abroad,  where  the 
cause  in  the  Court  of  Law  is  at 
issue,  and  was  entered  for  trial 
the  Term  before  the  Term  imme- 
diately preoediug  the  Sittings, 
where  a  case  of  defeneehas  been 
stated  by  the  bill,  although  the 


affidavit  on  which  it  be  moved  is 
^n  the  common  form,  and  the  de- 
lay in  staying  of  the  trial  is  not 
a  sufficient  ground. of  opposition 
to  such  an'  application.  But 
the  Court,  in  granting  it,  will 
order  it  only  on  the  terms  that 
the  applicant  pay  into  Court  a 
very  considerable  part  at  least  of 
the  demand  of  the  Plaintiff  at 
law,  to  abide  the  event 


Ebden  r.  Prince  - 
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2.  Vide  Costs,  N®.  5. — Discovsiir^ 
N®.  2. — Injunction,  No.  i. 

.  TERRIERS. 

Effect  of,   in  Evidence. 
Vide  Evidence,  N^  6. 


TITHES. 

1*  The  tithes  of  all  extra-parochial 
lands  belong  ^'tire  eorome  to  the 
King;  and  Uie  title  of  the  Crowa 
is  not  condne'd  to  such  extra-^ a- 
rochial  lands  only«  as  were  fovest 
or  parts  of  forest  land. 

Attomey-Oeneral  v*  Lard  Eardley 

2«  Where  in  a  grant  (ex  tnet'o  moiUp 
&c.)  by  the  Crown,  of  extra-pa- 
rochial lancis,  the  words  '*  tithes^ 
oblations,  and  obventions,"  were 
found  to  have  been  introduced 
amongst  tlie  general  words,  thej 
were  held  not  to  pass  the  tithes 
of  such  lands,  in  a  case  where 
it  was  in  evidence  tliat  the  tithes 
were  in  lease  at  the  time  of  the 
grant,  and  that  tbe  Crown  had 
continued  to  demise  them  when- 
ever they  had  reverted ;  the 
Court  determining  that  the  con- 
tinned  exercise  of  such  strpng 
acts  of  ownership,  was  sufficient 
to  countervail  the  slight  effect  of 
such  words,  even  if  where  so  in- 


-^^'^m^ 
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NEW  LAW  PUBLICATIONS. 


ADDAMS'S  ECCLESTASTICAL  REPORTS.— Cases  argued  and  determined 
In  the  Ecclesiastical  Courts  at  Doctors'  Commons,  and.  in  tlip  High  Court  of 
Delegates ;  containing  Cases  in  Hilary,  Easter,  and  Trinity  Terms,  1829.  Vol.  I. 
Parti.    By  J.  ADDAMS,'l.  L.p. 

•  • 

MOORE'S  REPORTS.— Reports  of  Cases  argued  and  determined  in  the  Coarts 
of  COMMON  PLEAS  and  EXCHEQUER  CHAMBER,  from  HUary  Term,  1817. 
By  J.^B.  MOOEEf  Esq.  of  the  Inner  Temple.    In  Four  Volumes,  Royal  Octavo. 
'    {These  Reports  are  regularly  continued.) 

BOWLING    and  RTLAND'S   NEW  TERM   REPORTS.— Reports  qf  Casea 
argued  and  determined  in  tlie  Court  of  King's  Bench,  in  Hilary,  Easter,  and  Trinity 
'  Terms,  182t.    By  J.  DOWLINO  and  A.  RYLAND,  Esqrs.  Barristers  at  Law. 
Vol.  I.    ( These  Reports  unll  be  published  shortly  efier  mch  Term*) 

REPORTS  of  CASES  argaed  and  determined  in  the  High  Court  of  CHANCERY, 
in  the  Time  of  Lord  Chancellor  Hardwicke,  from  the  Year  1746-7  to  1735.  By 
FRANCIS  VESEY,  sen.  Esq.  Barrister  at  Law,  and  late  one  of  the  Masters  of  the 
High  Court  of  Chancery  in  Ireland.  The  Fourth  Edition.  Comprising  References  to 
the  Registrar's  Books,  to  the  Supplement  of  these  Reports,  and  to  subsequent  Deter- 
minations! together  with  new  marginal  Notes,  and  a  very  copious  Index,  newly 
compiled.  By  ROBERT  BELT,  Esq.  ^f  the  Inner  Temple,  Barrister  at  Law.  In 
Two  Volumes,  Royal  Octavo. 

A  TREATISE  on  the  STUDY  and  PRACTICE  of  the  LAW,  with  directions 
for  a  Course  of  Law  Studies,  whether  Municipal,  Civil,  Canon,  Inter-natioualy  or 
Universal.    By  J.  WILLIAMS,. Esq.  of  the  Inner  Temple. 

A  FIFTH  EDITION  of  Mr.  POWELL'S  TREATISE  on  MORTGAGES, 
with  very  copious  Notes,  and  an  Appendix  of  Precedents.  By  THOMAS 
COVENTRY,  Esq.  of  Lincoln's-Inn.    In  Two  Volumes,  Royal  Octavo. 

A  GENERAL  .  INDEX  to  the  PRECEDENTS  in  CIVIL  and  CRIMINAL 
PLEADING,  which  have  been  published  in  every  Ancient  and  Modem  Collection  of 
Precedents,  and  in  the  Books  of  Reports,  from  the  earliest  Period  to  Easter  Tenn, 
3  Geo.  4.  By  CHARLES  PETERSDORFF,  Esq.  of  the  Inner  Temple.'  In  One 
Volume,  Royal  Octavo. 


BRIDGMAN'S  EQUITY  DIGEST.^The  Third  Edition,  of  an  Analytical 
Digest  of  the  Reported  Cases  in  the  Courts  of  Equity,  and  the  High  Court  of  Par- 
liament, from  the  earliest  authentic  Period  to  the  present  Time ;  to  which  are  added, 
the  Decisions  of  the  Courts  of  Equity  and  Parliament  in  Ireland,  with  a  Reperto- 
rium  of  the  Cases,  alphabetically  and  doubly  arranged.  By  R.  O,  BRII>^' . 
MAN,  Esq.    In  Three  Vglumes^  Royal  Octavo. 
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